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CASES  DETERMINED 

IN  TBS 

SUPRHJME  COURT  OF  NEBRASKA 

AT 

JANUARY   TERM,  1904. 


State  op  Nebraska,  ex  rkl.  (^harles  W.  Yoing,  v.  Ed- 
ward RoYSE,  Mayor  of  the  City  of  Broken  Bow, 

ET  AL.* 

Filed  February  4,  1904.*  No.  11,877. 

1.  StatuteB:    Constru(5tion.     Statutes  in  pari  materia  should  be  con- 

strued together  and,  If  possible,  effect  given  to  all  of  their  pro- 
visions.   Dawson  County  v.  Clark,  58  Neb.  756. 

2.  Municipalities:     Judgment:     Mandamus.    The  levy  of  a  tax  under 

the  provisions  of  sections  1  to  5  inclusive  of  article  VI,  chapter 
77,  Compiled  Statutes,  with  which  to  satisfy  a  judgment  against 
a  county,  school  district,  or  municipality,  will  not  be  enforced 
by  a  writ  of  mandamus  where  such  proposed  levy  is  in  excess  of 
constitutional  or  statutory  limitations. 

3.  :    Water  Supply:    Tax  Levy:    Limitation.     The  provisions 

of  subdivision  15,  section  69,  article  I,  chapter  14.  Compiled 
Statutes,  1887,  empowering  cities  of  less  than  5,000  population 
and  villages,  to  levy  a  tax  of  not  exceeding  7  mills  on  the 
dollar  valuation,  for  hydrant  rentals  or  water  furnished  such 
city  or  village  under  contract,  is  a  limitation  on  the  taxing  power 
to  raise  revenue  to  satisfy  an  indebtedness  created  for  such 
purposes. 

4.  Judgment  Against  Municipality.     A  judgment  against  a  munici- 

pality has  the  effect  only  of  an  audited  claim  or  demand.  It 
establishes  the  amount  legally  due,  but  gives  no  new  right  in 
respect  of  the  means  of  payment;  and,  in  an  action  to  compel  the 
levying  of  a  tax  to  satisfy  such  judgment,  a  court  will  look  be- 
hind the  Judgment  and  ascertain  the  nature  and  character  of  the 
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indebtedness   on   which  it  is  based,   in  order  to   determine  the 
limit  of  the  tax  which  may  be  levied  for  its  satisfaction. 

:    Tax  Levy:    Limitation.    Where  Judgments  have  been  ob- 


tained against  a  city  of  less  than  5,000  population,  for  hydrant 
rentals,  by  a  water  works  company  operating  under  an  ordinance 
and  statute  limiting  a  levy  of  tax  for  such  purposes  to  a  rate 
not  exceeding  7  mills  on  the  dollar  valuation,  and  such  tax  has 
been  levied,  collected,  and  applied  for  such  purposes  each  and 
every  year  during  the  existence  of  the  contract,  the  court  will 
not  compel  an  additional  levy  in  excess  of  the  statutory  limitar 
tlon  for  the  satisfaction  of  such  judgments. 

Errob  to  the  district  court  for  Custer  county:  Homeb 
N.  Sullivan,  Judge.    Rehearing  denied. 

O'Neill  &  Gilbert,  for  plaintiff  in  error. 

G.  L.  Gutterson  and  A.  R.  Ilumphrey,  contra. 

HoLCOMB,  r.  J. 

The  relator,  by  means  of  the  writ  of  mandamus,  seeks 
to  compel  the  authorities  of  the  city  of  I5roken  Bow  to 
levy  a  tax  sufficient  to  pay  judf^jments,  ajcji^egatinc:  some- 
thing over  f8,000,  obtained  by  the  Broken  Bow  Water 
Works  Company  against  the  city  upon  an  indebte<iness 
for  hydrant  rentals,  and  thereafter  assigned  to  relator, 
who  now  claims  to  be  the  holder  and  owner  thereof.  Not- 
withstanding the  cause  has,  in  tliis  court,  heretofore  been 
decided  against  the  relator  {^Statc  r.  Roj/ffr,  3  Neb.  (Unof.) 
262,  269),  it  is  insist(»d  that  the  conclusion  reached  is 
erroneous  because*  the  court  has  overlook(»d,  and  failed  to 
give  due  effect  to,  the  provisions  of  the  statute  contained 
in  sections  1  to  5  inclusive  of  article  VI,  chapter  77,  Cora- 
piled  Statutes  (Annotated  Statutes,  10698-10702),  These 
sections,  being  a  part  of  the  laws  enacted  under  territorial 
organization,  provide  in  substance  that,  when  any  judg- 
ment shall  be  obtained  against  any  county,  tow^nship, 
school  district  or  municipal  corporation  and  remains  un- 
paid, it  shall  be  the  duty  of  the  prop(»r  ofHcers  to  make 
provision  for  the  prompt  payment  of  the  same;  and  that, 
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if  the  amount  of  revenue  derived  from  taxes  levied  and  col- 
lected for  ordinary  purposes  shall  be  insufficient  to  pay 
current  expenses  and  such  judgment,  it  shall  be  the  duty  \ 
of  the  proper  officers  to  at  once  proceed  to  levy  and  col- 
lect a,  sufficient  amount  to  pay  off  and  discharge  such 
judgment.  Provision  is  also  made  for  application  to  a 
court  of  competent  jurisdiction  to  compel  the  proper  offi- 
cers by  writ  of  mandamus  to  proceed  to  levy  a  tax  and  col- 
lect the  necessary  amount  of  money  to  pay  ofif  such  in- 
debtedness. 

If  reference  be  had  solely  to  the  sections  of  the  statute 
of  which  mention  has  just  been  made,  then  it  would  seem 
that  the  relator  is  entitled  to  the  writ  applied  for.  If, 
however,  in  determining  the  question  of  the  plaintiff's 
right,  we  are  not  confined  solely  to  the  provisions  of  the 
sections  mentioned,  but  must  determine  their  force  and 
effect  as  they  bear  upon,  are  connected  with,  and  relate  to 
other  provisions  of  the  statute  regarding  the  same  subject 
— that  is,  the  question  of  the  authority  and  power  of  those 
charged  with  the  duty  of  levying  and  collecting  taxes  for 
the  purposes  authorized  and  provided  by  law — then  a 
different  conclusion  may  necessarily  result  from  such  con- 
siderations. In  other  words,  if  it  be  proper,  as  we  think 
it  is,  we  should  invoke  the  familiar  doctrine  regarding 
statutes  in  pari  materia,  which  are  to  be  construed  to- 
gether and,  whenever  possible,  effect  given  to  all  their 
provisions.  Dawson  County  t?.  Clark,  58  Neb.  75t>.  The 
sections  of  the  statute  appealed  to  by  relator  in  this 
case  also  provide  for  the  payment  of  judgments  against 
counties  and  school  districts  by  the  same  method  of  taxa- 
tion, and  yet  it  will  not  be  seriously  contended,  we  ap- 
prehend, that  county  authorities  may,  by  mandamus,  be 
compelled  to  levy  a  tax  in  excess  of  the  constitutional 
limitation  of  15  mills  on  the  dollar.  These  sections  have 
in  this  respect  been  construed,  and  it  is  held  that  the 
constitutional  limitation  must  be  respected.  Chase  Vonniy 
V.  Chicago,  B.  &  Q.  R.  Co.,  58  Neb.  274;  Deuel  County  v. 
First  Nat.  Bank,  30  C.  C.  A.  30;  State  v.  Weir,  33  Neb. 


4  NEBRASKA  REPORTS.  [Vol.  71 

State  T.  Royse. 

35.  Nor  ought  it  to  be  urged,  in  the  face  of  prior  decisions, 
that  a  school  district  against  which  a  judgment  has  been 
obtained  may  be  compelled  to  levy  a  greater  tax  than  25 
mills  on  the  dollar,  which  is  the  statutory  limitation  for 
all  purposes,  with  certain  specified  exceptions,  even 
though  such  judgment  remains  unsatisfied  because  the 
limit  of  taxation  has  been  reached  in  meeting  other  de- 
mands. Daivson  County  v.  Clark,  58  Neb.  756.  With  these 
observations  in  mind,  we,  in  addition  to  what  has  hereto- 
fore been  said,  proceed  to  a  very  brief  discussion  of  the 
relator's  rights  as  we  conceive  them  to  be  in  the  present 
controversy. 

It  is  agre^Ml  that  the  judgments  owned  by  the  relator 
represent  an  adjudication  of  the  liability  of  the  city  of 
Broken  Bow,  for  sums  due  as  hydrant  rental  or  for  water 
supply  for  fire  protection  furnished  by  the  water  works 
company  to  the  city,  under  an  ordinance  enacted  for  that 
and  other  purposes,  and  under  which  the  water  works 
company  is  operated.  It  is  further  stipulated  that  the 
municipality,  ever  since  entering  into  the  contract  out  of 
which  the  judgments  grew,  has  each  year  levied,  collected 
and  paid  to  the  water  Avorks  company  a  tax  of  7  mills  on 
the  dollar  valuation  of  the  taxable  property  of  the  mu- 
nicipality and  that  the  10  mill  levy  for  general  purposes 
had  also  been  exhausted.  It  is  the  contention  of  the  city 
authorities  that  such  levies  have  exhausted  their  power 
of  taxation  for  water  supply  under  the  city's  contract 
with  the  water  works  company  and  that  no  further  nor 
greater  sum  nor  tax  can  be  lawfully  retiuired,  and  it  was 
upon  this  ground  that  the  relator  was  denied  the  relief 
demanded  by  the  former  opinions  and  judgment  of  this 
court.  The  statute  under  which  the  water  company  was 
authorized  to  construct  its  water  works  and  enter  into 
contract  with  the  city,  binding  it  to  pay  hydrant  rentals, 
being  the  chart(»r  act  governing  vH'wh  of  less  tlian  5,000 
population  and  villages,  in  conferrinsr  such  powers  ui>on 
the  municipalities  included  within  its  scope,  among 
other  things,  provided  by  subdivision  15,  of  section  69, 
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chapter  14,  Compiled  Statutes,  1887,  that  such  cities  or 
villages  shall  have  power  to  make  contracts  with,  and 
authorize  any  person,  company  or  corporation  to  erect 
and  maintain  a  system  of  water  works  and  water  supply, 
and  to  furnish  water  to  such  city  or  village,  and  to  levy 
and  collect  a  general  tax,  in  the  same  manner  as  other 
municipal  taxes  may  be  levied  and  collected,  to  pay  for 
water  furnished  such  city  or  village,  under  contract,  to 
an  amount  not  exceeding  7  mills  on  the  dollar  in  any  one 
year,  in  addition  to  the  sum  authorized  to  be  levied  under 
subdivision  1  of  that  section,  and  that  all  taxes  raised 
under  this  clause  shall  be  retained  in  a  fund  known  as  a 
"water  fund." 

By  subdivision  I  of  this  same  section,  such  municipali- 
ties are  authorized  to  levy  taxes  for  general  revenue  pur- 
poses not  to  exceed  10  mills  on  the  dollar  in  any  one  year, 
and  by  subdivision  II,  to  levy  any  other  tax  or  special 
assessment  authorized  by  law.  These  several  provisions, 
together  with  the  sections  hereinbefore  referred  to  with  ref- 
erence to  the  levying  of  taxes  to  pay  judgments,  all  relate 
to  the  powers  and  limitations  of  cities  of  the  class  under 
consideration  to  levy  and  collect  taxes,  and  should,  as 
we  have  observed,  be  construed  together,  and  effect  be 
given  to  all  if  possible.  Not  only  does  the  statute  limit 
the  amount  which  may  be  levied  for  hydrant  rentals  or 
water  supply  to  a  sum  not  exceeding  7  mills  on  the  dollar 
valuation  of  the  taxable  property,  but  also  the  ordinance 
under  which  the  Broken  Bow  Water  Works  Company 
obtained  its  franchise  and  acquired  its  rights  against  the 
city  for  such  rentals  provides  for  the  number  of  hyrants 
and  the  price  per  hydrant  which  shall  be  paid  by  the  city 
as  such  rentals  and  in  express  terms  declares  that  a  suffi- 
cient tax,  not  exceeding  7  mills  on  the  dollar,  shall  be 
levied  and  collected  annually  upon  all  taxable  property 
upon  the  assessment  roll  of  said  city,  to  meet  the  pay- 
ments under  this  ordinance  when  and  as  they  shall  re- 
spectively mature  during  the  existence  of  any  contract 
for  hydrant  rentiEils,  and  shall  be  levied  and  kept  SB  a 
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separate  fund  known  as  the  "water  fund,"  and  shall  be 
irrevocably  and  exclusively  devoted  to  the  payment  of 
hydrant  rentals  under  this  ordinance,  and  shall  not  be 
otherwise  employed.  Under  these  restrictions  and  limi- 
tations as  to  the  authority  and  power  of  the  city  officers 
to  levy  a  tax  for  water  supply  or  hydrant  rentals,  and  the 
amount  of  taxes  that  may  be  levied  for  general  purposes 
in  any  one  year,  may  it  be  said  that  the  relator  is  never- 
theless entitled  to  a  writ  compelling  the  respondents  to 
levy  an  additional  tax  under  the  provisions  of  the  sections 
first  mentioned,  sufficient  to  pay  the  judgments  obtained 
by  the  water  company  against  the  city,  which  are  con- 
fessedly debts  for  water  supply  or  hydrant  rental  arising 
under  the  contract  and  ordinance  heretofore  referred  to? 
The  answer  must,  we  are  satisfied,  be  in  the  negative,  as  it 
has  been  in  the  past  as  evidenced  by  the  judgment  entered 
in  the  cause. 

The  sections  of  the  statute  invoked  as  giving  to  the 
relator  the  right  to  an  additional  levy,  now  that  his  claim 
has  been  reduced  to  judgment,  will  not  bear  the  construc- 
tion sought  to  be  placed  upon  it,  and  will  not  justify  the 
unrestrained  licensing  of  the  taxing  power  of  the  muni- 
cipality because,  forsooth,  a  judgment  has  been  obtained 
on  a  claim  which  otherwise,  admittedly,  would  not  entitle 
the  relator  to  the  relief  now  demanded.  A  construction 
of  the  sections  of  the  statute  relied  on,  as  contended  for, 
can  not  be  accepted  as  giving  the  right  to  the  relator  to 
compel  a  levy  of  any  tax  necessary  to  pay  the  judgments, 
regardless  of  the  nature  of  the  indebte<lness  or  the  limita- 
tions, constitutional  or  statutory,  placed  on  the  taxing 
authorities.  These  sections  can  not  be  construed  as 
though  standing  alone,  but  must  be  interpreted  in  the 
light  of  other  provisions  having  a  direct  bearing  on  the 
same  subject  and,  when  so  interpreted,  must  be  given 
such  force  and  eflfect  as  will  follow  such  a  construction. 
The  legislative  intent  manifestly  was  to  enforce  the  pay- 
ment of  a  judgment  by  a  levy  of  tax  within  statutory  and 
constitutional  restrictions  and  limitations,  and  not  be- 


Vol.  71]  JANUARY  TERM,  19014.  7 

State  Y.  Royse. 

yond  and  outside  of  them.  These  sections  can  not  have 
the  effect  of  rendering  nugatory  well  defined  limitations 
on  the  taxing  powers, of  a  municipality. 

In  State  v.  City  of  Wahoo,  62  Neb.  40,  it  is  decided, 
unequivocally,  by  this  court  that  city  authorities  can  not 
be  required  by  mandamus  to  levy  a  tax  for  water  supply 
in  excess  of  the  limit  of  such  tax  existing  at  the  time  of 
the  contract     If  the  judgment  in  the  present  case  par- 
takes of  the  same  nature  and  belongs  to  the  same  class 
of  indebtedness  as  would  a  claim  arising  on  a  contract 
not  yet  reduced  to  judgment,  then  the  decision  just  cited 
becomes  controlling  and  must  necessarily  preclude  the 
relator  from  recovering  in  the  present  case.     That  the 
same  rule  is  alike  applicable  to  both  cases  is,  we  think, 
well  settled  on  both  principle  and  authority.    A  reading 
of  subdivision  15  of  section  69,  supra^  renders  it  manifest 
that  the  provision  therein  found  as  to  the  amount  of 
taxes  which  may  be  raised,  is  a  limitation  of  the  power 
of  city  authorities  to  levy  a  tax  for  water  supply  purposes. 
It  is  granted  as  an  additional  power  to  that  authorizing 
a  levy  of  10  mills  on  the  dollar  for  general  purposes.    It 
expressly  limits  the  tax  for  water  supply  to  a  rate  not 
exceeding  7  mills  on  the  dollar.     Beyond  this  the  city 
authorities  have  no  power  to  go  by  contract  or  otherwise. 
This  limitation  of  power  was  known  to  the  water  works 
company.     It  was  incorporated  in  the  ordinance  under 
and  by  which  their  rights  are  measured  and  determined. 
Accepting,  as  we  do  for  the  purposes  of  this  case,  the  con- 
clusiveness of  the  judgment  rendered  against  the  city, 
the  fact,  nevertheless,  remains  that,  for  the  satisfaction 
of  the  indebtedness  arising  under  the  contract  for  water 
rentals    and   the   judgment    obtained   therefor,    and    in 
determining   the   relator's   rights    in    the   premises,    re- 
course must  be  had  to  the  power  conferred  by  subdivision 
15  of  section  69,  which  limits  the  tax  rate  to  7  mills  on 
the  dollar.    It  would  be  strange,  indeed,  if,  in  the  face  of 
such  limitation  of  the  power  of  taxation,  the  city  au- 
thorities might  enter  into  a  contract  creating  an  ub- 
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limited  liability  and,  by  re<luciiig  the  demand  to  judgment, 
give  them  unrestrained  power  to  levy  a  tax  of  any  sum 
necessary  for  its  satisfaction.  This  would  be  accomplish- 
ing by  indirection  that  which  could  not  be  done  directly 
and  w^hich,  generally  speaking,  is  not  allowable.  The  legis- 
lative policy  was,  undoubtedly,  as  it  is  in  matters  of  taxa- 
tion generally,  to  limit  the  power  of  the  taxing  authori- 
ties within  reasonable  bounds,  and  to  protect  the  property 
of  the  taxpayer  against  extravagance,  incompetency  or 
corruption  in  the  management  of  the  affairs  of  the  cor- 
poration, by  suitable  restrictions  on  the  power  of  taxation. 
The  authorities  are  quite  uniform  to  the  effect  that  a 
judgment  against  a  municipality  has  the  effect,  only,  of 
an  audited  claim  or  denmnd.  It  establishes  the  amount 
legally  due,  but  gives  no  new  right  in  respect  of  the  means 
of  payment.  United  States  v.  County  of  Macon,  99  U.  S. 
582;  Supervisors  of  Carroll  County  v.  United  States,  85 
U.  S.  71 ;  United  States  v.  County  of  Clark,  95  U.  S.  769. 
In  Grand  Island  &  N.  W.  R.  Co.  v.  Baker,  6  Wyo.  369,  34 
L.  R.  A.  835,  it  is  pertinently  observed  by  Potter,  J.: 
"As  the  statute  with  respect  to  a  judgment  does  not  fix 
its  class,  and  does  not  authorize. a  special  tax  irrespective 
of  statutory  or  constitutional  limitation,  it  is  obvious 
that  we  must  have  recourse  to  the  claims  themselves  to 
determine  to  what  class  the  judgment  belongs,  and  whether 
any  limit  is  imposed  upon  taxation,  by  which  they  may 
be  enforced.  The  application  of  the  converse  of  this 
proposition  has  not  been  infrequent.  In  the  case  of  Ralls 
County  Court  v.  United  States,  105  U.  S.  733,  26  L.  ed. 
1220,  the  court  said:  ^While  the  coupons  are  merged  in 
the  judgment,  they  carry  with  them  into  the  judgment  all 
the  remedies  which  in  law  formed  a  part  of  their  contract 
obligations,  and  these  remedies  may  still  be  enforced  in  all 
appropriate  ways,  notwithstanding  the  change  in  the  form 
of  the  debt.*  This  language  was  used  in  a  cause  wherein 
it  w^as  sought  by  mandamus  to  compel  the  levy  of  a  tax  to 
pay  a  judgment.  The  opinion  in  that  case  also  recognizes 
that  courts  are  powerless  to  require  a  tax  to  be  levied 
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even  to  pay  a  judgment  in  excess  of  the  constitutional  or 
l^slative  limitation  upon  the  taxing  power/' 

It  is  urged  that  Daivson  County  v.  Clarke  supra,  is  au- 
thority for  the  position  taken  by  relator  and  justifies  the 
relief  prayed  for.  We  hardly  think  that  case,  at  least 
those  i)oints  decided  therein  which  are  now  urged  upon 
our  attention,  is  authority  supporting  the  contention  of 
relator  in  the  case  at  bar.  In  the  case  just  mentioned,  the 
court  was  considering  the  force  and  effect  of  article  VI, 
chapter  77,  Compiled  Statutes,  when  construed  in  con- 
nection with  subdivisions  I  and  II  of  section  69,  chapter 
14,  and,  when  so  construed,  it  was  held  that'  subdivision 
II  of  said  section  69  operated  as  an  enlargement  of  the 
restrictions  contained  in  subdivision  I,  and  that  article 
VI,  chcipter  77,  authorized  the  levy  of  a  tax  to  satisfy 
judgments  against  the  municipality  because,  of  the  pro- 
visions of  the  second  subdivision.  It  was  there  determined 
only  that  power  is  conferred  by  article  VI  to  levy  taxes 
to  pay  judgments  rendered  against  the  corporation,  and 
that  this  might  be  done  even  though  the  maximum  amount 
i>f  taxes  authorized  by  statute  to  be  assessed  for  general 
corporate  purposes  had  been  imposed.  No  discussion  or 
consideration  was  given  to  the  question  of  whether  the 
nature  of  the  claim  on  which  the  judgment  was  based  was 
such  as  to  come  within  some  constitutional  or  special 
statutory  limitation  of  the  taxing  power.  The  judgment 
there  considered,  and  the  claim  upon  which  based,  ap- 
pears not  to  have  been  of  the  nature  and  character  of  the 
one  here  under  consideration.  It  would  probably  be  diffi- 
cult, if  not  futile,  for  us  to  undertake  to  determine  every 
character  of  demand  reduced  to  judgment  that  might 
justly  be  satisfied  by  a  special  levy  of  taxes,  in  addition  to 
other  levies  authorized  by  law,  under  the  provisions  of 
article  VI,  chapter  77.  To  illustrate,  it  may  be  suggested 
that  a  judgment  for  a  tort  obtained  against  a  city  might 
very  properly  be  satisfied  by  a  levy  under  the  provisions 
of  these  sections,  regardless  of  the  amount  of  the  levy  for 
general  purposes.    Other  lawful  demands  reduced  to  judg- 
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ment  readily  suggest  themselves  to  one's  mind  bs  of  like 
character.  When,  however,  these  sections  are  construed 
in  connection  with  other  sections  of  the  statute  or  of  the 
constitution,  and  such  other  provisions  operate  as  a  limi- 
tation of  the  power  of  taxation  for  a  particular  purpose 
or  purposes,  sus  we  are  constrained  to  hold  the  statute 
relating  to  the  levy  of  a  tax  for  water  purposes  does  in 
this  case,  then  an  entirely  different  proposition  is  pre- 
sented and  a  different  principle  must  be  applied.  The  case 
at  bar,  in  principle,  is  more  nearly  analogous  to  that  por- 
tion of  the  decision  in  Dawson  County  v.  Clarke  wherein 
it  is  held  that  section  11,  subdivision  II,  chapter  79  of  the 
Compiled  Statutes,  1899  (Annotated  Statutes,  11039), 
limits  the  amount  of  taxes  which  may  be  imposed  by  a 
school  district  to  25  mills  on  the  dollar,  and,  where  the 
maximum  amount  has  been  levied,  an  additional  tax  to 
pay  a  judgment  can  not  be  levied,  notwithstanding  the 
provisions  of  article  VI,  chapter  77.  Applying  the  prin- 
ciple thus  announced  to  the  case  at  bar,  as  we  think  should 
be  done,  it  follows  that  the  relator  is  not  entitled  to  the 
relief  prayed  for.  Believing  that  the  conclusion  hereto- 
fore reached  is  the  correct  one,  the  judgment  of  affirmance 
should  be  adhered  to,  and  the  motion  for  a  rehearing  de- 
nied, which  is  accordingly  done. 

Bbhbabing  denied. 


David  C.  John,  appellant,  v.  William  J.  Connell  bt 

AL.,   appellees.* 

FnxD  Febbuabt  4,  1904.     No.  9,873. 

1.  Special  Aflsessments:  Board  of  EqualizatioNt  A  leyy  of  a  special 
asseasment  of  taxes  for  benefits  received  by  reason  of  a  public 
improvement,  is  not  invalidated  because  the  city  council,  sitting 
as  a  board  of  equalization  under  the  provisions  of  section  132, 
chapter  12a,  Compiled  Statutes,  1893,  after  meeting  in  pursuance 

•  See  former  opinion,  61  Neb.  267  and  64  Neb.  233. 
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of  a  regularly  published  notice  and  organizing  for  the  purpose 
of  equalizing  such  special  assessment,  correcting  errors,  etc., 
take  a  recess  before  the  expiration  of  'the  time  mentioned  In  the 
notice  and  prescribed  by  statute,  provided,  the  city  derk  or 
some  member  of  such  board  shall  be  present  to  receive  com^ 
plaints,  applications,  etc,  and  give  information;  and  providing, 
no  toal  action  is  taken  except  by  a  majority  of  the  members  of 
such  board  in  open  session.  Medland  v.  Linton,  60  Neb.  249,  dis- 
tinguished. 


:    .    Where  a  board  of  equalization.  In  pursuance  of 

published  notice,  meets  at  the  office  of  the  city  clerk,  organizes, 
transacts  some  business  and  then  takes  a  recess,  subject  to  the 
call  of  the  chairman  before  expiration  of  the  time  mentioned  in 
the  notice,  it  will  be  presumed  that  the  city  clerk  remained 
present  at  his  office  during  the  time  stated  to  receive  complaints, 
give  information,  etc.,  in  conformity  with  the  provisions  of  said 
section. 

:    :    "FiNDiSQ,    A  finding  by  the  board  of  equalization 

that  all  real  estate  on  which  special  assessments  are  levied,  "are 
specially  benefited  and  shall  be  assessed  for  the  full  cost  of  con- 
struction of  such  sewers  according  to  the  feet  frontage,"  is  not 
so  fatally  defective  as  to  the  requirements  of  a  finding  of  utii- 
formity  as  to  invalidate  the  special  assessment  and  render  It 
subject  to  collateral  attack. 


L :   :  NoncB.    The  requirement  of  the  statute  that  notice 

of  the  sitting  of  the  board  of  equalization  shall  be  published 
in  three  daily  papers  for  a  specified  period  of  time,  is  met  by 
the  publication  of  such  notice  in  two  daily  papers  printed  in 
the  English  language  and  one  daily  paper  printed  in  the  German 
language,  when  these  are  all  the  daily  papers  published  in  the 
city  where  the  special  assessment  is  to  be  made. 

Appeal  from  the  district  court  for  Douglas  county: 
Clinton  N.  Powell,  Judge.    Reversed  in  part. 

H.  P.  Leavitty  for  appellant 

Connell  d  Ives,  contra. 

Holcomb,  C.  J. 

The  present  litigation,  which  has  dragged  its  weary 
length  over  a  considerable  period  of  time,  has,  as  we  view 
the  record,  become  restricted  to  an  inquiry  relating  solely 
to  the  yalidity  of  a  certain  special  assessment  of  sewer 
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taxes  on  the  real  estate  involved  in  the  controversy,  for 
benefits  received.  In  the  first  opinion  of  the  court,  the 
question  not  being  fully  and  clearly  presented,  it  was  held 
that  no  suflBcient  objection  was  shown  to  render  the  taxes 
invalid.  On  a  rehearing  before  one  of  the  departments  of 
the  commissioners,  graijted  solely  to  investigate  further 
this  one  question,  the  subject  was  inquired  into  and 
the  special  assessment  of  sewer  taxes  was  held  invalid  and 
unenforceable  on  two  grounds.  One  ground  was  that  the 
board  of  equalization,  required  to  pass  upon  and  adjust 
special  assessments  of  this  character,  was  not  shown  by 
the  record  to  have  held  a  session  at  the  time  and  place 
given  in  the  publ'  .'L?d  notice,  as  required  by  statute,  and 
that  the  proceedings  thereafter  had  were  thereby  invali- 
dated. The  other  ground  was  that  there  was  no  finding  by 
the  board  of  equalization  that  the  benefits  to  be  derived 
frcHn  the  public  improvement  were  equal  and  uniform  as 
to  all  the  lots  and  tracts  to  be  affected,  as  is  required  by 
statute.  A  reinvestigation  of  the  case,  having  these  two 
questions  specially  in  view,  results  in  a  contrary  conclu- 
sion to  that  last  expressed. 

On  the  first  point,  the  opinion  last  prepared  follows 
Medland  v,  Linton,  60  Neb.  249.  That  case,  however,  is  to 
be  distinguished,  because  the  special  assessment  in  the 
case  at  bar  was  made  under  a  statute  materially  differing 
from  the  one  construed  in  the  Medland  case.  The  original 
statute  provided  unequivocally  and  without  qualification 
that  the  board  of  equalization  must  hold  a  session  for  at 
least  one  day,  between  the  hours  of  9  A.  M.  and  5  P.  M., 
to  correct  errors,  hear  complaints,  adjust  inequalities^ 
etc.,  before  a  special  assessment  for  a  public  improvement 
could  be  levied.  Following  prior  decisions,  it  was  decided 
in  the  Medland  case  that  the  record  must  affirmatively 
show  the  holding  of  such  a  meeting  in  pursuance  of  a 
published  notice,  at  the  place  and  for  the  time  stated,  and 
that  such  proceeding  was  an  essential  condition  to  a  valid 
exercise  of  the  taxing  power.  The  statute  as  thus  con- 
strued was  afterwards  amended  (sec.  132,  ch.  12a^  C!om- 
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piled  Statutes,  1893),  so  that,  when  the  action  was  taken 
in  the  case  at  bar  which  is  complained  of,  this  section  of 
the  statute,  among  other  things,  provided: 

"\Mien  sitting  as  a  board  of  equalization,  the  council  may 
adopt  such  reasonable  rules  as  to  the  manner  of  present- 
ing complaints  and  applying  for  remedy  and  relief  as  shall 
seem  just.  It  shall  not  invalidate  or  prejudice  the  pro- 
ceedings of  such  board  that  a  majority  of  members  thereof 
do  not,  after  organization  by  a  majority,  continue  present 
at  the  advertised  place  of  sitting,  during  the  advertised 
hours  of  sitting.  Provided,  the  city  clerk  or  some  member 
of  said  board  shall  be  present  to  receive  complaints,  ap- 
plications, etc.,  and  give  information;  and  Provided^  no 
final  action  shall  be  taken  by  such  board  except  by  a  ma- 
jority of  all  the  members  elec^ted  to  the  city  council,  com- 
prising the  same  and  in  open  session." 

The  record  in  the  case  at  bar  shows  that,  in  pursuance 
of  a  regularly  published  notice,  the  council  met  as  a  board 
of  equalization  at  the  office  of  the  city  clerk  and  duly  or- 
ganized by  electing  a  chairman.  The  record  then  disclos(»s 
that  the  call  or  notice  of  its  meeting  was  incorporate<l  as 
a  part  of  the  proceedings;  several  petitions  were  receive<l 
from  property  owniTs  relating  to  other  property  than  that 
here  involved,  and  action  taken  thereon,  the  nature  of 
which  is  not  disclosed  by  the  record.  It  is  then  recited : 
"Motion:  That  board  take  a  recess  subject  to  call  of  the 
chairman.  Attest.  John  Groves,  City  Clerk."  The  next 
meeting  of  the  council  as  a  board  of  equalization  was  held 
on  August  11  following,  at  which  time,  final  action  was 
taken  on  the  special  assessment  complained  of,  together 
with  numerous  other  nuitters  then  pending  before  th(» 
board.  TIk*  record,  as  we  construe  it,  aftinnatively  shows 
that  a  nmjority  of  the  council  sitting  as  a  board  of  equal- 
ization met  and  organiz(*d,  at  th(»  time  an<l  place,  and  in 
pursuance  of  the  regularly  i)ublish(»d  n()tic(%  an<l  ni(»t  at 
the  office*  of  the  city  cl(Tk,  who  was  ])r<»sent  to  r(H*ord  the 
proceedings  of  the  board  and  perform  his  duties  as  such. 
Some  business  properly  pertaining  to  the  meeting  was 
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transacted.  Just  how  long,  or  covering  what  period  of 
time,  the  board  remained  in  session  is  undisclosed  by  the 
record.  After  the  transaction  of  all  or  some  of  the  busi- 
ness then  before  it,  the  board  took  a  recess,  subject  to  the 
call  of  the  chairman.  It  is  not  necessarj',  says  the  statute, 
that  a  majority  of  the  board  continue  present  after  they 
have  regularly  convened  and  organized,  provided  the  city 
clerk  or  some  member  of  said  board  shall  be  present  to 
receive  complaints,  etc.,  and  provided  that  final  action  be 
taken  only  by  a  majority  and  in  open  session.  The  record, 
we  are  of  the  opinion,  discloses  with  sufficient  certainty 
that  these  provisions  of  the  statute  have  been  complied 
with.  Obviously  it  was  deemed  by  the  legislature  suffi- 
cient if,  after  convening  and  organizing  as  a  board  of 
equalization,  at  the  time  and  place  provided  in  the  notice, 
either  the  clerk  or  a  member  of  the  board  should  be  pres- 
ent, at  the  place  and  during  the  time  advertised  for  the 
presentation  of  complaints,  petitions,  etc.,  to  receive  sucli 
complaints,  applications,  etc.,  and  give  to  such  party  any 
needful  and  proper  information. 

May  we  assume,  without  doing  violence  to  the  rule  re- 
quiring the  record  to  show  affirmatively  compliance  with 
all  essential  conditions  to  a  valid  exercise  of  the  taxing 
power,  that  the  city  clerk  was  present  at  the  place  of  meet- 
ing of  the  board,  which  was  his  office,  during  the  hours  of 
the  day  mentioned,  to  wit,  from  9  A.  M.  to  5  P.  M.,  to 
receive  applications,  complaints,  and  give  information, 
etc.,  as  the  proviso  of  the  section  referred  to  says  may  be 
done?  The  question  must,  we  think,  be  answered  in  the 
affirmative.  Here  is  an  important  city  officer  of  a  city  of 
the  metropolitan  class,  present  at  his  office  as  a  clerk  of  the 
board  of  e<iualization  and  to  perform  all  duties  that  de- 
volve upon  him  a*s  such  clerk.  Manifestly  it  was  his  duty 
to  receive  complaints,  if  any  were  presented;  and  the 
statute  says,  in  effect,  that  the  board  of  equalization  may 
convene  and  organize,  and,  if  the  clerk  or  a  member  of  the 
board  shall  be  present  to  receive  complaints  during  the 
hours  of  their  meeting,  their  personal  attendance  is  not 
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otherwise  required.  We  are  quite  well  satisfied  that  no 
violence  is  done  to  any  legal  presumption,  nor  to  the  rule 
adverted  to,  in  saying  that  substantial  compliance  with 
the  section  of  the  statute  we  are  dealing  with  is  disclosed 
by  the  record;  and  that  the  tax  complained  of  can  not  be 
successfully  impeached,  because  of  the  action  of  the  board 
of  equalization  in  the  manner  of  proceeding,  while  equaliz- 
ing the  special  assessment  complained  of.  It  is  conclu- 
sively shown  by  the  record  that  all  orders,  findings  and 
other  action  taken  affecting  substantially  the  special  as- 
sessment, the  validity  of  which  is  challenged,  was  done  by 
a  majority  of  the  board  while  in  open  session. 

On  the  other  point,  the  record  recites  as  a  part  of  the 
proceedings  of  the  board  of  eiiualization  that:  "Having 
fully  and  carefully  considered  all  complaints  or  objec- 
tions, both  written  or  verbal,  and  having  examined  the 
property  adjoining  and  adjacent  to  said  improvements, 
and  having  full  and  personal  knowledge  of  the  character 
of  the  said  improvements  and  the  special-  benefits  to  such 
property  respectively  by  reason  of  said  work; 

"And  whereas  it  appears  that  due  notice  of  the  sitting 
of  the  council  as  such  board  of  equalization  of  date  July 
13,  1891,  was  duly  published  in  the  daily  papers  of  the 
city  as  required  by  law; 

"Therefore,  be  it  resolved,  ♦  •  •  That  all  lots  and 
real  estate  abutting  on  or  adjacent  to  sewers  in  sewer 
districts  aforesaid  are  especially  benefited,  and  shall  be 
assessed  for  the  full  cost  of  construction  of  said  sewers 
according  to  their  feet  frontage  and  the  usual  scaling 
back  process  to  the  depth  of  said  districts  as  created." 

Although  informal  and  not  in  strict  conformity  with 
the  statutory  requirement,  we  see  no  valid  reason  for  say- 
ing the  finding  is  insufficient  and  does  not  meet  the  de- 
mand of  the  statute  requiring  a  finding  that  the  benefits 
are  equal  and  uniform  as  to  all  the  property  to  be  affected 
by  the  improvement.  The  finding  that  the  property  is 
specially  benefited  and  should  be  asseSvsed  for  the  full 
cost  of  construction  according  to  feet  frontage,  is  tanta- 
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mount  to  a  statement  that  the  benefits  are  equal  and  uni- 
form. If  the  property  is  benefited  according  to  the  feet 
frontage,  it  would  seem  that  the  benefits  are  equal  and 
uniform.  In  Portsmouth  Savings  Bank  v.  City  of  Omaha, 
67  Neb.  50,  where  a  siniihir  question  was  being  investi- 
gated, the  soundness  of  the  views  expressed  in  the  last 
opinion  in  the  case  at  bar  on  this  point  was  seriously 
questioned,  and  it  was  argued  that  if  error  was  committed 
in  this  regard,  it  should  have  beeo  corrected  by  a  direct 
proce<Kling  and  not  by  a  collateral  attack.  In  the  Ports- 
mouth Savings  Bank  case,  it  is  held  that  a  finding  that  the 
property  is  benefited  ^^to  the  full  amount  in  each  case  of 
said  proposed  levies,"  meets  the  requirement  of  the  statute 
as  to  a  finding  of  uniformity,  as  against  an  attack  by 
injunction  proceedings.  The  objection  is,  Ave  are  satisfied, 
untenable,  and  if  the  finding  may  be  regarded  as  subject 
to  attack  collaterally,  it  is  in  the  present  case  not  so  fatally 
defective  as  to  invalidate  the  tax  thereafter  levied. 

It  is  also  argued  by  appellant,  and  it  seems  proper  here 
to  refer  to  the  matter,  that  the  notice  of  the  meeting  of 
the  board  of  equalization  was  insufficient  because  of  the 
manner  of  publication. 

One  of  the  sections  of  the  charter  act  governing  cities  of 
the  metropolitan  class  (sec.  85,  chap.  12a,  Compiled  Stat- 
utes, 1893),  provides,  that  the  notice  of  the  sitting  of  the 
board  of  eciualization  shall  be  given  by  publication  in  thrc^ 
daily  papers  of  the  city.  The  record  discloses  that  there 
are  but  two  daily  papc^rs  published  which  are  printed  in 
the  English  language,  and  one  in  the  German  langimge. 
The  notice  in  th(»  case  at  bar,  it  appears,  was  publishi»d 
in  all  three  of  tho  papers  nu^ntioned,  being  printed  in  the 
German  language  in  tlu-  German  paper.  It  is  quite  true 
that,  ordinarily,  a  publication  of  a  legal  notice  in  a  foreign 
language,  when  not  expressly  authorized  by  statute,  would 
not  be  a  valid  notiei*.  In  the  instant  case,  however,  we  think 
an  exception  arises.  The  r(M|uireuient  of  the  rule  as  to  pub- 
lication of  notice  in  the  English  language  is  met  by  the 
publication  in  both  dailies  printed  in  that  language,  they 
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being  all  the  daily  publications  in  the  city  printed  in  Eng- 
lish. The  legislature  hardly  contemplated  an  impossibility, 
nor  that  a  publication  of  the  notice  in  English  in  a  German 
daily  paper  should  be  had  in  order  to  comply  with  the 
statutory  requirement.  We  are  not  disposed  to  adopt  such 
a  construction.  The  object  of  the  notice  by  publication  is 
to  give  the  greatest  possible  publicity.  This  can  best  be 
accomplished  by  the  notice  being  printed  in  the  German 
language  in  the  German  paper,  when  that  publication  must 
be  resorted  to  in  order  to  publish  the  notice  in  three  daily 
papers.  Its  readers  of  course  are  accustomed  to  the  use 
of  the  German  language.  If  published  in  the  English  lan- 
guage, the  notice  would  no  doubt,  in  a  large  measure,  fail 
of  its  purpose.  If  in  the  English  language,  a  large  number 
of  the  readers  of  the  paper  would  not  get  the  benefit  of  the 
notice  which  the  law  intends.  The  objection  is  not  re- 
garded as  tenable.  The  judgment  last  rendered  in  this  case 
is  vacated  and  set  aside,  and  the  one  rendered  February  6. 
1901  (61  Neb.  267),  reinstated  and  adhered  to. 


Judgment  accoedingly. 


Lewis  C.  Olmsted  et  al.  v.  Isaao  W.  Edson.  v 

Piled  Pebbuaby  4,  1904.     No.  13,196. 

1.  County  Judge:  Depositions:   Power  to  Commit  Witness.    A  county 

judge  In  this  state  has  the  sanie  jurisdiction  and  powers  in 
taking  depositions  that  are  conferred  by  law  upon  a  notary 
public,  including  full  authority  to  commit  a  witness  for  refusing 
to  be  sworn  or  give  testimony  in  a  proper  case. 

2.  False  Imprisonment:   Petition.    A  petition  against  a  county  judge, 

or  a  i^otsjy  public,  to  recover  damages  for  false  imprisonment, 
based  on  such  a  commitment,  must  allege  facts,  not  conclusions 
of  the  pleader,  from  which  it  appears  that  the  officer  proceeded 
without  jurisdiction,  or  that  the  evidence  sought  to  be  elicited 
from  the  witness  was  of  such  a  nature  as  to  justify  his  refusal 
to  testify. 

n 
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S.  Petition:  Demurbeb.    Petition  examined,  and  held  that  a  general 
demurrer  thereto  was  properly  sustained. 

Erroe  to  the  district  court  for  Webster  county :  Ed  L. 
Adams,  Judge.    Affirmed. 

L.  H.  Blackledge,  for  plaintiffs  in  error. 

J.  M.  Chaffin^  J.  R.  Mercer^  J.  8.  Oilham  and  Bernard 
McNeny,  contra, 

Barnes,  J. 

This  was  an  action  to  recover  damages  for  an  alleged 
illegal  or  false  imprisonment.  The  suit  was  brought  in 
the  district  court  for  Webster  county,  and  the  allegations 
of  the  petition  were  in  substance  as  follows :  That  the  de- 
fendant, Isaac  W.  Edson,  was  the  county  judge  of  Webster 
county,  Nebraska;  that  the  plaintiffs  were,  and  had  been 
for  more  than  thirty  years,  husband  and  wife;  that  they 
resided  in  the  vicinity  of  Inavale,  and  w^re  well  known  to 
the  defendants,  as  well  as  throughout  a  large  part  of  Web- 
ster county ;  that  on  July  12, 1902,  the  defendant  Ayers,  as 
plaintiff,  filed  his  petition  and  commenced  his  action  in 
the  district  court  for  Webster  county  against  the  plaintiffs, 
and  one  Adelbert  I,  Walker,  as  administrator  of  the  estate 
of  Allen  T.  Ayers,  deceased,  and  caused  a  summons  to  be 
issued  therein  for  the  defendants,  the  plaintiffs  herein, 
only,  and  caused  the  said  summons  to  be  served  on  them, 
the  answer  day  therein  being  fixed  on  August  11, 1902 ;  that 
at  the  time  of  the  acts  complained  of,  no  other  summons 
had  been  issued  in  that  action,  and  no  appearance  or  other 
pleadings  of  any  nature  had  been  filed  therein;  that  the 
defendant,  Ayers,  delivered  said  summons  to  the  sheriff  of 
Webster  county  for  service,  and  also  delivered  therewith 
to  the  said  officer  a  notice  in  customary  form,  stating  that 
on  July  15,  1902,  the  plaintiff  in  that  action  would  take 
the  depositions  of  the  plaintiffs  herein  at  the  office  of  Fred 
E.  Maurer,  in  Red  Cloud,  Webster  county,  Nebraska,  and 
caused  said  notice  and  summons  to  be  served  on  the  plain- 
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tiffs,  and  on  the  11th  day  of  July  caused  a  subpoena  to 
be  issued  by  the  said  Fred  E.  Maurer,  as  notary  public, 
and  served  by  the  sheriflP,  commanding  the  plaintiffs  to 
appear  and  give  their  depositions  in  said  action  before 
said  Maurer  as  a  notary  public;  that  the  plaintiffs  ap- 
peared before  said  officer  ajad  made  known  to  him  that 
they  were,  and  for  many  years  had  been,  residents  of 
Webster  county,  and  that  they  had  no  present  intention 
of  absenting  themselves  therefrom,  either  permanently  or 
temporarily;  that  neither  of  them  was  aged,  sick  or  infirm 
so  as  to  interfere  with  their  being  present  and  giving  testi- 
mony at  the  trial  of  said  cause;  that  no  order  of  the  dis- 
trict court  or  a  judge  thereof,  authorizing  or  permitting 
the  taking  of  their  depositions,  had  been  asked  for  or 
obtained;  that  the  attempt  to  take  their  said  depositions 
was  not  in  good  faith,  but  for  the  purpose  of  harassing  and 
vexing  them ;  that  they  were  husband  and  wife,  and  that 
they  each  objected,  on  that  ground,  to  either  of  them  being 
required  to  be  sworn  or  affirmed,  or  become  or  testify  as 
witnesses  on  behalf  of  the  plaintiff  in  said  cause ;  that  they 
thereupon  refused  to  give  their  depositions ;  that  the  plain- 
tiff Ayers,  one  of  the  defendants  herein,  requested  the 
notary  to  commit  the  plaintiffs  for  contempt,  which  re- 
quest was  refused ;  that  afterwards,  on  July  21,  1902,  the 
defendants,  Ayers  and  Edson,  agreeing  together,  and  well 
knowing  the  facts,  maliciously,  for  the  purpose  of  further 
harassing  the  plaintiffs,  and  illegally  compelling  them  to 
give  their  depositions  in  said  cause,  caused  another  notice 
to  be  issued  and  served  on  them  for  the  purpose  of  taking 
their  depositions  in  behalf  of  said  Ayers,  in  said  cause,  at 
the  oflSce  of  the  defendant  Edson,  county  judge,  who  there- 
upon issued  a  subpoena  requiring  the  plantiffs  to  appear 
and  give  their  testimony  by  deposition  in  conformity  with 
such  notice,  which  subpoena  was  duly  served  on  the  plain- 
tiffs who,  in  obedience  thereto,  appeared  before  said  county 
judge  and  made  known  to  him  substantially  the  same  facts 
which  had  been  made  known  to  the  notary  public,  and 
which  facts  and  objections  were  reduced  to  writing,  sworn 
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to  and  filed  by  each  of  the  plaintiffs  with  the  said  county 
judge;  that  they  thereupon  again  refused,  for  said  reason, 
to  submit  or  give  their  depositions  before  said  judge  as  wit- 
nesses on  behalf  of  said  Ayers;  that  thereupon  the  defend- 
ant Edson,  on  the  demand  of  defendant  Ayers,  knowingly, 
maliciously,  arbitrarily  and  oppressively,  without  right, 
jurisdiction  or  authority  of  law,  made  and  entered  an 
order  finding  the  plaintiffs  guilty  of  contempt  in  refusing 
to  give  their  depositions,  and  committed  them  to  the  com- 
mon jail  of  the  county  until  they  should  submit  to  be  sworn 
or  affirmed  and  give  their  depositions  in  said  cause  as  wit- 
nesses for  the  plaintiff  therein,  which  order  was  under  the 
seal  of  said  court,  and  a  ^copy  thereof  was  delivered  to  the 
sheriff  of  said  county,  who  was  the  jailer,  and  by  reason 
thereof  the  plaintiffs  were  committed  to  the  common  jail 
of  said  county  and  there  confined  for  the  space  of  6  days,  at 
the  end  of  which  time  they  were  discharged  upon  the  writ 
of  habeas  corpus  by  the  judge  of  the  district  court  for  said 
(*ounty  because  said  imprisonment  was  illegal;  that  by 
reason  of  said  imprisonment  plaintiffs  suffered  severe  pain, 
anguish  of  body  and  mind,  shame,  humiliation  and  dis- 
grace; that  they  also  incurred  a  great  expense,  to  wit, 
|150  for  traveling  expenses,  attorney's  fees  and  expense 
in  defending  said  proceedings  and  procuring  their  dis- 
charge; that,  by  reason  of  all  of  which,  they  had  been  dam- 
aged in  the  sum  of  |10,000,  for  which  sum  they  prayed  judg- 
ment. 

Defendant  Nathan  A.  Ayers  was  not  served  with  a  sum- 
mons, and  did  not  appear  in  the  case,  so  the  action  pro- 
ceeded against  the  defendant  Edson,  alone.  When  the  case 
came  on  to  be  heard,  defendant  moved  to  strike  out  that 
part  of  the  petition  which  recited  the  proceedings  before 
the  notary  public,  and  his  motion  was  sustained.  He  there- 
upon filed  a  general  demurrer  to  the  petition,  which  was 
also  sustained.  The  plaintiffs  elected  to  stand  on  their 
petition,  and  a  judgment  of  dismissal  was  entered  against 
them,  from  which  they  prosecuted  this  proceeding  in  error. 

It  is  contended  that  the  court  erred  in  sustaining  de- 
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fendant's  motion  to  strike,  for  the  reason  that  the  matter 
stricken  from  the  petition  was  necessary  to  show  malice^, 
and  that  it  was  referred  to  later  on  in  the  pleading  as  hav- 
ing been  substantially  stated  to  the  defendant  in  the  plain- 
tiffs' objections  to  being  sworn.  In  our  view  of  the  case  it 
is  unnecessary  to  determine  this  question. 

It  is  alsa  contended  that  the  court  erred  in  sustaining 
the  demurrer  to  the  petition  and  in  dismissing  the  action, 
and  this  assignment  of  error  is  the  vital  question  presented 
for  our  consideration.  If  the  petition  stated  a  cause  of  ac- 
tion before  the  motion  to  strike  was  sustained,  it  was  error 
to  sustain  said  motion.  On  the  other  hand,  if  the  petition 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
then  the  ruling  on  the  motion  was  error  without  prejudice. 
We  will  therefore  examine  the  petition  as  it  was  filed,  and 
determine  whether  or  not  it  stated  a  cause  of  action.  It 
will  be  observed  that  the  gravamen  of  the  plaintiffs^  peti- 
tion \vas  the  act  of  the  alleged  illegal  or  false  imprison- 
ment on  the  part  of  the  defendant  Edson.  It  may  be 
stated  at  the  outset  that,  in  order  to  state  a  cause  of  action 
in  such  a  case,  the  petition  must  allege  facts,  not  the  con- 
clusions of  the  pleader,  from  which  it  clearly  appears  that 
the  officer  acted  without  jurisdiction,  or  that  the  evidence 
sought  to  be  elicited  from  the  witness  was  of  such  a  char- 
acter as  would  justify  him  in  refusing  to  testify.  It  is  a 
familiar  rule  that  a  judicial  officer,  whether  of  a  court  of 
limited  or  general  jurisdiction,  is  not  liable  in  a  civil  ac- 
tion for  acts  performed  in  his  judicial  capacity,  if  he  has 
acquired  and  does  not  exceed  the  jurisdiction  conferred  on 
him  by  law.  He  is  not  liable  for  a  mere  error  of  judgment 
while  acting  within  his  jurisdiction,  but  he  is  not  protected 
if  he  assumes  to  act  beyond  the  scope  of  his  authority. 
Atwood  V.  AtwateVy  43  Neb.  147. 

Section  373  of  the  code  expressly  confers  jurisdiction 
upon  probate  judges  to  take  depositions.  By  law%  the  de- 
fendant had  the  same  power  and  jurisdiction  in  that  be- 
half that  is  conferred  by  the  statute  on  a  notary  public.  He 
therefore  had  jurisdiction  of  the  subject  matter,  to  wit,  the 
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taking  of  the  plaintiffs'  depositions.  As  such  officer  he 
had  the  power,  when  the  proper  notice  was  product^i  and 
delivered  to  him,  showing  dne  and  legal  service  thereof 
requiring  the  plaintiffs  to  appear  before  him  and  give  their 
evidence  in  the  form  of  a  deposition,  to  issue  his  subpcena 
demanding  their  attendance  at  the  time  and  place  si^ecified 
in  said  notice.  This  the  petition  alleges  was  regularly 
done.  It  is  stated  therein  that  when  the  plaintiffs  ap- 
peared before  the  defendant  as  such  officer,  they  refused  to 
be  sworn  or  testify.  The  excuse  given  for  such  refusal  wa^ 
that  they  were  husband  and  wife,  and  as  such  could  not  be 
compelled  to  be  witnesses  one  against  the  other.  It  was 
further  claimed  that  the  facts  authorizing  the  taking  of 
their  depositions  did  not  exist.  It  appears  from  the  peti-- 
tion  that  the  action  in  Which  they  were  required  to  testify 
was  one  against  themselves  and  a  codefendant  of  the  name 
of  Adelbert  I.  Walker,  as  administrator  of  the  estate  of  one 
Allen  T.  Ayers,  deceased.  It  is  not  alleged  that  the  evi- 
dence sought  to  be  elicited  from  them  and  preserved  in  the 
form  of  depositions  was  not  against  their  codefendant,  or 
was  evidence  sought  to  be  elicited  from  one  of  the  plain- 
tiffs against  the  other.  The  proper  and  orderly  thing  for 
them  to  have  done  was  to  have  taken  the  oath  as  witnesses 
and  if,  by  the  questions  propounde<l,  it  appeared  that  the 
answers  would  constitute  evidence  by  the  one  against  the 
other,  to  have  then  made  the  proper  objections  which,  un- 
doubtedly, would  have  been  sustained.  The  plaintiffs  had 
been  duly  served  with  a  summons  in  the  case  in  which  it 
was  sought  to  take  their  evidence;  notice  of  the  time  and 
place  for  taking  their  depositions  had  b(»en  regularly  served 
and  return(*d  to  the  officer  before  whom  they  were  to  be 
taken,  and  the  plaintiffs  as  the  witnesses  named  in  such 
notice  were  regularly  before  him  at  the  appointed  time  and 
place.  In  short,  all  the  steps  essential  to  confer  jurisdic- 
tion on  the  defendant  as  such  officer  to  take  their  deposi- 
tions had  been  duly  taken.  Plaintiffs'  contention  that 
such  jurisdiction  was  ousted  by  a  showing  that  none  of  the 
grounds  enumerated  in  section  372  of  the  code  for  using 
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the  depositions  on  the  trial  of  the  case  existed  at  the  time 
it  was  sought  to  take  them,  is  untenable.  That  section  is 
not  a  limitation  on  the  right  to  take  depositions,  but  on 
the  right  to  use  them  on  the  trial  of  the  case;  that  it  is 
not  essential  that  the  reasons  which  permit  their  use  at 
the  trial  should  exist  when  they  are  taken,  is  obvious  from 
the  fact  that  one  of  such  reasons  is,  that  the  witness  is 
dead.  As  bearing  on  this  point  see  Wehrs  v.  State,  132 
Ind.  157,  31  N.  E.  779;  In  re  Aheles,  12  Kan.  451.  That 
the  witnesses  were  parties  to  the  action  in  which  the  deposi- 
tions were  sought  to  be  taken  does  not  strengthen  the 
plaintiffs'  case,  but  rather  weakens  it,  "when  it  is  remem- 
bered that  taking  the  depositions  of  a  party  is  the  only 
substitute  we  have  for  a  bill  of  discovery  under  our  prac- 
tice. Besides,  so  far  as  giving  testimony  is  concerned,  par- 
ties to  the  action  are  on  precisely  the  same  footing  as  other 
witnesses.  Neither  was  the  jurisdiction  of  the  oflftcer 
ousted  by  showing  that  the  witnesses  were  husband  and 
wife,  and  that  the  depositions  were  for  use  in  an  action  to 
which  they  were  both  parties.  It  is  true,  generally  speak- 
ing, that  the  husband  can  not  be  a  witness  against  the  wife, 
nor  the  wife  against  the  husband,  but  each  may  be  called 
as  a  witness  for  or  against  himself  or  herself ;  and  it  may 
have  been  the  intention  of  the  party  taking  the  depositions 
to  use  such  evidence  against  the  party  giving  it  alone. 
No  presumption  arises  from  the  facts  presented  by  the 
petition  that  it  was  the  intention  of  the  party  seeking  to 
take  the  depositions  to  use  the  evidence  of  either  of  the 
witnesses  against  the  other.  The  oflficer  having  jurisdiction 
of  the  subject  matter  and  of  the  parties,  had  full  authority 
to  commit  the  plaintiffs  for  their  refusal  to  be  sworn  and 
give  testimony.  Dogge  v.  State,  21  Neb.  272 ;  In  re  Aheles, 
supra. 

It  follows  that  the  petition  did  not  state  facts  sufladent 
to  constitute  a  cause  of  action,  and  the  demurrer  thereto 
was  properly  sustained.  This  view  of  the  case  renders  it 
unnecessary  for  us  to  pass  on  the  ruling  of  the  trial  court 
on  the  motion  to  strike. 
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For  the  foregoing  reasons,  the  judgment  of  the  district 
Courtis 

Affibmbd. 


George  W.  Mauree  v.  State  of  Nebraska,  ex  eel.  Gage 

County. 

Filed  Febbuabt  4,  1904.     No.  13,326. 

Mandamus:  Public  Officeb:  Retentioit  of  Monets.  When  one,  whose 
term  .as  a  public  officer  has  expired,  has  made  full,  complete  and 
truthful  report  of  the  public  moneys  which  came  into  his  hands 
.  during  his  incumbency,  and  of  the  disposition  which  he  has 
made  of  them,  but  retains  some  of  them  under  a  claim  of  right, 
alleged  to  be  unlawful,  mandamus  is  not  a  proper  action  by 
which  to  litigate  the  claim. 

Error  to  the  district  court  for  Gage  county:  Charles 
B.  Letton,  Judge.    Reversed  and  dismissed. 

R.  W.  Sdbiriy  Origgs^  Rinaker  &  Bihb  and  Hazktt  & 
Jack,  for  plaintiff  in  error. 

JT.  E.  Sackettj  H.  E.  Spafford  and  A.  H.  Bahcock,  contra. 

Ames,  C. 

Thio  is  a  proceeding  in  error  to  reverse  the  judgment  of 
the  district  court  granting  a  peremptory  writ  of  man- 
damus. The  nature  of  the  litigation  is  sufficiently  dis- 
closed by  a  stipulation  contained  in  the  record  and  which 
sets  forth  all  the  facts  considered  on  the  hearing  as  fol- 
lows: 

"It  is  hereby  stipulated  that  for  the  purposes  of  the  trial 
in  this  case,  that  in  conjunction  with  the  facts  stated  in 
the  alternative  writ  and  answer,  the  following  facts  are 
true: 

"1st.  The  respondent  reserves  the  right  to  object  to 
any  evidence  on  the  ground  that  the  writ  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  or  to  grant 
the  relief  prayed  for  therein. 
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"2d.  It  is  stipulated  that  the  respondent  received  as 
fees  of  the  county  treasurer's  office  of  Gage  county,  Ne- 
braska, for  the  two  years  of  1898  and  1899,  the  total  sum 
of  f  7,736.92 ;  and  out  of  this  amount  he  retained  the  sum 
of  f6,000  as  his  personal  salary,  and  the  balance  of 
f  1,736.92  he  credited  to  the  general  fund  of  the  county, 
and  out  of  the  general  fund  of  the  county  he  paid  the  help 
of  the  ofllce  during  said  two  years  the  sum  of  $3,125.68, 
and  that  said  amount  was  actually  paid  said  help,  and 
that  said  help  was  necessary  for  the  running  of  said  office, 
and  that  said  office  was  run  in  an  economical  manner. 
That  said  salary  of  $6,000  and  said  sum  of  $3,125.68  paid 
help,  exceeded  the  fees  and  commissions  of  the  said  office 
of  county  treasurer  for  said  two  years  and  term  the  sum 
of  $1,388.76. 

"3d.  It  is  stipulated  that  the  respondent  as  such  treas- 
urer made  quarterly  statements  to  the  county  clerk  of 
said  county  in  acc6rdance  with  the  statute,  and  that  twice 
a  year  in  accordance  with  law  he  filed  a  semiannual  set- 
tlement statement  with  said  county  clerk  showing,  among 
other  things,  the  amounts  paid,  time,  and  the  manner  in 
which  the  clerks  and  assistants  were  paid,  and  that  the 
county  board  of  said  county  approved  the  acts,  doings, 
reports  and  statements  of  said  respondent  and  made  the 
same  a  matter  of  record  in  their  public  meeting  as  a 
board,  by  adopting  a  report  in  substantially  the  following 
form: 

"  *That  said  George  W.  Maurer,  county  treasurer,  has 
reported  all  collections  made,  also  canceled  all  vouchers 
on  hand  for  disbursements  made;  he  has  satisfactorily 
accounted  for  all  moneys  due  to  balance  accounts,  either 
by  cash  on  hand,  or  balances  due  in  the  various  banks  of 
deposit.^ " 

Stipulation  of  Facts  as  to  Second  Term  of  1900  and  1901. 

"1st.  It  is  stipulated  that  tlie  respondent  received  as 

fees  and  commissions  of  the  county  treasurer's  office  of 

Gage  county,  Nebraska,  for  the  two  years  of  1900  and  1901, 
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the  total  sum  of  $8,426.04 ;  and  out  of  this  amount  he  re- 
tained the  sum  of  |6,000  as  his  personal  salary,  and  the 
balance  of  12^426.04  he  credited  to  the  general  fund  of  the 
county,  and  that  out  of  the  general  fund  of  the  county  he 
paid  the  help  of  the  office,  during  said  two  years,  the  sum 
of  14,362.64,  and  that  said  amount  was  actually  paid  said 
help  as  authorized  by  the  county  board  of  said  county, 
and  that  said  help  was  necessary  for  the  running  of  said 
office,  and  that  said  office  was  run  in  an  economical  man- 
ner. That  said  salary  of  f  6,000  and  said  sum  of  f  4,362.64 
paid  said  help,  exceeded  the  fees  and  commissions  of  said 
office  of  county  treasurer  for  said  two  years  and  term  by 
the  sum  of  f  1,936.60. 

"2d.  It  is  stipulated  that  the  respondent  as  such  treas- 
urer made  quart(.*rly  statements  to  the  county  clerk  of 
said  county  in  accordance  with  the  statute,  and  that  twice 
a  year  in  accordance  with  law  he  filed  his  semiannual 
statements  including  vouchers,  showing  receipts  and  dis- 
bursements of  his  office,  and  conditions  of  his  office,  and 
how  his  salary,  and  how,  and  the  amount  and  manner  in 
which  the  clerks  and  assistants  of  his  office  were  paid, 
with  the  county  clerk  of  said  county,  and  that  he  had  a 
semiannual  settlement  with  the  county  board  of  said 
county  for  the  year  of  1900,  and  that  his  accounts,  state- 
ments and  reports  were  adopted  and  approved,  and  made 
a  matter  of  record  by  said  board  in  open  session  in  sub- 
stantially the  following  language  at  the  first  and  second 
semiannual  settlements : 

"  *That  said  George  W.  Maurer,  county  treasurer,  after 
carefully  checking  up  his  office  and  reports,  receipts  and 
disbursements  together  with  the  funds  on  hand,  and  in 
the  different  county  depositories,  find  the  same  correct, 
and  compares  with  the  semiannual  report  of  said  George 
W.  Maurer.' 

"3d.  It  is  further  stipulated  that  the  county  board  did 
not  adopt  the  semiannual  statements  of  the  respondent 
filed  for  the  year  of  1901,  which  last  semiannual  statement 
was  similar  to  the  ones  filed  in  the  year  1900. 
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"4th.  It  is  stipulated  that  as  a  part  of  the  said  sum  of 
|l^d36.60,  paid  out  to  clerks  and  assistants  in  said  office 
in  excess  of  fees  and  commissions  for  the  years  1900  and 
1901  of  the  second  term,  |657.56  were  retained  by  said 
treasurer  in  the  year  1901,  and  paid  to  said  clerks  and 
assistants. 

"5th.  It  is  further  stipulated  that  on  March  5,  1902, 
J.  B.  Plasters,  the  county  clerk  of  Gage  county,  Nebraska, 
in  conformity  with  instructions  from  the  county  board, 
made  a  demand  on  the  respondent  for  the  sum  of  |3,325.36, 
and  on  March  7,  1902,  said  respondent  delivered  to  the 
relator  the  following  communication  in  reply  to  said 
demand: 

'^  ^To  the  County  Board  of  Gage  County,  Nebraska,  and  to 
J.  R.  Plasters,  County  Clerk. 

"'Gentlemen:  Your  communication  of  the  5th  of 
March,  1902,  demanding  of  me  the  sum  of  f3,325.36  of 
moneys  retained  by  me  for  service  rendered  by  help  in  my 
office  for  the  years  1898,  1899,  1900  and  1901  is  received. 
In  answer  I  will  say  there  seems  to  be  a  difference  of 
opinion  between  the  board  and  myself  as  to  the  law  in 
relation  to  the  payment  of  help  in  the  office  of  county 
treasurer  which  the  county  board  has  found  necessary 
for  the  running  of  the  office,  and  as  there  has  been  no 
more  naoney  retained  by  me  than  has  actually  been  paid  to 
the  help  in  my  office,  and  as  I  believe  under  the  law  I  am 
entitled  to  retain,  I  must  in  justice  to  myself  decline  to 
comply  with  the  request  and  demand  of  the  board,  as  my 
reports  and  allowances  have  all  been  adopted  save  the  last 
one  of  1901.  I  will  say,  however,  that  I  am  prepared  to 
meet  any  legal  demand  in  this  matter  that  it  is  found  I 
may  further  owe. 

"  'Very  truly  yours,  Q.  W.  Maurer.' 


f  }7 


It  distinctly  appears  f^om  the  foregoing  recitals  that 
the  respondent  during  his  incumbency  of  office  made  full, 
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complete  and  truthful  report  of  all  the  public  moneys 
which  came  into  his  hands^  and  of  the  disposition  that 
he  m€tde  of  them.  The  only  ofllcial  delinquency  with 
which  he  is  charged  is  the  unlawful  retention  of  certain 
of  such  moneys  after  the  expiration  of  his  term  of  office. 
Is  mandamus  a  proper  remedy  for  their  recovery?  Sec- 
tion 646  of  the  code  enacts  that  "This  writ  may  not  be 
issued  in  any  case  where  there  is  a  plain  and  adequate 
remedy  in  the  ordinary  course  of  the  law."  Is  not  this 
such  a  case?  This  court  has  held  in  several  cases  that  a 
writ  of  mandamus  may  be  issued  after  the  expiration  of 
the  term  of  a  public  officer,  to  compel  him  to  make  report 
of  the  public  moneys  coming  into  his  hands  during  his  in- 
cumbency and,  incidentally,  to  pay  into  the  treasury  sums 
so  ascertained  to  be  unlawfully  retained  by  him.  State  v. 
Shearer,  29  Neb.  477;  State  v.  Boyd,  49  Neb.  303;  State 
V.  Russell,  51  Neb.  774. 

In  a  case  where  such  a  report  has  not  been  made  and 
is  requisite  for  the  ascertainment  of  the  amount  of  moneys, 
if  any,  in  the  hands  of  the  alleged  delinquent,  there  may 
be  no  f'adequate  remedy  in  the  ordinary  course  of  the  law," 
but  in  a  case  in  which  such  an  uncertainty  does  not  exist, 
and  in  which  the  amount  of  the  money  in  the  officer's 
hands^  and  the  nature  of  the  claim  of  right  made  by  him 
to  its  retention,  are  distinctly  and  well  known,  we  are 
unable  to  see  why  an  ordinary  suit  at  law  is  not  a  plain 
and  adequate  remedy.  The  above  statute  must  be  sup- 
posed to  mean  something,  and  we  presume  that  among  the 
objects  of  its  enactment  were  to  preserve  to  defendants 
their  constitutional  right  to  a  trial  by  jury  in  the  ordinary 
course  of  the  common  law,  and  to  protect  them  from  arbi- 
trary arrests  and  penalties  such  as  are  the  processes 
solely  made  use  of  to  enforce  obedience  to  peremptory 
writs  of  mandamus.  The  legislature  has  taken  extreme 
pains  to  remove  from  our  law  and  procedure  the  last  ves- 
tiges of  imprisonment  for  debt,  and  we  think  the  court 
can  not  restore  that  remedy  in  direct  violation  of  the  stat- 
ute mentioned. 
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It  is  pecommended  that  the  judgment  of  the  district 
court  be  reversed  and  the  action  dismissed. 

Hastings  and  Oldham,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  action  dismissed. 

Reversed. 


Charles  H.  Falsken  v.  Falls  City. State  Bank. 

Filed  Februabt  4»  1904.    No.  13,307. 

Principal  and  Agent:  Instbuctions.  An  a^^ent  who,  in  good  faith 
and  without  negligence,  acts  upon  his  own  understanding  of 
faulty  or  ambiguous  Instructions,  is  not  liable  In  damages  to  his 
principal,  although  his  Interpretation  of  them  may  be  erroneous. 

Error  to  the  district  court  for  Richardson  county: 
Charles  B.  Letton,  Judge.    Affirmed. 

Francis  Martin,  Edward  Falloon  and  0.  Gillespie,  for 
plaintiff  in  error. 

Reavis  &  Reavis,  contra. 

Ames,  C. 

Farrinp^on  and  Towle  were  loan  brokers  doing  business 
at  Falls  City  in  this  state.  The  plaintiff  Falsken  obtained 
through  them  a  loan  of  |3,500  upon  his  note  and  mortgage 
upon  a  tract  of  land  lying  in  that  vicinity.  Afterwards  he 
loaned  to  Farrington  $2,500  upon  the  note  of  the  latter 
secured  by  collaterals.  Falsken  lived  at  Kansas  City.  On 
the  29th  day  of  July,  1899,  he  transmitted  through  the 
mails  to  the  defendant,  the  Falls  City  State  Rank,  the 
Farrington  note  and  collaterals  accompanied  by  the  follow- 
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ing  letter,  as  a  copy  of  it  appears  incorporated  into  the  bill 
of  exceptions : 

"Kansas  City,  Mo.,  July  29, 1899.  914  E.  17  St. 
^^Falls  City  State  Bank, — Dear  Sirs:  Inclosed  please 
find  note  for  |2,540  against  F.  E.  Farrington  for  collec- 
tion and  collateral  bonds;  Note  of  |2,500  in  favor  of  F.  E. 
Farrington  and  two  Int.  notes  or  coupons  of  |15  each 
attached  to  bond.  You  will  give  to  F.  E.  Farrington  as 
soon  as  my  note  is  settled  |2,000,  Two  thousand,  to  be  paid 
Aug.  1-99  on  my  |3,500  loan  and  |75  to  be  paid  on  same 
Int.  note  also  due  Aug.  1-99,  dated  2-7-95  due  in  five  years. 
Send  me  receipt  for  f2,000  and  Int.  note  from  the  said 
|3,500  note  and  mortgage  holder  against  me.  Said  loan 
was  made  through  Farrington  &  Towle  and  the  balance 
f 465  less  your  collection  fee  send  me  check. 

"Yours  truly,  C.  H.  Fai^ken.'* 

On  August  1,  1899,  Farrington  satisfied  his  obligation 
with  the  bank  and  obtained  a  surrender  of  it  and  of  his 
collaterals.  On  the  same  day,  and  as  a  part  of  the  same 
transaction,  the  bank  gave  him  two  drafts  on  a  New  York 
bank  for  |2,000  and  |105  respectively,  and  remitted  to 
Falsken  at  Kansas  City  by  draft  |462.60,  the  aggregate 
of  the  three  sums  being  the  amount  of  the  Farrington  note. 
At  or  about  the  same  time  Farrington's  receipt  for  the 
two  thousand  dollars,  represented  by  the  draft  for  that 
amount,  was  also  sent  to  Falsken,  but  by  whom  is  not 
certain  and  we  think  is  immaterial.  Farrington,  who  was 
or  soon  became  insolvent,  appropriated  the  New  York 
drafts  to  his  own  use  and  failed  to  discharge  to  any  extent 
the  obligation  of  Falsken.  Falsken  is  shown  to  have  ad- 
mitted in  the  following  October  that  the  receipt  had  come 
to  his  hands,  and  he  testified  that  he  learned  in  the  follow- 
ing February  that  Farrington  had  not  applied  the  money 
to  the  payment  of  the  plaintiff's  debt.  He  thereupon  began 
a  series  of  attempts  by  solicitations  and  threats,  direct 
and  indirect,  to  obtain  restitution  from  Farrington,  which 
were  continued  through  the  summer  of  1900,  but  were 
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unayailmg.  He  seems  not  to  have  expressed  any  dissatis- 
faction with  the  conduct  of  the  bank  until  these  efforts  had 
proved  futile,  although,  in  the  meantime,  he  conversed 
more  than  once  concerning  the  transaction  with  the  offi- 
cers of  that  institution. 

Sometime  in  the  fall  of  1900,  the  transcript  does  not  dis- 
close the  date,  but  apparently  in  October  or  November, 
Falsken  begun  this  action,  alleging  a  breach  of  the  con- 
tract of  collection  as  expressed  by  the  letter  of  transmis- 
sion of  July  29,  1899,  above  copied,  and  praying  judgment 
for  |2,000  as  moneys  collected  thereunder  and  not  paid 
over  or  accounted  for.  The  petition  contains  no  allega- 
tion of  fraud  or  of  negligence.  The  answer,  after  admit- 
ting the  contract  and  the  collection  of  the  money,  contains 
what  amounts  to  a  plea  of  payment  to  the  satisfaction  and 
with  the  acquiescence,  ratification  and  approval  of  the 
plaintiff.  The  reply  is,  in  substance,  a  general  denial  of 
new  matter.  There  were  a  verdict  and  judgment  for  the 
defendant,  which  this  proceeding  is  prosecuted  to  reverse. 

It  will  thus  be  seen  that  the  sole  question  in  the  case  is 
whether  the  defendant,  acting  in  good  faith,  is  justified  by 
having  paid  out  the  money  in  the  manner  in  which  it  did. 
The  plaintiff  contends  that  it  is  not,  because,  although 
the  letter  instructed  the  bank  to  pay  the  sum  in  contro- 
versy to  Farrington  as  soon  as  it  should  be  collected  from 
him,  it  also  directed  it  to  send  to  Falsken  a  receipt  for  the 
money  from  the  holder  of  the  note  and  mortgage  of  the 
latter.  But  the  two  directions  are  not  necessarily  incon- 
sistent, the  holder  was  a  nonresident,  and  it  is  not  shown 
that  the  defendant  or  its  officials  knew  either  his  name 
or  whereabouts.  The  letter  calls  attention  to  the  faet  that 
the  debt  was  contracted  through  Farrington  and  Towle, 
and  expressly  directs  the  payment  of  the  money,  not  to  the 
holder,  but  to  Farrington,  who  thus  appeared  to  be  en- 
trusted with  the  duty  of  seeing  it  applied  to  the  desired 
use.  It  was  "to  be  given  to  Farrington  *  *  *  to  be 
paid  on  my  loan.^^  The  bank  was  certainly  not  charged 
with  the  duty  of  payment  either  singly  or  jointly  with  Far- 
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rington,  and  if  it  was  intended  to  be  obligated  to  see  to  it 
that  Farrington  properly  discharged  his  trust,  that  intent 
was  not  expressed,  but  must  be  inferred  solely  from  the 
direction  to  the  defendant  to  transmit  a  receipt  from  the 
holder  to  the  plaintiff.  The  letter  would  have  been  liter- 
ally complied  with,  if  Farrington  had  paid  the  money  to 
the  holder,  and  obtained  his  receipt  for  it  and  delivered  it 
to  the  bank  for  transmission.  Under  all  the  circumstances, 
we  do  not  think  that  it  was  unreasonable  to  suppose 
that  such  was  its  intent,  and;  if  so,  the  bank  can  not,  of 
course,  be  held  for  the  consequences  of  Farrington's  de- 
fault. The  most  that  can  be  said,  in  behalf  of  the  plaintiff, 
is  that  the  letter  was  obscure  and  ambiguous  with  respect 
to  a  matter  that  afterwards  turned  out  to  be  of  vital  im- 
portance. That  it  was  so  was  due  to  the  plaintiff's  own 
fault  or  negligence,  and  he  can  not,  with  justice,  be  per- 
mitted to  visit  its  consequences  upon  one  who  can  not  be 
accused  of  fraud  or  neglect,  but,  at  the  most,  of  an  honest 
mistake.  We  do  not  think  it  is  requisite  to  invoke  the 
doctrine  of  ratification,  but  the  conduct  of  the  plaintiff  for 
a  year  or  more  after  he  became  fully  acquainted  with  all 
the  facts,  tends  very^  strongly  to  prove  that  he  had  the 
same  understanding  of  his  letter  as  did  the  defendant. 
It  is  surprising,  if  he  supposed  that  his  instructions  had 
been  violated  to  his  damage  in  so  large  a  sum,  that  he  did 
not  sooner  demand  reparation  from  the  bank,  especially^ 
when  he  encountered  diflBculty  in  obtaining  restitution 
from  Farrington.  At  all  events,  we  think  that  the  de- 
fendant is  entitled  to  the  protection  of  the  rule  that  an 
agent  who,  in  good  faith  and  without  negligence,  acts  upon 
his  own  understanding  of  faulty  or  ambiguous  instruc- 
tions is  not  liable  to  his  principal  in  damages,  although 
his  interpretation  of  them  may  be  erroneous.  Minnesota 
Linseed  Oil  Co.  v.  Montague  &  Smith,  65  la.  67,  21  N.  W. 
184;  Pickett  v.  Pearsons,  17  Vt.  470;  Vianna  v.  Barclay,  3 
Cow.  (N.  Y.)  281. 

Such  being  the  case,  the  verdict  is  the  only  one  that 
would  have  had  support  by  the  evidence,  and  the  considw- 
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ation  of  alleged  errors  in  the  progress  of  the  trial  is  not 
required. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  aflBmied. 

Hastings  and  Oldham,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affirmed. 


Elvira  M.  Aldrich  et  al.^  appellees,  v.  Maranda  J. 
Steen  et  al.,  appellants.* 

Filed  Pebbuabt  4,  1904.     No.  13,172. 

1.  Evidence:    Deeds:     Marriaoi::     Validity.      Evidence    held    not    to 

show  such  total  want  of  understanding,  or  such  mania,  affecting 
the  traiisactlons  in  question,  as  to  avoid  the  deeds  and  marriage 
of  Seth  F.  Winch  for  Insanity,  in  the  absence  of  fraud  or  undue 
influence. 

2.  :     :     Undue   Influence.     Evidence    held   sufficient   to 

avoid,  for  undue  influence,  the  deeds  concerning  all  his  property, 
of  the  value  of  many  thousand  dollars,  made  by  a  frail  old  man, 
who  had  shown  symptoms  of  dementia,  to  his  housekeeper,  with- 
out consideration. 

3.  Statute  of  Limitations.    Where  tlie  undue  Influence  Is  alleged  and 

shown  to  have  continued  to  the  grantor's  death,  7  years  later, 
only  interrupted  by  his  violent  insanity  toward  the  last,  and 
the  control  of  both  person  and  property  of  the  grantor  lasted 
to  the  end,  the  statute  of  limitations  against  an  action  to  set 
aside  the  deeds  will  not  commence  to  run  until  his  death  as 
against  his  heirs. 

4.  Karriage:    Mental  Capacity.     Mental  weakness  or  even  unsound- 

ness, not  proceeding  to  the  extent  of  inability  to  contract  in 
ordinary  affairs,  will  not  alone  avoid  a  marriage. 

5.  Divorce:    Decree:     Colt>ateral   Attack.     A   decree   of  divorce   ob- 

tained without  collusion  by  a  defendant  on  a  cross-bill  in  a  suit 
begun  in  a  county  where  neither  party  resided,  but  by  a  resident 
of  the  state,  whose  motion  to  dismiss  the  crossbill  for  want  of 

♦  Rehearing  allowed.    See  opinion,  p.  57,  post. 
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jurisdiction  was  denied,  and  who  contested  its  allowance  at  the 
trial  but  took  no  appeal,  is  not  open  to  collateral  attack  by  his 
heirs  in  claiming  his  property. 

Appeal  from  the  district  court  for  Douglas  county: 
Chaelbs  T.  Dickinson,  Judge.  Decree  modified. 

W.  A.  Saunders^  W.  F.  Wappich  and  Smyth  d  Smith. 
for  appellants. 

Thomas  &  Nolan,  contra. 

Hastings,  C. 

This  is  an  appeal  from  Douglas  county.  April  21,  1902, 
plaintiffs,  two  of  whom  were  daughters  and  the  third  a 
granddaughter  of  Seth  F.  Winch,  commenced  suit,  alleg- 
ing their  relationship ;  that  he  died  February  11,  1899,  at 
the  hospital  for  insane  at  Council  Bluffs,  at  the  age  of  77 
years;  that  plaintiffs  are  his  sole  heirs;  that  the  defend- 
ant Maranda  J.  Steen  claims  to  have  been  Winch's  wife  at 
the  time  of  his  death,  and  has  since  married  John  J.  Steen, 
who  is  joined  as  defendant,  for  that  reason ;  that  the  other 
defendants  claim  to  have  acquired  an  interest  in  the  land 
involved  through  Maranda  J.  Steen;  alleged  that  Winch 
died  seized  of  the  real  estate  described,  situated  in  Douglas 
county,  and  also  of  lots  in  the  city  of  Chicago,  and  also  of 
certain  lands  in  Minnesota  and  of  lots  in  Council  Bluffs, 
Iowa;  that  on  April  22,  1892,  Winch  conveyed  to  Mrs. 
Steen,  then  known  as  Maranda  J.  Mitchell,  by  warranty 
deed  all  of  the  real  estate,  except  some  lots  in  Council 
Bluffs  and  one  lot  in  Chicago;  that  on  April  25,  Mrs. 
Mitch(»ll  reconveyed  to  him  by  warranty  deed  the  same 
property,  and  on  May  10,  1892,  Winch  by  warranty  deed 
again  conveyed  to  her  the  real  estate  in  Douglas  county, 
subsequently  caused  to  be  conveyed  to  her  the  property  in 
Chicago  and  in  Council  Bluffs,  and  in  1893,  through  one 
Foster,  conveyed  to  Mrs.  Steen  the  lands  in  Minnesota. 
That  in  1900  Mrs.  Stetm  conveyed  a  portion  of  the.  prop- 
erty to  Alfred  J.  Norman,  and  in  1901  another  portion  to 
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George  F.  Morton,  who  on  the  same  day  conveyed  to  the 
defendant  Gates,  and  afterwards,  in  the  same  year,  she 
conveyed  another  portion  of  the  property  to  George  F. 
Morton,  who  conveyed  it  to  the  defendant,  Mae  L.  Rice; 
that  in  1902  Mrs.  Steen  and  her  husband  conveyed  to  Mae 
L.  Rice  another  portion  of  the  property.  It  is  alleged  that 
each  of  the  grantees  in  these  conveyances  took  them  with 
fall  knowledge  of  plaintiffs'  rights;  it  is  alleged  that  no 
title  was  conveyed  by  thesa  several  deeds,  because  the 
grantees  knew  of  the  insanity  of  Seth  F.  Winch  and  of  his 
incapacity  to  convey,  and,  consequently,  of  the  invalidity 
of  Mrs.  Steen's  title.  It  is  also  alleged  that  by  a  sheriff's 
deed  of  December  20,  1894,  the  east  one-fourth  of  lot  16, 
in  Hawes'  addition  to  the  city  of  Omaha,  was  conveyed  to 
Mrs.  Winch  for  a  consideration  paid  from  the  money  of 
Seth  F.  Winch,  procured  from  him  when  he  was  insane 
and  acting  under  the  undue  influence  of  Mrs.  Steen.  It 
is  alleged  that  in  May,  1888,  Maranda  J.  Mitchell  took  up 
her  abode  in  Winch's  house,  first  as  a  lodger  and  presently 
as  a  housekeeper,  and  remained  with  him  until  his  death  in 
1899^  in  a  state  of  illicit  cohabitation  and  adultery ;  that 
she  was  40  years  of  age  when  she  came  and  Winch  66; 
that  they  lived  together  as  man  and  wife,  and  were  so 
reputed;  that  she  was  strong  mentally  and  physically  and 
a  woman  of  prepossessing  appearance;  that  Winch  was 
feeble,  and  of  feeble  and  unsound  mind;  that  she  acquired, 
and  always  retained,  a  great  influence  over  him;  that  he 
was  the  owner  of  property  to  the  value  of  about  $100,000 
in  1888,  almost  all  of  which  was  from  time  to  time  trans- 
ferred to  her;  that,  during  all  of  the  time  of  their  connec- 
tion, Winch  continued  in  poor  health  and  his  mental  pow- 
ers weak;  that  he  remained  in  this  condition  until  in  1896 
a  complaint  was  filed  at  the  instance  of  Mrs.  Steen,  charg- 
ing him  with  insanity,  and  in  1898  another,  on  which  the 
board  found  he  was  insane,  and  he  w-as  removed  to  St. 
Bernard's  hospital  in  Council  Bluffs,  where  he  died, 
wholly  insane;  that  when  the  conveyances  to  Mrs.  Steen 
were  made,  he  was  incapable  of  understanding  the  nature 
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of  the  act  and  of  making  of  deeds;  that  he  yras  then  men- 
tally incapable  of  remembering  the  proper  objects  of  his 
affection ;  that  he  was  non  compos  mentis,  did  not  under- 
stand the  effect  of  his  action  and  did  not  have  mental  ca- 
pacity to  transact  ordinary  business;  that  the  deeds  were 
induced  by  undue  influence  of  Mrs.  Steen;  that,  while 
they  were  living  together  in  the  state  of  adultery,  she  pro- 
cured, besides  these  conveyances  of  real  estate,  mortgages, 
notes,  moneys  and  securities  without  any  consideration; 
that  Mrs.  Steen  then  had  no  income  or  property,  and  had 
worked  at  the  trade  of  dressmaking;  that  she  was  assisted 
in  procuring  these  conveyances  by  the  family  physician, 
Dr.  Von  Lackum ;  that,  at  the  time  of  the  first  conveyance 
of  real  estate,  April  25,  1892,  there  was  pending  and  on 
trial,  in  the  Cass  county  district  court,  a  divorce  suit, 
originally  instituted  by  Winch,  but  in  which  his  wife  had 
filed  a  cross-bill  and  was  asking  alimony ;  and  Mrs.  Steen 
and  Dr.  Von  Lackum  procured  the  conveyance,  by  repre- 
senting that  it  was  necessary  to  prevent  the  wife  from 
obtaining  the  property  as  alimony;  that  she  fraudulently 
represented  that  the  wife  and  the  lawyers  in  the  case  would 
take  the  property  from  him,  and  he  would  have  nothing 
left,  unless  it  was  conveyc^i  to  Mrs.  Steen;  that,  before 
the  making  of  the  conveyances  to  Mrs.  Steen,  he  had  de- 
clared his  intention  to  leave  his  property  to  his  children, 
that,  after  the  making  of  the  deeds,  he  declared  the  prop- 
(»rty  was  his  as  much  as  it  had  ever  been;  that  he  was,  and 
Mrs.  Steen  knew  he  was,  easily  influenced  and  deceived, 
and  that  Mrs.  Stec^n  procurtnl  these  conveyances  with  full 
knowledge  of  hia  lack  of  mental  capacity,  and  designing 
to  defraud  plaint iflfs;  that  on  May  16,  1892,  she  procured 
him  to  obtain  a  lic(*nse  and  enter  into  the  marriage  relation 
with  her;  that  the  decree  of  divorce  was  rendered  April 
30,  1892,  and  the  pretended  marriage  was  therefore  big- 
amous and  void,  and  Winch,  at  that  time,  totally  incap- 
able of  entering  into  a  marriage  contract;  that  the  divorce 
action  was  filed  by  Winch  in  Cass  county,  Nebraska, 
against  his  wife,  who  resided  in  Providence,  Bhode  Island; 
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that  neither  party  to  the  action  had  any  residence  or  cit- 
izenship in  Cass  county,  and  the  court  acquired  no  juris- 
diction over  the  person  of  either  of  said  parties  or  the 
matter  of  said  action;  that  the  decree  of  divorce  of  April 
30,  1892,  in  Cass  county,  was  wholly  void,  and  the  parties 
never  lawfully  divorced,  and  the  marriage  to  Mrs.  Steen 
bigamous;  that  since  January  1,  1897,"  Mrs.  Steen  had 
reiteived  all  the  rents  and  profits  of  the  premises  described 
in  the  petition,  to  the  amount  of  $10,000. 

Plaintiffs  ajsk  that  the  deeds  be  canceled  and  adjudged 
void;  that  title  to  the  land  be  quieted  in  them,  as  h(»irs 
of  Winch,  and  possession  delivered;  that  the  decree  of 
divorce  in  Cass  county  be  declared  void,  and  the  pretended 
marriage  of  Winch  and  Mrs.  Steen  set  aside,  and  the  de- 
fendants each  enjoined  from  making  any  disposition  of, 
or  interfering  with,  the  real  estate,  and  that  the  defend- 
ants be  required  to  account  for  the  rents  and  profits  since 
January  1,  1897. 

Maranda  and  John  J.  Steen  answered,  admitting 
Winches  death  on  February  11,  1899;  admitting  the  mar- 
riage of  May  16,  1892,  and  that  the  parties  lived  together 
as  husband  and  wife  until  Winch's  death,  and  admitting 
the  marriage  to  Steen;  denied  that  Winch  died  seized  of 
any  of  the  property,  and  denied  that  in  1888  he  owned 
property  of  the  value  of  about  $100,000 ;  admit  the  making 
of  the  deeds  of  May  10,  1892,  to  the  Omaha  property,  but 
deny  the  conveyance  of  the  property  in  Chicago  and  in 
Council  Bluffs;  admit  the  conveyance  by  Foster  and  wife 
to  Mrs.  Steen  of  the  land  in  Pine  county,  Minnesota,  and 
of  lot  9,  block  4,  Hoppers  Bonanza,  an  addition  to  the 
city  of  South  Omaha,  and  admit  the  sheriff's  deed  as  al- 
leged to  Mrs.  Steen  of  the  last  described  property ;  admit 
its  conveyance  to  Norman,  and  say  that  she  owned  lot  22, 
block  12,  in  Brown's  Park  addition,  since  September  14, 
1889,  when  she  bought  it  from  Winch  for  |500;  that  the 
deed  of  April  22, 1892,  was  never  delivered  to  her,  and  the 
deed  back  of  April  25, 1892,  was  made  to  reconvey  the  legal 
title  to  Winch,  and,  by  mistake,  included  lot  22,  in  block 
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12,  Ih'own's  Park,  which  was  never  intended  to  be  con- 
veyed. The  conveyance  to  Morton,  and  by  Morton  to  Gates, 
is  admitted;  the  conveyance  to  Mae  L.  Rice  is  also  ad- 
niitted;  the  defendants  say  that  the  deed  of  May  10,  1892, 
by  Winch  to  Mrs.  Mitchell  was  in  payment  of  f  1,250,  and 
as  consideration  for  an  agreement  between  the  parties  of 
May  9,  1892,  and  the  further  agi'eement  of  May  10,  that 
Winch  was  to  transfcT  his  property  to  Mrs.  Mitchell  and 
she  was  to  marry  him;  that  the  written  ajn'^«^<^nt  was 
that  she  should  take  care  of  him  during  the  remainder  of 
his  life,  if  she  should  outlive  him,  and  attend  to  his  burial, 
he  to  deed  her  such  property  as  he  wished  her  to  have,  in 
consideration  of  her  services;  that  she  had  resided  upon 
two  of  the  lots  in  Omaha  ever  since  her  marriage  with 
Winch,  and  was  the  owner  and  in  absolute  possession  of 
the  unconveyed  portions  of  the  real  estate  described  in 
Douglas  county,  Nebraska,  in  Council  Bluflfs,  in  Chicago 
and  in  Minnesota;  that  Winch  was  of  sound  mind  and 
uK^mory,  and  in  good  bodily  health,  until  1896;  that  no 
undue  influence  was  used  to  induce  his  making  the  deeds 
and  delivery  of  property ;  admit  her  taking  employment  as 
Winch's  housekeeper  in  1888,  and  acting  as  such  until 
the  marriage  with  him  on  May  16,  1892,  and  deny  any 
adulterous  cohabitation;  they  deny  the  procuring  of  any 
complaint  of  insanity  aga4nst  Winch,  and  deny  any  re- 
quest to  reconvey  the  property;  admit  that  Winch  him- 
self commenced  the  action  in  Cass  county  for  divorce  from 
his  wife,  and  say  that  she  appeared,  and  on  her  cross-bill 
a  decree  of  divorce  and  alimony  in  the  sum  of  :fl5,000 
which  w'as  fully  paid  by  Winch,  was  procured. 

The  answer  further  alleges  conspiracy  of  Norman  and 
the  plaintilfs  to  institute  this  action  and  deprive  her  of 
her  property.  The  answer  also  complains  of  misjoinder 
of  the  claims  of  insanity  and  of  undue  influence  by  the 
plaintiffs,  and  pleads  that  the  alle^d  cause  of  action  did 
not  accrue  within  four  years  before  the  commencement  of 
the  suit  and  that  it  is  barred  by  the  statute  of  limitations. 
They  ask  a  dismissal  of  the  case. 
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Gates  and  wife  answered,  claiming  a  conveyance  of  lot 
19,  Winches  subdivision,  an  addition  to  the  city  of  South 
Omaha,  from  Geo.  F.  Morton,  August  17,  1901 ;  that  Mor- 
ton bought  the  property  of  Mrs.  Steen  for  $1,500,  and  con- 
veyed it  to  Gates  for  the  same  amount ;  that  the  latter  had 
no  knowledge  or  information  of  any  insanity  or  incapacity 
on  Winches  part,  and  say  that  he  was  of  sound  mind 
on  May  10,  1892,  when  he  deeded  the  property  to  Mrs. 
Jlitchell;  these  defendants  also  set  up  misjoinder,  and 
also  allege  that  plaintiffs'  cause  of  action  did  not  accrue 
within  four  years  and  was  barred. 

A  similar  answer  was  filed  by  Mrs.  Rice  and  husband 
as  to  the  property  conveyed  to  them  by  Morton.  Replies 
were  filed,  consisting  of  general  and  special  denials. 

Trial  was  had  January  15,  1903,  and  decree  entered  for 
the  plaintiffs.  The  court  found  generally  for  the  plain- 
tiffs. Found  that  Winch  died  in  1899,  and  that  plaintiffs 
are  his  sole  heirs,  and  that  the  mother  and  grandmother, 
Sarah  Winch,  was  Seth  F.  Winch's  wife,  and  died  in  June, 
1898;  that  Winch  in  1891  filed  his  petition  in  Cass  county 
district  court  for  a  divorce  from  her;  that  she  filed  an 
answer  and  cross-petition  for  divorce ;  that  April  30,  1892, 
she  was  granted  a  divorce  upon  her  cross-petition ;  that  it 
appears  from  the  pleadings  and  record  in  this  case  that 
neither  party  ever  resided  or  had  any  citizenship  in  Cass 
county,  and  that  the  district  court  of  that  county  there- 
fore had  no  jurisdiction,  and  the  decree  of  divorce  was 
wholly  void;  that  Winch  owned  the  real  estate  described, 
on  May  10,  1892,  and  that  he  conveyed  it  to  Mrs.  Steen; 
that  on  June  1, 1893,  he  owned  the  property  in  Pine  county, 
Minnesota,  and  conveyed  it  to  Foster  and  wife,  and  they 
quitclaimed  to  Mrs.  Steen,  all  without  consideration, 
Foster  acting  merely  for  the  purpose  of  conveying  title  to 
Mrs.  Steen;  that  August  24,  1894,  Winch  procured  a  con- 
veyance to  be  made  to  Mrs.  Steen  of  a  lot  in  Chicago, 
on  which  he  had  previously  held  a  mortgage,  and  had  this 
done  without  any  consideration  moving  from  Airs.  Steen; 
that  in  the  same  year,  1894,  Winch  procured  a  mortgage 
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to  be  foreclosed  and  the  sheriff's  deed  to  be  made,  convey- 
ing to  Mrs.  Steen,  without  consideration,  lot  16,  in  Hawes' 
addition  to  the  city  of  Omaha;  that  Winch  died  seized  of 
lot  22  in  block  12,  Brown's  Park,  and  that  the  same  de- 
scended to  the  plaintiffs  at  his  death,  and  that  Mrs.  Steen 
had  no  interest  in  it ;  that  on  May  9,  1892,  and  thereafter 
till  his  death,  Winch  was  insane;  and  that  all  pt  the  con- 
veyances made  by  or  under  his  direction  to  Mrs.  Steen 
conveyed  no  title  and  were  void,  and  should  be  delivered 
up  and  canceled  of  record;  that  Winch  and  Mrs.  Steen 
went  through  the  ceremony  of  marriage  May  16,  1892,  but 
that  he  was  then  insane  and  incompetent  to  enter  into  any 
marriage  contract;  that  Sarah  Winch  was  then  his  wife, 
and  the  Cass  county  court  was  without  jurisdiction,  and 
its  judgment  void;  and  that  the  attempted  marriage  was 
wholly  void,  and  that  no  marriage  between  the  parties 
was  ever  effected  or  consummated,  by  conduct  or  other- 
wise; and  that  Mrs.  Steen  acquired  no  interest,  dower  or 
title  to  Winch's  estate  because  of  such  marriage.  The 
court  further  finds  that  Mrs.  Steen's  alleged  interest  had 
been  conveyed  to  Norman,  Morton,  Gates  and  Rice  as  al- 
leged, but  that  each  of  them  had  notice  of  Winch's  insanity 
at  the  time  he  conveyed  the  property  to  Mrs.  Steen,  and 
that  all  their  deeds  were  void  and  should  be  delivered  np 
and  canceled.  The  court  finds  that  the  conveyances  of  lot 
9,  block  4,  Hoppe's  Bonanza,  to  Mrs.  Steen,  through 
Foster  and  wife,  were  void  and  should  be  canceled  as  a 
cloud  over  plaintiffs'  title  to  that  property.  The  court 
finds  that  the  rents  and  profits  of  the  premises  from  April 
18, 1898,  to  the  date  of  the  decree  were  f  9,314.03;  that  Mrs. 
Steen  had  made  improvements  upon  the  property  since 
April,  1899,  to  the  amount  of  |7,783.34;  that  she  paid 
taxes  amounting  to  $1,530.69 ;  that  the  improvements  and 
taxes  were  paid  out  of  the  rents,  and  that  she  was  entitled 
to  offset  them ;  that  Mrs.  Rice  had  made  valuable  improve- 
ments to  the  amount  of  $1 69.11 ;  that  Gates'  improvements 
to  the  value  of  |11.84  should  be  paid  for  by  plaintiffs; 
that  all  of  the  defendants  should  be  perpetually  enjoined 


Vol.  71]  JANUARY  TERM,  1904.  41 


Aldrich  V.  Steen. 


from  conveying,  incumbering  or  interfering  wi,th  the  real 
estate,  and  that  the  title  of  plaintiffs  should  be  quieted  as 
against  the  defendants;  and  defendant  Maranda  J.  Steen 
should  forthwith  convey  to  plaintiffs  the  real  estate  in 
Pine  county,  Minnesota,  and  in  Cook  county,  Illinois, 
and  turn  over  to  plaintiffs  the  possession  thereof.  A  de- 
cree was  entered  in  pursuance  to  these  findings.  The  par- 
ties, however,  do  not  bring  error,  but  liave  entered  an 
appeal  in  this  court. 

Appellees  say  that  the  issues  are:  (1)  Was  Winch  in- 
sane when  he  executed  all  of  the  deeds  to  Mrs.  Mitchell, 
and  when  he  attempted  to  marry  her,  and  were  the  deeds 
and  marriage  void  on  that  account?  (2)  Were  the  con- 
veyances without  consideration,  and  procured  by  Mrs.  Mit- 
chell by  undue  influence  exercised  through  illicit  sexual 
intercourse?  (3)  Was  the  divorce  at  Plattsmouth  void 
for  want  of  jurisdiction  over  the  subject  matter,  and  lack 
of  consent  on  the  part  of  the  state;  and  was  the  marriage 
of  Winch  and  Mrs.  Mitchell  con!^e<iuently  void,  he  being 
admittedly  insane  at  the  time  his  first  wife  died  in  1898? 
Practically  the  question  is,  was  Winch  insane  on  and 
after  May  10,  1892,  till  the  time  of  his  death,  as  the  trial 
court  found?  If  not,  were  the  deeds  to  Mrs.  Mitchell 
procured  by  undue  influences?  Is  the  statute  of  limita- 
tions a  bar  against  plaintiffs'  recovery  of  this  real  estate 
on  that-ground?    Is  the  decree  of  divorce  in  Cass  county  a 

nullity?  ^  „     . 

If,  as  the  trial  court  found,  Winch  waa  wholly  insane 
in  1892  when  he  made  these  deeds  and  contracted  this 
second  marriage,  and  remained  so  until  his  death,  then  the 
setting  aside  of  all  his  transactions  was  right  and  should 
be  affirmed.  None  of  the  grantees  were  ignorant  of  the 
actual  conditions.  If,  on  the  other  hand,  he  waS  simply 
weak  and  under  undue  influence  as  a  frail  old  man,  past 
three  score  and  ten,  the  questions  as  to  the  statute  of 
limitations  and  as  to  the  jurisdiction  of  the  Cass  county 
district  court  to  grant  the  divorce  become  important. 

The  testimony  consists  of  nearly  1,400  pages  of  stenog- 
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rapher's  notes,  takou  inovstly  from  the  lips  of  67  witnesses. 
It  is  conceded  that  there  is  evidence  tending  to  support 
the  trial  court^s  finding  of  insanity.  Counsel  frankly  say 
that  if  this  rec*ord  is  to  be  exaniincKl  only  to  see  if  it  con- 
tains evidence  which,  taken  by  itself  and  uncontradicted, 
would  warrant  the  conclusion  reached,  then  there  is  no 
use  of  going  further  and  the  decree  should  be  affirmecl. 
They  also  confidently  assert  that  an  examination  of  it  all 
will  show^  that  the  weight  of  evidence  is  against  the  learned 
court's  sweeping  finding  of  insanity;  and  they  claim  that 
the  Cass  county  district  court  was  not  without  jurisdic- 
tion to  grant  the  divorce;  and  that  any  claim  of  mere 
undue  influence  in  the  procurvMuent  of  these  deeds  is 
barred  by  the  statute  of  limitations. 

A  somewhat  careful  examination  of  the  testimony  has 
been  made.  It  shows  that  Winch  was  born  in  1S22,  was 
married  in  1847  in  Providence,  Rhode  Island,  living  there 
with  his  wife  until  1856,  when  he  went  to  Chicago;  his 
history  from  that  time  is  not  traced  until  his  arrival  in 
Logan,  Iowa,  in  1871;  after  1856  he  seems  to  have  gone 
hom(»,  only  occasionally,  to  Khode  Island,  where  his 
family  consisted  of  the  wife,  three  daughters  and  an 
epileptic  son.  In  1871  he  located  at  Logan,  Iowa.  He  was 
at  that  time  possesscKi  of  considerable  money;  he  seems 
to  have  engaged  in  the  business  of  loaning  money,  in  the 
name  chiefly  of  his  wife  and  of  a  sister  in  Chicago,  from 
both  of  whom  he  held  powers  of  attorney  which  were 
placed  on  record;  his  method  schmus  to  have  been  to  take 
secured  notes  for  the  full  amount  of  the  loan  and  legal 
interest,  and  to  exact  from  the  l)orrower  as  much  addi- 
tional in  the  way  of  bonus  as  he  could  obtain,  calling  it  a 
"chip"  or  "commission."  In  the  collection  of  these  loans 
he  would  frequently  acquire  the  property  on  w^hich  they 
were  secured;  h(^  seems  to  have  jjrospered *steadily  in  the 
loan  business  until  the  year  1885,  but  to  have  been  from 
the  first  inception  of  it  a  man  of  ecctentric  habits  and  ex- 
citable temper;  his  actions,  as  related,  amply  justify  the 
description  of  him  in  these  terms  by  his  brother-in-law, 
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quartermaster  general  Denis,  of  Rhode  Island.  In  1884  a 
judgment  for  |5,000  was  recovered  against  him  for  assault 
by  a  young  woman,  who  claimed  he  had  enticed  her  to  his 
rooms  by  a  promise  of  the  gift  of  a  sewing  machine;  she 
had  been  employed  in  a  family  where  he  boarded  for  some 
years,  and  was  just  married.  He  seems  to  have  had  in- 
creasing troubles  in  his  business  at  Logan,  and  to  have 
been  acquiring,  in  the  meantime,  some  Omaha  real  estate; 
and*  in  1887,  without  entirely  closing  out  his  property  in 
Harrison  county,  Iowa,  he  removed  to  Omaha,  where  he 
had  erected  an  apartment  house,  in  which  he  had  rooms; 
in  1888  a  woman,  calling  herself  Mrs.  Mitchell,  a  dress- 
maker, took  lodging  in  the  house,  in  rooms  adjoining  his ; 
another  lodger  at  the  time,  Mrs.  Bowman,  testifies  that 
she  had  been  preparing  Mr.  Winch's  meals,  but  that,  al- 
most immedately  after  the  arrival  of  the  new  lodger,  the 
latter  began  to  prepare  his  meals,  and  very  shortly  there- 
after a  door  was  cut  between  this  new  lodger's  room  and 
his,  and  that  the  rooms  were  occupied  by  them  in  common. 
The  defendant,  however,  says  that  she  was  merely  a 
lodger,  and  continued  her  work  as  a  dressmaker,  froiji  the 
time  of  her  entering  the  building  in  June,  1888,  until 
November,  1888,  when  she  took  employment  as  Winch's 
houseke<?per  at  |20  a  month,  with  board,  lodging  and 
necessary  clothing.  She  says  that  she  continued  in  that 
capacity  and  position,  without  any  improper  relations, 
until  May  16,  1892,  when  she  and  Winch  were  married  in 
Council  Bluffs,  Iowa.  The  first  wife's  decree  of  divorce 
was  rendered  at  Plattsmouth,  on  April  30  of  the  same 
year.  One  witness,  however,  testifies  positively  to  spend- 
ing a  night  in  their  rooms  in  1891,  and  that  Winch  and 
the  woman  occupied  the  same  bed,  in  the  room  next  to  the 
one  where  he  slept. 

Dr.  Tilden,  introduced  by  the  plaintiffs  to  testify  as  an 
expert,  heard  the  testimony  introduced  by  the  plaintiffs; 
he  also,  in  the  year  1896,  and  again  in  1898,  as  a  member 
of  the  Douglas  county  insanity  commission,  made  a  per- 
sonal examination  of  Mr.  Winch  and,  on  both  occasions. 
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found  him  insane,  suffering  from  senile,  dementia,  with 
delusions,  especially  sa  to  his  property.  He  was  asked 
whether,  taking  the  testimony  which  had  been  produced 
as  true,  Mr.  Winch  was  insane  prior  to  1896,  when  he  came 
under  Dr.  Tilden's  personal  observation.  The  opinion 
was  expressed  that  he  was  previously  insane.  The  doctor 
was  then  asked,  whether,  in  view  of  all  the  evidence,  he 
could  fix  the  time  when  Mr.  Winch  became  insane.  He 
replied  that  he  could  give  an  opinion  on  that  point,  and 
was  asked  to  do  so.  To  this  latter  question  no  objection 
was  made.  The  doctor  then  proceeded  to  recite  some  of 
the  facts  and  testimony  which  led  him  to  conclude  that  the 
disease  began  as  far  back  as  1884,  and  that  its  first  dis- 
tinct manifestation  was  the  assault  on  the  young  woman 
in  Mr.  Winch's  rooms,  at  Logan,  in  that  year,  and  finally 
gave  it  as  his  conclusion  from  the  evidence  that  Mr.  Winch 
was  not  capable  of  making  the  deeds,  or  entering  into  the 
marriage  contract,  in  May,  1892,  under  which  Maranda 
J.  Steen  claims  the  real  estate  involved  in  this  action. 
Most  of  this  evidence  is  without  objection.  Much  of  it 
seems  obnoxious  to  the  objection  that  the  question  was  put 
in  such  a  manner  as  to  cover  the  very  issue  to  be  sub- 
mitted to  the  court,  a  form  which  is  condemned  in  many 
well  considered  cases.  Dolz  v.  Morris,  10  Hun  (N.  T.), 
201;  Smith  v.  Hickcnhottom,  57  la.  733,.  11  N.  W.  664; 
Clark  V.  Detroit  Locomotive  Works,  82  Mich.  348;  Rogers, 
Expert  Testimony  (2d  ed.),  sec,  26. 

Dr.  Akin,  called  on  rebuttal,  was  asked  a  number  of 
questions  as  to  the  leading  writers  on  the  subject  of 
senile  dementia,  and  their  statements.  He  was  asked  as 
to  who  is  generally  recognized  in  that  community  as  the 
best  expert  on  mental  diseases,  and  permitted  to  answer, 
over  defendants*  objection,  that  it  was  Dr.  Tilden.  Doubt- 
less the  court  "is  at  liberty  to  examine  other  witnesses  to 
aid  it  to  determine  whether  he  (the  expert)  is  qualified  to 
draw  a  correct  conclusion  upon  the  question  relating  to 
the  science  or  trade  in  relation  to  which  he  is  to  be  ex- 
amined.*'   Rogers,  Expert  Testimony  (2d  ed.),  sec.  17.    In 
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the  present  instance,  however,  the  examination  was  not  for 
that  purpose,  as  the  evidence  by  Dr.  Tilden  had  already 
been  submitted.  The  purpose  seems  to  have  been  to  in- 
duce the  trial  court  to  give  additional  weight  to  Dr.Tilden's 
conclusion  as  to  Winch's  incapacity.  The  decision  seems 
to  have  followed  Dr.  Tilden's  opinions,  and  it  is  earnestly 
contended  that  they  are  not  well  founded ;  that  the  utmost 
which  the  evidence  shows  as  to  Winch's  condition,  up  to* 
the  time  of  the  making  of  these  deeds  to  Maranda  J. 
Mitchell  and  contracting  the  second  marriage  with  her,  is 
only  weakness  and  eccentricity,  and  nothing  which  will 
justify  the  finding  that  those  acts  are  totally  void. 

It  is  conceded  that  in  1896  Winch  was  violently  insane; 
that  he  never  recovered;  and  died,  demented,  in  St. 
Bernard's  Hospital  in  Council  IHuffs  in  1899;  that  when  he 
made  these  deeds  and  contracted  this  marriage  he  was  70 
years  old  and  feeble  in  health;  that  the  trial  court  was 
justified  in  finding  that  nothing  was  paid  for  the  deeds, 
and  in  finding  that  the  f  1,300,  which  defendant  Maranda 
J.  Steen  says  she  let  Winch  have  prior  to  that  time,  was 
wholly  mythical,  and  that  she  herself  had  admitted  as 
much  in  other  litigation.  Dr.  Tilden  bases  his  opinion 
that  the  disease  had  started  in  1884  on  the  statements  as 
to  the  assault  upon  Mrs.  Rogers,  together  with  some  irra- 
tional conduct  in  regard  to  the  removal  of  a  fence,  which 
Winch  discovered,  in  midwinter,  was  over  on  his  land 
a  few  feet.  He  ordered  it  immediately  removed  to  his  own 
serious  detriment,  by  exposing  his  haystacks,  as  well  as  to 
that  of  the  neighbor  who  was  compelled  to  remove  the  fence. 
The  testimony  of  the  district  attorney  of  Harrison  county, 
and  of  the  county  clerk,  to  his  lack  of  memory  and  ex- 
citability, and  the  testimony  to  the  same  eflFeet  by  the  wit- 
nesses Norman  and  Bolter,  indicated  a  very  great  loss  of 
memory,  and  the  progress  of  the  disease  through  1888, 
1889,  1890  and  1891.  In  these  latter  years,  there  was 
some  evidence  produced  of  his  quan'eling  with  the  school 
children;  witnesses  swearing  to  his  chasing  the  children 
with  a  shotgun,  with  a  club  and  with  a  horsewhip^.    The 
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doctor  cites  evidence  tending  to  show  that  in  a  number 
of  instances  he  collected  notes,  gave  receipts  against  them, 
then  forgot  the  transaction,  and  brought  suit  on  the  notes. 
Some  testimony  by  Judge  Sullivan  of  Plattsmouth,  who 
was  the  first  wife's  attorney  in  the  divorce  suit,  was  men- 
tioned, that  at  the  time  he  acted  quite  irrationally,  boasted 
of  his  dissolute  relations  with  numerous  women,  of  im- 
proper relations  with  his  first  wife  before  he  married  her, 
would  laugh  and  cry  without  cause  for  either.  These 
things,  all  combincMi,  in  the  opinion  of  Dr.Tilden,  indicated 
that  the  disease,  which  had  proceeded  to  complete  dementia 
in  1896,  had  already  become, well  mark(»d  in  1892,  when 
these  symptoms  were  observed.  Thc^se  symptoms  are  all 
gathered,  as  fully  as  counsel  seem  to  have  be<*n  able  to  do 
so,  in  question  5440,  on  page  816  of  the  testimony,  asked 
on  cross-examination  of  Dr.  S.  K.  Spalding.  The  latter  has 
31  years'  experience,  20  of  it  in  Omaha;  is  a  graduate 
of  the  Bellevue  Hospital  College  of  New  York  city;  had 
made  nervous  and  mental  diseases  a  specialty,  and  is  at 
present  United  States  pension  examiner  in  Omaha.  In 
the  years  1889,  1890  and  1891  he  was  a  member  of  the 
school  board.  He  had  known  Mr.  Winch  since  the  fall 
of  1889,  first,  as  a  member  of  the  school  board,  he  n^nteil 
a  room  from  him  for  school  purposes,  from  that  time  until 
July,  1890,  and  in  April,  1890,  a  new  contract  was  made, 
renting  the  same  room  and  another  for  the  following  year 
for  the  same  purpose;  this  business  the  doctor  personally 
transacted  with  Mr.  Winch.  While  the  rooms  were*  oc- 
cupied as  a  school  room,  the  doctor  was  frequently  there 
and  had  fretiuent  talks  with  Mr.  Winch.  The  rooms  had 
to  be  repaired  and  some  alterations  made,  w^Mch  Mr.  Winch 
did.  His  arrangements  were  well  considered  and  rational. 
In  the  spring  of  1890  he  began  to  treat  Mr.  Winch  for 
bronchial  trouble,  for  which  the  doctor  examined  him  and 
wrote  a  prescription;  that  he  treated  Mr.  Winch  for  this 
trouble,  occasionally,  until  some  time  in  the  year  1895, 
when  he  was  consulted  with  r(»gard  to  Mr.  Winch's  kidneys, 
and  found  him  suffering  from  excessive  uric  acid,  which 
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had  produccMi  lumbago  pains  in  his  back.  Dr.  Spalding 
observed  no  indications  of  mental  disease  or  unsoundness 
while  treating  him,  up  to  1895,  and  thinks  he  was  entirely 
sane  up  to  that  time.  On  cross-examination  this  question, 
was  asked  of  him: 

Q.  Supposing  a  man,  60  years  of  age,  goes  to  the  house 
of  a  neighbor  in  the  winter  time,  on  a  farm,  and  has  the 
line  fence  measured,  and  finds  that  the  fence  is  over  on  his 
land  at  one  end  about  a  foot,  and  at  the  other  end  about 
two  or  three  fods;  he  goes  to  the  neighbor's  house  in  the 
dead  of  winter,  when  the  ground  is  frozen  and  the  snow 
on  the  ground,  and  demands  the  immediate  removal  of  the* 
fence;  holds  one  hand  in  his  hip  pocket  and  threatens  with 
his  fist  with  the  other  hand,  and  does  this  over  the  pro- 
test of  the  tenant,  that  if  the  fence  is  removed  it  will  de- 
stroy his  ow^n  crops  as  w^ell  as  work  an  injury  to  the  neighs 
bor,  who  removes  the  fence;  but  in  spite  of  that  he  pro- 
ceeds and  requires  the  neighbor  to  remove  the  fence;  and, 
about  the  same  time,  he  finds  a  young  woman  on  the 
streets  of  the  town  where  he  lives,  who  has  just  recently 
been  married;  this  young  woman  had  lived  in  the  family 
where  he  had  lived,  for  a  number  of  years;  she  was  a 
virtuous,  good  woman;  he  asked  Jier  to  go  over  to  his 
oflSce :  said  to  her,  "Come  over,  I  want  to  give  you  a  sewing 
machine.  She  w^ent  into  the  oflSce;  he  locked  the  door  and 
she  said,  "Where  is  the  sewing  machine?"  His  room — the 
room  where  he  stayed,  his  bedroom,  instead  of  his  office. 
He  locked  the  door  upon  her.  Sh(^  said,  "Where  is  the 
sewnng  machine?  I  don't  see  any  in  the  room."  He  an- 
swered, "Get  down  on  that  bed  tlu^re,  and  I  will  show  you 
the  sewing  machine."  And  they  had  a  fight,  and  she 
screamed  for  help,  and  finally  was  able  to  make  her  escape. 
Four  years  after  that  event,  and  in  the  year  1888,  this 
same  man  went  from  his  house  at  7  or  8  o'clock  in  Uk^  morn- 
ing, at  half  past  7  or  8  o'clock  in  the  morning,  in  a  country 
town,  in  the  summer  time,  in  the  month  of  June,  when 
the  people  of  the  town  were  stirring  about,  in  a  public 
part  of  the  town,  in  sight  of  the  court  house ;  and  he  went 
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with  a  pair  of  slippers,  pair  of  drawers,  and  undershirt 
and  straw  hat,  and  nothing  else  on  his  person  whatever; 
led  one  horse  to  water  to  a  livery  stable  in  the  neighbor- 
hood; down  one  alley  and  out  another  alley;  took  that 
back,  and  led  another  horse  and  watered  it,  in  this  condi- 
tion ;  later,  in  the  same  summer,  and  not  long  after  that,  he 
goes  to  this  barn,  the  same  bam,  and  demands  the  team  of 
another  man  and  wants  to  drive  that  team ;  the  liveryman 
says,  ^TTou  can't  have  that  team'';  and,  in  spite  of  that, 
he  goes  and  gets  a  harness  and  says,  "Now  I  want  to  drive 
that  team."  And  the  man  still  says,  'TTou  can't  drive  that 
team,"  and  tells  him  to  go  away  and  leave  the  barn.  A 
few  years  later  than  that,  4  years  or  3  years  later  than 
that,  he  commenced  a  divorce  suit  against  the  wife  by 
whom  he  had  6  children,  in  a  county  other  than  the  county 
of  his,  residence;  and,  in  the  preliminary  motions  to  the 
divorce  trial,  he  engages  in  conversation  with  the  other 
lawyers,  on  the  other  side  of  the  case,  and  says  to  them, 
and  refers  to  his  wife  as  a  damned  old  bitch,  and  laughs, 
and,  in  the  next  sentence,  he  refers  to  his  children  and 
cries ;  and  later  on  in  the  trial  of  the  case,  he  testifies  upon 
some  matters  in  the  case  in  an  apparently  rational  man- 
ner; he  a  little  later  than  this  becomes  embroiled — ^before 
this,  in  the  years  1890,  1891  and  1892,  he  becomes  em- 
broiled in  quarrels  with  school  children  of  the  neighbor- 
hood ;  he  runs  certain  of  the  children  with  a  shotgun ;  he 
runs  others  with  a  buggy  whip;  others  with  a  club;  he 
drives  through  the  streets  of  the  city  where  he  lives  with 
a  sulky  and  a  peaked  jockey  cap,  behind  a  horse  which  he 
supposes  is  fast,  although  as  a  matter  of  fact  it  is  not  a 
fast  horse ;  in  the  years  1891  and  1892,  at  different  times, 
he  called  at  the  office  of  the  clerk  in  the  village  first  men- 
tioned; he  speaks  to  the  clerk  of  the  court,  and  demands 
the  inspection  of  certain  records  and,  when  they  ask  what 
records  he  wants,  he  says  he  has  forgotten  what  records 
he  wants,  and  leaves  the  oflBce;  at  other  times  he  goes  to 
the  clerk's  oflBce,  and  asks  for  information  about  certain 
cases,  or  certain  records,  which  the  deputy  clerk  gives 
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him  and  explains  to  hiui  fully,  and  within  five  niiuut(*s 
he  comes  back,  and  asks  for  tlic  same  information,  saying 
he  has  forgotten;  at  thes(^  visits  he  talks  to  the  clerk,  and 
to  his  deputy  there,  s(»cretly  and  confidentially  about  mat- 
ters which  are  not  of  a  secret  character,  but  of  public 
nature  and  public  rc^cords;  and  takes  them  into  the  vault 
of  the  ch^rk's  office  in  order  to  talk  to  them,  at  times,  not 
always,  and  all  of  these  things  occur  prior  to  the  making 
of  a  deed,  which  he  made  on  the  10th  day  of  May,  1892; 
prior  to  this  time,  he  also  had  a  hous(»keeper  come  to  his 
house  in  the  year  1888;  she  stayed  with  him  until  the  year 
1892,  at  which  time,  aftcT  the  making  of  certain  deeds,  he 
entered  into  the  marriage  relation,  or  attempted  to  enter 
into  the  marriage  relation  with  h(*r;  prior  to  the  time  he 
was  married  to  her,  he  lived  with  her  in  the  same  rooms; 
at  times  they  occupied  the  same  bcnl ;  their  clothes  were  in 
the  same  wardrobe,  and  she  exercised  great  intluence  over 
him;  she  attended  the  divorce  trial  against  his  first  wife 
at  the  neighboring  city,  sat  at  the  counsel  table — attended 
him  when  he  went  to  the  lawyer's  office  concerning  his 
divorce;  took  an  active  interest  in  the  divorce  case  and 
in  all  proceedings  relative  to  it.  Putting  these  things  to- 
gether, and  that  he,  in  this  d(HMl  of  May  10,  decided  all  his 
property  in  the  county  where  he.  lived;  in  subsequent 
deeds,  he  deeded  all  th(»  property  he  had  to  this  woman, 
including  not  only  the  lands,  but  notes  and  mortgages  and 
all  s(H;-urities  of  every  character,  amounting  to  approxi- 
mately $40,000  wouth  of  property  and  lands,  and  this  with- 
out any  consideration,  unU^ss  it  was  a  few  hundn^d  dol- 
lars, or  less  than  f 2,000  at  most;  taking  these  circum- 
stance's into  consideration,  are  you  able  to  say  whether 
the  man  that  I  have  dc^scrilxnl  was  xsane  or  insane  at  the 
date,  1892,  when  he  nmde  that  detnl? 

A.  Whether  he  was  sane  or  insane? 

Q.  Yes^  sir.     I  will  add  to  that  question,  also,  that  he 

used  a  cathet<T  from  the  y(*ar  1888  on,  until  tli(^  time  he 

died.     I  will  add  these  other  elements,  if  you  will  ptTmit 

me,  that  in  1890  h-*  was  <l(»r]nr(»il  insnn"  1  v  t]i(»  insanity 
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comiuission  of  the  county  where  he  lived,  and  that  he 
died  in  the  asylum  in  1899? 

A.  A  part  of  his  acts  show  the  results  of  a  self-willed 
sane  man,  and  the  other  part  show  the  results  of  an  in- 
sane man.  Of  course  the  insanity  part  of  it,  when  he  was 
declared  insane  by  the  board,  he  was  evidently  insane,  but 
the  other  parts — 

Q.  I  am  asking  you  now  for  your  opinion  as  to  his 
sanity  or  insanity  in  the  year  1892? 

A.  I  would  say  he  was  sane. 

Some  complaint  is  made  of  the  unfairness  of  Dr.  Spal- 
ding, and  of  the  fact  that  senile  dementia  is  even  declared 
by  him  not  insanity  at  all.  There  seems,  however,  noth- 
ing to  indicate  that  he  was  unfair  in  describing  his  inter- 
course with  Mr.  Winch  during  the  years  from  1889  to 
1895,  and  a  numbiT  of  wituc^sses,  including  Dr.  Gibbs,  and 
Dr.  Bailey,  a  dentist,  B.  B.  Wood  of  the  ilerchants  Na- 
tional Bank  and  C.  S.  Rogers  formerly  of  the  same  insti- 
tution, where  Mr.  Winch  had  a  bank  account  from  1887 
to  some  time  in  1896,  George  P.  West,  ag(ait  of  the  North 
Western  R.  R.  Co.,  and  Mr.  Jamison  of  Hayden  Bros., 
where  Winch  had  an  account,  and  other  witn(\sses  includ- 
ing Mr.  Gates,  testify  that  there  was  nothing  in  Mr. 
Winch's  actions  or  uuuuu^r  during  the  years  from  1890 
to  1895  that  impress(Ml  them  as  indicating  mental  un- 
soundness. It  is  true  that  some  of  them,  like  the  chief 
defendant  herself,  weakened  their  statements  by  nmkiug 
their  testimony  apply  to  th(*  years  1S96  and  1899,  wh(m 
he  was  admitte<lly  hopel(»ssly  insane,  as  the  sister  of  Mrs. 
Steen  writes  to  the  witness  Norman  in  Sei)tember,  1896, 
a  "raven  maniac." 

The  evidence,  however,  tak(4i  as  a  whole,  indicates  that 
in  May,  1892,  Winch  had  become  a  weak  and  feeble  old 
man  entirely  under  the  influc^nce  of  Mrs.  Mitchell,  as  she 
then  called  herself.  II is  institution  of  the  action  for 
divorce  in  Cass  county,  and  his  subsecjuent  attempt  to  dis- 
miss it  whQu  the  first  wiU'  appeared  to  contest,  and  the 
prominence  of  Mrs. Mitchell  in  that  litigation,  and  the  deed- 
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ing  to  her  of  the  property  10  days  after  the  decree  was 
rendered,  while  Winch  was  alarmed  at  the  prospect  of  the 
lawyers  getting  it,  indicate  great  weakness  on  his  part, 
and  it  is  not  improbable  that  there  was  already,  as  Dr. 
Tilden  indicates,  some  mental  unsoundness,  enough,  it 
would  seem,  to  render  the  deeds  voidable  in  connection 
with  the  lack  of  consideration,  and  the  undue  influence 
exercised  by  Mrs.  Mitchell.  It  does  not  seem,  however, 
that  the  evidence  in  this  case  warrants  a  finding  that  there 
was,  at  that  time,  any  such  total  want  of  understanding 
or  special  delusion  causing  these  deeds,  as  would  render 
them  void,  in  the  absence  of  any  fraud  or  undue  influence. 
Mulloy  V.  IngallSj  4  Neb.  115;  Dewey  v.  Allgire,  37  Neb.  6. 
There  can  be  very  little  doubt  that  a  conveyance  by  Winch 
at  the  time  in  question,  fairly  made  to  one  who  paid  a  good 
consideration,  would  have  to  be  upheld.  There  are  no 
facts  in  this  record  on  which  such  a  deed  could  be  set 
aside.  The  action  of  the  trial  court  can  therefore  onjy  be 
upheld  on  the  ground  that,  in  addition  to  the  weakness  of 
mind,  there  was  fraud  or  undue  influence  in  the  causing 
of  the  transfers,  and  that  the  second  marriage  was  void  for 
some  other  reason  than  Winch's  insanity.  If  he  was  ca- 
pable of  contracting,  his  second  marriage  was  valid,  unless 
the  previous  one  stood  in  the  way.  Compiled  Statutes, 
sees.  1,  2,  chap.  52  (Annotated  Statutes,  5300,  5301). 

It  is  urged,  however,  that  unless  absolute  insanity  is 
found  to  exist  in  this  case,  the  action  was  barred  by 
section  12  of  the  code.  It  is  true  that  this  section  has 
been  held  to  bar,  after  4  years,  an  action  by  the  heirs  of  a 
former  owner  to  set  aside  a  deed  for  fraud  and  undue  in- 
fluence. Kohout  V.  ThomaSy  4  Neb.  (Unof.)  80.  And  an 
owner  claiming  fraud  in  the  sale  of  the  premises  by  an 
assignee  in  bankruptcy  has  been  held  subject  to  the  same 
bar.    Hughes  v.  Housel,  33  Neb.  703. 

In  Parker  v.  Kuhn,  21  Neb.  413,  433,  it  is  held  that  a 
bill  to  redeem  by  a  junior  incumbrancer  from  a  sale  had 
by  a  prior  lienholder  is  governcMl  by  section  1 6  of  the  code 
and  must  be  brought  within  4  yeai'S.     In  addition  to  the 
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above  holdings,  there  are  a  great  many  more  to  the  effect 
that  a  creditor's  bill,  claiming  no  interest  in  the  title  ex- 
cept through  the  fraud  in  the  conveyance,  must  be  filed 
within  four  years,  under  section  12. 

These  latter,  manifestly,  hgLve  nothing  to  do  with  section 
6,  which  provides  for  the  commencing  of  an  action  to  re- 
cover "title  and  possession''  of  land  within  10  years  after 
it  accrues.  It  is  hard  to  see  why  this  section  6  does  not 
apply  as  well  to  a  suit  in  equity  brought  by  an  heir  to  get 
title,  who  claims  the  deed  of  an  ancestor  is  void,  as  it  does 
to  an  action  in  ejectment  based  on  the  same  claim.  The 
holdings  of  this  court,  above  given,  seem  to  have  settled, 
however,  that  the  equitable  action  must  be  brought  within 
4  years. 

Even  this  does  not  relieve  the  defendants  in  this  case. 
The  petition  exprcissly  alleges,  and  the  facts  show,  that 
the  control  over  Winch  by  his  second  wife  continued 
steadily  until  his  violent  ,delusions  necessitated  physical 
restraint.  This  was  procured  by  her  and  lasted  to  the  end 
of  his  life.  The  procuring  and  holding  of  these  deeds  and 
of  this  property  by  such  means  was  therefore  a  continuing 
act,  which  closed  only  with  his  death  in  1899.  This  action 
was  begun  in  April,  1902,  by  his  heirs.  No  authorities 
have  been  cited  to  sustain  a  holding  that  a  weakness  and 
undue  influence  which  could  wrongfully  cause  the  deeds 
in  May,  1892,  and  which  only  increased  as  the  years  went 
on,  would  not  excuse  the  bringing  of  an  action  by  Winch 
while  it  lasted.  It  is  not  thought  that  any  can  be  found. 
The  fraud  must  be  deemed  to  have  continued  till  1899,  and 
the  action  therefore  to  be  in  time. 

It  rtMiiains  to  consider  what  is  the  effect  of  the  Platts- 
inouth  divorce  and  of  the  second  marriage.  The  provision 
of  section  1,  chapter  25,  Compiled  Statutes  (Annotated 
Statutes,  5324),  that  the  marriages  declared  void  by  sec- 
tion 3,  chapter  52  (Annotated  Statutes,  5302),  shall  be 
so  without  any  diH-ree  of  divorce,  would  impliedly  prevent 
all  otluTs  from  being  so.  Section  3  avoids  marriages  only 
between  a  white  person  and  a  negro  of  at  least  one-fourth 
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blood;  marriages  where  either  party  has  a  husband  or  a 
wife,  or  is  insane  or  an  idiot,  or  the  parties  are  too  nearly 
related.  Section  1,  chapter  52,  C'orapiled  Statutes  (An- 
notated Statutes,  5300),  makes  consent  the  essential  requi- 
site to  civil  contracts,  which  it  makes  marriages  to  be. 
Thus  this  state  seems  clearly  to  have  adopted  the  prevailing 
rule  that,  while  absolute  inability  to  contract,  insanity  or 
idiocy,  will  avoid  a  marriage,  mere  weakness  will  not,  un- 
less it  extend  so  far  as  to  produce  the  derangement  that 
avoids  all  contracts,  by  doing  away  with  the  power  to  con- 
sent. 1  Bishop,  Marriage  and  Divorce  (4th  ed.),  sec.  125. 
As  we  have  concluded  that  this  power  was  not  dc^stroyed  in 
Mr.  Winch  until  some  time  in  1895  or  1896,  it  follows  that 
the  marriage  of  May  16  was  valid  if  the  former  one  yas 
no  obstacle.  That  former  marriage  had  been  attempted 
to  be  dissolved  by  the  Plattsmouth  divorce.  It  is  urged 
that  section  45,  chapter  25,  Compiled  Statutes  (Annotated 
Statutes,  5369),  forbids  the  marriage  of  a  divorced  person  . 
within  6  months  after  the  rendition  of  the  decree.  The 
prohibition,  however,  extends  only  for  6  months  after  the 
decree.  In  the  present  case,  if  the  divorce  was  valid,  the 
continued  cohabitation  of  the  parties,  under  claim  6f  mar- 
riage, after  that  time  would  make  them  man  and  wife. 
Winch's  capacity  lasted  at  least  this  long.  Eaton  v.  Eaton, 
66  Neb.  676. 

The  only  remaining  question  is,  whether  or  not  the 
action  of  the  district  court  for  Cass  county  was  so  entirely 
without  jurisdiction  as  to  render  the  decree  void.  If  the 
divorce  decree  was  void,  there  was  no  marriage  with  Mrs. 
Mitchell.  By  the  time  the  first  wife  died,  June,  1898, 
Winch  had  become,  and  after  that  renuiined,  hopelessly 
demented  and  incapable  of  assenting  to  a  mai-riage.  This 
question  seems  to  have  been  carefully  considered  by  th(^ 
court  at  Plattsmouth  after  Mr.  Winch,  discouraged  by 
the  cross-bill,  sought  to  dismiss  his  action,  and  have  the 
cross-bill  dismissed  on  the  ground  that  the  Cass  county 
district  court  had  no  jurisdiction.  This  was  refused,  and 
no  appeal  taken.     Section  6,  chapter  25,  Compiled  Stat- 
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ntes  (Annotated  Statutes,  5328),  provides  that  a  divorce 
may  be  granted  in  the  county  where  the  parties,  or  either 
of  them,  reside,  on  a  petition  by  the  aggrieved  party.  In 
this  case  the  husband  had  applied  in  Cass  county,  though 
residing  in  Douglas,  and  had  procured  service  on  the  wife 
by  publication.  The  wife  then  exhibited  a  cross-petition. 
He  then  asked  to  dismiss.  The  district  court  held  that  he 
was  estopped  from  denying  his  residence  in  Cass  county, 
and  must  abide  by  the  forum  of  his  own  selection. 

Of  course,  the  sole  ground  on  which  the  motion  to  dis- 
miss the  cross-bill  could  be  sustained  would  have  been 
that  section  6,  above  quoted,  in  giving  jurisdiction  "where 
the  parties,  or  one  of  them,  reside,"  impliedly  forbade  it 
to  all  other  district  courts  of  the  state.  No  action  of  par- 
ties Or  of  the  court  itself  can  enlarge  the  tatter's  powers 
over  the  subject  matter.    The  law,  alone,  creates  a  tribunal. 

In  Burkland  v.  Johnson,  50  Neb,  858,  the  want  of  an 
acknowledgment  of  an  arbitration  agreement  was  held  to 
prevent  jurisdiction  to  render  judgment  on  it,  though  all 
the  parties  were  before  the  court.  In  Anderson  v.  Story, 
53  Neb.  259,  the  county  court  was  held  to  have  no  juris- 
diction to  examine  the  accounts  of  a  foreign  guardian,  and 
the  case  was  dismissed  here  for  that  reason,  after  having 
been  litigated  -by  the  parties  without  objection  in  the 
county  and  district  courts.  In  Johnson  v.  Bouton,  56 
Neb.  626,  it  is  decided  that  a  district  judge,  at  chambers, 
has  no  authority  to  dismiss  an  action  for  an  injunction, 
and  such  act  is  void,  though  the  parties  agree  that  he  may 
decide  it  there.  In  Armstrong  v.  Mayer,  60  Neb.  423,  the 
right  of  .the  district  court  to  entertain  an  appeal  in  forc- 
ible entry  and  detainer  cases  was  denied,  though  both 
parties  acquiesced  and  tried  the  case  there. 

In  the  present  case,  however,  it  is  clear  that  an  act  of  a 
party  could  confer  jurisdiction.  The  first  Mrs.  Winch 
could  have  taken  up  her  abode  in  Cass  county  at  any  time 
before  the  trial,  and  given  the  court  full  power  under  sec- 
tion 6  to  hear  the  case.  It  seems  probable  that  the  action 
of  plaintiff  in  filing  there  his  petition  and  affidavit  for 


Vol.  71]  JANUAEY  TERM,  1904.  55 


Aldrich  T.  Steen. 


publication,  had  estoppcnl  him  to  object  that  she  had  not 
done  so.  That,  in  itself,  was  an  implied  statement  that  he 
resided  in  Cass  county,  on  which  she  had  a  right  to  rely. 
Of  course,  if  he  was  estopped,  she,  and  any  one  claiming 
through  her,  must  be,  after  she  has  acted  on  that  estoppel. 
Section  11,  chapter  25,  Compiled  Statutes  (Annotated 
Statutes,  5334),  provides  that  divorce  cases  shall  be  con- 
ducted as  other  suits  in  equity.  Section  8  makes  residence 
in  the  state  essential.  It  seems  clear  that  the  effect  of  sec- 
tion 6,  above  cited,  is  not  to  limit  the  jurisdiction,  but  to 
provide  for  its  exercise  with  due  regard  to  parties'  con- 
venience. Of  course,  there  was  no  authority  of  law  for 
any  publication  of  notice  in  Cass  county.  In  the  absence 
of  any  appearance  by  defendant,  the  whole  proceedings 
would  have  been  of  no  effect  as  against  her.  But  she  did 
appear  and  got  the  decree,  and  it  does  not  seem  that  his 
heirs  can  collaterally  assail  it.  The  decisions  seem  to  hold 
that  appearance  by  a  defendant  in  divorce  cases  confers 
jurisdiction  of  the  person. 

In  In  re  Ellis'  Estate,  55  Minn.  40l,  23  L.  R.  A.  287,  the 
claim  of  some  heirs  that  their  father's  marriage  was  void 
because  his  first  wife  had  been  divorced  in  a  county  in  Wis- 
consin, where  neither  party  resided,  was  disallowed.  As 
here,  the  parties  had  appeared,  and  alimony  been  awarded 
and  paid.  The  court  say  that  bringing  the  action  in  a 
wrong  county  is  but  an  irregularity. 

Estoppel  on  a  party  plaintiff  to  claim  nonresidence,  as 
affecting  jurisdiction  in  a  divorce  proceeding,  is  distinctly 
held  in  Ellis  v.  White,  61  la.  644, 17  N.  W.  28.  In  Chiches- 
ter V.  Donegal,  1  Add.  Eccl.  Rep.  (Eng.)  13,  entering  ap- 
pearance in  London  is  held  an  estoppel  to  claim  want  of 
jurisdiction  because  of  actual  residence  in  Dublin.  Other 
cases  are  cited  in  a  note  to  In  re  Ellis'  Estate,  supra.  Of 
course,  as  held  in  People  v.  Datcell,  25  Mich.  247,  if  neither 
party  is  actually  domiciled  in  a  state,  no  jurisdiction  to  act 
ui>on  their  status  in  that  state's  courts  can  attach.  In  the 
present  case,  there  is  no  question  as  to  jurisdiction  in  the 
state.    That  being  so,  it  would  seem  that  under  the  pro- 
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Tision,  that  the  rules  of  equity  procedure  shall  apply  to 
divorce  proceedings,  the  ordinary  rules  of  estoppel  must 
apply. 

Is  it,  however,  necessary  that  it  be  held  that  the  action 
of  the  Cass  county  district  court  was  right,  in  order  to 
make  it  conclusive?  The  question  as  to  jurisdiction  here  is 
not  as  to  the  powers  of  the  court,  but  whether  those  powers 
were  brought  into  action  by  the  facts  of  residence  and  the 
situation  of  the  parties,  brought  about  by  their  own  acts. 
The  question  as  to  the  court's  jurisdiction  under  those 
facts  was  raised  and  decided.  That  decision  remains  en- 
tirely unmodified.  Was  not  the  court  authorized  and 
required  to  pass  upon  the  existence  of  these  facts  and  their 
effect,  and  is  not  its  adjudication  conclusive  until  reversed 
or  modified?  Phelps  v.  Mutual  Reserve  Fund  Life  Ass^n. 
112  Fed.  453,  50  C.  C.  A.  339;  Dowdy  v.  Wamble,  110  Mo. 
280;  City  of  Delphi  v.  Startzman,  104  Ind.  343;  State  v. 
Scott,  1  Bailey  (S.  Car.),  294;  Strohmier  v.  Stumph, 
Wils.  (Ind.)  304. 

We  are  satisfied  that  the  decree  of  divorce  is  valid  as 
against  this  collateral  attack. 

It  is  recommended  that  the  decree  of  the  district  court 
setting  aside  the  several  deeds  of  conveyance.be  affirmed, 
and  that  so  much  of  said  decree  as  disaffirms  the  marriage 
of  Seth  F.  Winch  and  Maranda  J.  Winch  be  reversed  and 
set  aside,  and  that  the  title  to  the  several  tracts  of  land 
therein  set  aside  be  decreed  to  be  in  said  plaintiffs,  sub- 
ject to  the  dower  right  in  said  Maranda  J.  Winch  and  her 
grantees,  if  she  has  conveyed  it. 

Ames  and  Oldham,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is  so  far  modified 
as  to  judge  and  affirm  the  validity  of  the  marriage  of  Seth 
F.  Winch  and  Maranda  J.  Winch,  now  Maranda  J.  Steen, 
as  alleged  in  the  answer  and  cross-petition  of  the  said 
Maranda  J.  Steen,  and  that  the  title  of  the  plaintiffs  in 
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the  lands  described  in  the  petition,  by  them  inherited  from 
their  father,  the  said  Seth  F.  Winch,  is  subject  to  the  right 
of  dower  of  the  said  Maranda  J.  Winch  and  her  grantees, 
and,  as  so  modified,  the  decree  of  the  district  court  is 
affirmed. 

Judgment  accordingly. 

The  following  opinion  on  rehearing  was  filed  June  30, 
1904.    Decree  of  district  court  affirmed: 

1.  Divorce:  JuwsDicnoN.  The  district  courts  of  this  state  have  no 
jurisdiction  of  the  subject  of  divorce  except  such  as  is  given 
them  by  the  statute  providing  for  divorce  and  alimony. 

2. :    :    Residence.    The  residence  of  one  of  the  parties  in 


the  county  in  which  the  action  is  brought  is  necessary  to  the 
iurisdlctlon  of  the  court. 

3.  Judgement:  Jurisdiction:  Collateral  Atttack.  When  the  record 
affirmatively  shows  the  nonexistence  of  some  fact  necessary  to 
the  jurisdiction  of  the  court  over  the  subject  matter  of  the 
action,  a  judgment  pronounced  therein  will  be  void  and  may  be 
collaterally  attacked. 

Sedgwick,  J. 

Argument  was  had  before  the  court  upon  the  motion  for 
rehearing  in  this  ea*se.  The  principal  question  discussed 
was  the  jurisdiction  of  the  district  court  for  Cass  county 
in  the  divorce  procecnlings  discussed  in  the  former  opinion. 
It  appears  that  in  those  proceedings  the  court  found  that 
neither  party  was  a  resident  of  the  county.  In  fact,  after 
Mr.  Winch  had  begun  that  action  for  a  divorce,  and  his 
wife  had  filed  her  cross-petition  asking  for  a  divorce  and 
alimony  against  him,  he  sought  to  dismiss  the  proceedings, 
and  for  that  purpose  challenged  the  jurisdiction  of  the 
court  upon  the  grounds  specifically  alleged  by  him,  that 
neither  party  was  a  resident  of  Cass  county.  •  This  was 
not  controverted  by  the  cross-petitioner,  but  it  was  urged 
that  Mr.  Winch,  by  bringing  the  action  in  that  county, 
was  estopped  to  deny  the  jurisdiction  of  that  court.  This 
theory  appears  to  have  been  adopted  by  the  court  and, 
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accordingly,  the  action  was  proceeded  with  upon  the  cross- 
petition,  and  a  divorce  decreed  in  her  favor. 

1.  In  Cis:€k  v.  Cizek,  69  Neb.  800,  the  second  proposition 
of  the  syllabus  is : 

"Jurisdiction  of  the  court  in  matters  relating  to  divorce 
and  alimony  is  given  by  the  statute,  and  every  power  ex- 
ercised by  the  court  with  reference  thereto  must  look  for 
its  source  in  the  statute,  or  it  does  not  exist." 

The  jurisdiction  of  the  district  court  to  decree  a  divorce 
is  given  by  section  6,  chapter  25,  Compiled  Statutes  (Anno- 
tated Statutes,  5328)  : 

"A  divorce  from  the  bonds  of  matrimony  may  be  de- 
creed by  the  district  court  of  the  county  w^here  the  par- 
ties, or  one  of  them,  reside,  on  the  application  by  the  peti- 
tion of  the  aggrieved  party  in  either  of  the  following 
cases." 

There  follows  a  statement  of  the  grounds  for  divorce. 

Section  8  places  further  restrictions  upon  the  party  ap- 
plying for  divorce: 

"No  divorce  shall  be  granted  unless  the  complainant 
shall  have  resided  in  this  state  for  six  months  immediately 
preceding  the  time  of  filing  the  complaint,  or  unless  the 
marriage  was  solemnized  in  this  state,  and  the  applicant 
shall  have  resided  therein  from  the  time  of  the  marriage  to 
the  time  of  filing  the  complaint." 

This  language  clearly  is  not  intended  to  enlarge  the 
jurisdiction  of  the  court.  We  think  the  reasonable  con- 
struction of  these  sections  is  that  the  district  court  has  no 
'jurisdiction  in  divorce  cases  unless  one  of  the  parties  is  a 
resident  of  the  county.  The  place  of  residence  of  the  par- 
ties, being  a  question  of  fact,  must  be  investigated  as  other 
questions  of  fact  are  investigated.  If  the  pleadings  had 
presented  that  issue,  and  the  record  showed  that  evidence 
had  been  taken  thereon  by  the  court,  the  question  whether 
a  judgment  rendered  therein  would  be  conclusive  upon  the 
parties  as  against  a  collateral  attack,  would  be  a  very 
different  question  from  the  one  presented  here. 

This  record  shows  conclusively  that  neither  party  re- 
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sided  in  Cass  county  when  the  cause  was  begun,  nor  when 
it  was  tried. 

In  questions  of  jurisdiction  over  the  person,  the  rule  is 
that,  when  the  record  shows  that  no  such  jurisdiction  ex- 
ists, the  judgment  rendered  against  such  party  is  void,  and 
its  validity  may  be  shown  in  any  action  in  which  it  may  be 
called  in  question.  Chicago,  B.  d  Q.  R.  Go.  v.  Hitchcock 
County,  60  Neb,  722;  Fogg  v.  Ellis,  61  Neb.  829.  The  same 
rule,  of  course,  is  applicable  to  questions  of  jurisdiction 
over  the  subject  matter.  We  conclude  that  the  divorce 
proceedings  in  Cass  county  were  void,  and  that  no  rights 
can  be  predicated  thereon. 

2.  Upon  the  question  of  the  insanity  of  Mr.  Winch  at  the 
time  of  the  execution  of  the  instruments  attacked  in  these 
proceedings,  and  also  upon  the  question  whether  those  in- 
struments were  procured  from  him  by  undue  influence,  we 
are  satisfied  with  the  reasoning  of  the  commissioner  upon 
the  former  hearing,  and  also  with  the  commissioner's  dis- 
cussion of  the  application  of  the  statute  of  limitations  to 
these  .proceedings.  The  claims  of  the  defendants  William 
H.  Oates  and  Henry  Bice  are,  in  their  brief,  predicated  en- 
tirely upon  the  validity  of  these  conveyances,  which  were 
by  the  commissioner  held  invalid.  This  appears  to  dispose 
of  all  of  the  questions  raised  in  the  case. 

The  judgment  of  this  court  upon  the  former  hearing 
modified  the  decree  of  the  district  court.  That  part  of  our 
former  judjnnent  is  therefore  vacated  and  the  decree  of 
the  district  court 


Affibmbd. 


Paseb  Godwin  et  al.  v.  Louis  Habbis. 

FUD  Febbuabt  i,  1904.    No.  13,837. 

Leaae:  I\>BFErruBB.  In  tbe  absence  of  a  statute  proTidlng  other- 
wise, unless  such  demand  Is  waived  by  the  terms  of  the  lease,  a 
demand  of  rent  on  the  day  it  becomes  due  is  necessary  to  work  a 
forfeiture  of  the  lease  for  nonpayment 
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2. :    Waivkb.    The  lease  in  this  case  held  to  contain  nc  waiver 

of  such  demand. 

3.  Constitutional  Law.  The  amendatory  abt  to  section  1020  of  the  code 
of  1875,  providing  for  demand  of  rent  and  forfeiture  at  any  time 
after  default,  held  unconstitutional  as  not  properly  entitled  and 
not  repealing  the  section  sought  to  he  amended,  and  leaving  the 
common  law  requirement  of  demand  on  the  rent  day  in  force 
until  the  curative  act  of  1903. 

Error  to  the  district  court  for  Douglas  county:  Wil- 
LARD  W.  Slabai'gh,  Judge.    RcviTsed. 

James  H.  Van  Dusen,  for  plaintiffs  in  error. 

F.  A.  Brofjau,  contra. 

Hastings,  C. 

Plaintiffs  in  error,  defendants  below,  and  hereinafter 
called  defendants,  complain  of  a  judgment  for  restitution 
in  an  action  for  forcible  detainer.  Xov(»mber  1,  H.  D. 
Estabrook  leased  the  premises  in  question  to  the  defendant 
Godwin  for  the  "term  from  the  first  day  of  November, 
1901,  until  the  first  day  of  December,  1901,  and  thereafter 
from  month  to  month  so  long  a«  the  rent  shall  be  paid 
and  the  otlu^  covenants  of  the  lease  kept  and  performed. 
*  *  *  This  lease  not  to  be  in  force  later  than  the  1st 
day  of  November,  1902."  Godwin  took  possession  and  has 
held  it  ever  since.  The  codefendant  Hrown  is  in  possession 
of  a  portion  of  the  premises  under  a  subleas^^  from  God- 
win; before  the  expiration  of  the  lease  an  extension  for 
two  years,  by  mutual  consent,  was  indorsed  upon  it  and 
signed  by  the  parties.  By  deed  dated  October  2S,  1902, 
Estabrook  conveyed  the  premises  to  the  plaintiff  Harris, 
The  deed  was  delivered  to  Harris  November  5.  1902. 
November  8,  notices  were  served  on  defendant  Godwin,  by 
both  Estabrook  and  Harris,  of  the  sale  and  that  his  lease 
would  t(*rminate  in  40  days,  and  that  November's  rent 
was  payable  to  Harris  and  that  it  was  demanded  by  him. 
On  November  10  the  formal  three  days'  notice  to  quit  was 
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served  on  defendants,  they  having  paid  no  rent  for  No- 
vember. November  14  of  that  year  Harris  commenced 
this  action  and,  on  the  26th  day  of  the  same  mouth,  re- 
covered judgment  for  restitution,  which  was  appealed  by 
the  defendants  to  the  district  court.  The  complaint  is 
that  the  defendants  neglected,  failed  and  refused  to  pay 
the  rent  for  the  month  of  November,  1902,  which  rent  was, 
as  provided  in  the  lease,  payable  on  the  first  day  of  No- 
vember, and  the  action  is  based  on  the  assumption  that, 
because  of  such  nonpayment,  the  lease  was  terminated. 
Plaintiffs  in  error  claim  that  the  portion  of  section  1020 
of  the  code,  providing  that  "a  tenant  shall  be  deemed  to 
be  holding  over  his  term  whenever  he  has  failed,  neglected 
or  refused  to  pay  the  rent,  or  any  part  therc^of.  when  the 
same  was  due,"  is  unconstitutional  and  void:  First,  be- 
cause it  was  added  by  way  of  amendment,  and  the  amenda- 
tory act  of  1875  contained  no  rei)ealing  clause,  contrary 
to  section  19,  article  2  of  the  constitution  of  1866;  and 
second,  because  the  provisions  of  the  amendatory  act  of 
1875  are  not  germane  to  the  original  section  which  the 
act  purported  to  amend.  It  is  therefore  claimed  that  the 
title  to  the  amendatory  act  does  not  indicate  its  subject, 
and  the  act  is  therefore  obnoxious  to  another  clause  of 
section  19,  article  2,  which  requires  the  subj(vt  of  t\w  act 
to  be  expressed  in  its  title.  It  is  argued  that,  the  amend- 
ment of  1875  being  void,  the  forfeiture  for  the  nonpay- 
ment of  rent  can  only  be  euforccnl  in  tlu*  manner  pi-ovided 
by  the  common  law.  It  is  chiimed  that  tliere  is  not  (^nough 
in  the  act,  without  the  amendment  of  1875,  to  warrant 
proceedings  against  a  tenant  holding  over  his  term  and, 
at  any  rate,  that  these  defendants  can  be  h(4d  to  be  tenants 
holding  over  their  term  only  by  virtue  of  tliat  sptn-ial  en- 
actment of  1875,  because  the  lease  runs  more  than  a  year 
longer,  and  could  be  terminated  according  to  its  tcTins 
in  three  ways:  I5y  the  expiraticm  of  its  terms;  by  for- 
feiture for  the  nonpayment  of  rent;  and  by  a  sale  of 
the  preniis(\s,  when  the  lease  should  b(»  terminable*  by  a 
forty  days'  notice. 
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Among  the  stipulations  of  the  lease  was  one  that  "the 
second  party  further  agrees  that,  if  the  said  rent  shall  not 
be  paid  promptly  at  the  time  the  same  shall  become  due, 
then  this  lease  shall  at  once  terminate."  The  defendants 
claim  that  such  provisions,  while  in  form  an  agreement 
that  failure  to  pay  the  rent  shall  terminate  a  lease,  have 
always  been  construed  as  provisions  in  favor  of  the  land- 
lord. They  may  be  waived  by  him  and  are  waived  unless 
due  steps  are  taken  by  him  to  reenter  and  forfeit  the  lease. 

It  is  then  urged  by  the  defendants  that  the  forfeiture  at 
common  law,  where  there  is  no  statute  to  aid  it,  must  be 
a  demand  on  the  precise  day  the  rent  becomes  due  of  the 
amount  of  the  periodical  payment;  that  such  demand  must 
be  before  sunset  and  continue  until  after  sunset,  with 
demand  of  possession  at  that  time.  This  rent  was  due  on 
November  1.  Mr.  Harris'  deed  was  only  delivered  to  him 
November  5,  and  payment  of  the  rent  was  demanded  by 
him  on  the  8th ;  notice  to  leave  was  served  on  the  lOtli,  and 
this  action  brought  on  the  14tli  of  the  same  month ;  there 
was  therefore  no  demand  of  the  niou(*y  on  the*  day  that  it 
became  due,  and  none  of  the  above  formalities  enacted 
upon  the  premises.  Defendants  claim  that,  since  the 
statute  is  invalid  and  the  common  law  requirements  have 
not  been  complied  with,  there  was  in  this  action  no  de- 
mand and  no  forfeiture,  and  the  judgment  of  restitution  is 
consecjuently  erroneous.  They  say  that  no  statute  of  the 
state  of  Nebraska,  except  the  void  one  contained  in  the 
amendment  of  1875,  abrogates  this  rule  of  the  common 
law,  and  that  the  holdings  in  this  state,  that  tenants  fail- 
ing to  pay  rent  shall  be  deemed  holding  over  their  term, 
all  rest  upon  this  void  statute.  The  defendants  also  claim 
that  by  the  terms  of  the  lease  the  rent  was  payable  at  the 
office  of  Estabrook's  agent;  that  the  demand  for  tiie  pay- 
ment of  rent  by  Harris  was  in  writing,  and  served  by  a 
deputy  sheriff,  and  designated  no  place  at  which  the  rent 
should  be  paid;  that  no  change  of  agent  was  made  and, 
before  the  commencement  of  this  suit,  the  rent  was  ten- 
dered to  Mr.  Estabrook's  agent,  who  refused  it.    He  had  in 
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fact  given  Godwin  notice  on  November  3,  when  the  October 
rent  was  paid,  that  he  could  receive  no  more  rent.  Rights 
are  also  predicated  on  the  notice  from  Estabrook  and 
plaintiff,  served  Novejnber  8,  stating  that  the  premises  were 
sold  and  that  defendants'  rights  under  the  lease  would 
terminate  in  40  days  from  the  receipt  of  that  notice.  It 
is  urged  that  this  is  a  complete  waiver  of  any  forfeiture 
for  nonpayment  of  rent  on  November  1. 

The  position  of  the  plaintiff,  defendant  in  error  here, 
appears  on  page  17  of  his  brief :  "If  we  are  correct  in  our 
position  that,  under  the  law  of  the  state  of  Nebraska  and 
under  the  terms  of  this  lease,  nonpayment  of  rent  gives  the 
lessor  an  option  to  be  exercised  at  any  reasonable  time 
thereafter  by  demand  and  notice  to  terminate  the  lease  for 
nonpayment  of  rent,  then  it  follows,"  etc.  He  claims  that 
the  right  to  forfeit  at  any  time  after  a  default  for  rent,  by 
a  demand  for  it  under  the  terms  of  this  lease,  existed  inde- 
pendently of  the  act  of  1875. 

The  only  clause  of  the  lease  on  which  a  forfeiture  is 
claimed  is,  "If  the  said  rent  be  not  paid  promptly  at  the 
time  that  the  same  becomes  due,  then  this  lease  shall  at 
once  terminate,  and  the  party  of  the  second  part  agi-ees  to 
surrender  the  immediate  possession  of  the  same."  This 
clause,  undoubtedly,  would  be  suflBcient  at  common  law 
to  warrant  a  forfeiture  of  the  lease,  if  a  demand  were  made 
with  due  formality  of  payment  of  rent  on  the  day  it  be- 
came due  and  it  were  not  paid.  Does  it  waive  such  de- 
mand? If  not,  is  the  act  of  1875  excusing  such  demand 
valid? 

There  can  be  no  question,  and  none  is  raised  by  the 
plaintiff,  as  to  the  fact  that  at  common  law  a  demand, 
with  all  due  formalities,  must  be  made  on  the  day  the  rent 
becomes  due  and  before  the  tenant  enters  upon  another 
term.  The  cases  cited  by  defendants'  counsel  abundantly 
establish  that  this  demand  is  required  at  common  law, 
unless  expressly  waived.  Ordinarily,  such  waiver  is  con- 
tained in  the  words  "without  further  notice  or  demand"  in 
the  provision  for  the  forfeiture,  as  in  the  case  of  Pendill 
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V.  Union  Mining  Co.,  64  Mich.  172,  31  N.  W.  100.  Of 
course,  the  same  waiver  might  be  expressed  in  other  apt 
terms,  but  we  do  not  find  anything  in  this  lease  equivalent 
to  it.  It  would  seem  that,  in  the  absence  of  the  clause  of 
section  1020  of  the  code  doing  away  with  such  demand  and 
notice  of  forfeiture  on  the  precise  day  that  the  rent  be- 
comes due,  any  demand  after  that  day  and  before  the 
arrival  of  the  next  rent  day  would  not  be  good.  Whether 
such  demand  must  be  accompanied  with  all  the  ancient 
formalities  of  the  common  law,  it  is  not  necessary  to  de- 
cide. If  not  made  on  the  day  it  is  due,  and  the  tenant 
enters  upon  a  new  term,  it  is  at  common  law  deemed  to 
be  waived.  The  landlord  is  then  held  to  be  relying  upon 
his  action  for  the  accruing  rent.  See  the  ca^es  collected  in 
32  Cent.  Dig.  col.  370.  It  is  certainly  waived  in  this  in- 
stance, so  far  as  any  forfeiture  of  November  1  is  concerned, 
by  the  formal  notice  of  November  8,  that  the  tenancy 
would  terminate  in  forty  days  from  that  date.  This  dis- 
tinctly recognizes  the  tenancy  as  still  existing  at  that  time. 
There  are,  to«,  numerous  cases  holding  that  it  is  only  the 
owner  of  premises  at  the  time  of  a  forfeiture  who  can 
avail  himself  of  it.  His  grantee  can  not.  Small  v.  Clark, 
97  Me.  304,  54  Atl.  758. 

We  are  constrained  to  think  that,  in  the  absence  of  a 
statute  pc^rniitting  demand  and  forfeiture  for  overdue  rent 
at  any  time,  plaintiff  had  no  right  of  action  for  forcible 
detainer  in  this  case. 

It  remains  only  to  consider  whether  the  act  of  1875  is 
open  to  the  objections  made  to  it.  It  seems  clear,  and  no 
attempt  is  made  by  the  plaintiff  to  dispute  it,  that  it  is 
obnoxious,  under  the  former  decisions  of  this  court,  to 
both  of  the  objections  made  against  it.  Its  subject  is  not 
expr(*ss(Hi  in  its  title,  and  it  does  not  repeal  the  section 
which  it  seeks  to  amend. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further 
proc(  i*<lings  according  to  law. 


Ames  and  Oldham,  CC,  concur. 
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By  the  Court:  For  the  reasons  stated  in  the  foregt)ing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings  according  to 
law. 

Reversed. 


Chables  W.  Oakes,  appellee,  v.  Arthur  C.  Ziemer  et 
AL,,  appellees,  and  Sarah  Gruningeb,  appellant. 

Filed  Pebbuaby  4,  1904.    No.  13,358.' 

1.  Decree:   Opening.    The  dismissal  of  an  application  made  by  a  nonr 

resident  defendant  to  open  a  decree  under  the  terms  of  section 
82  of  the  code  for  want  of  notice,  when  such  dismissal  Is  based 
on  defects  in  the  answer  tendered,  does  not  bar  a  new  appUca- 
.    tion  in  which  such  defects  are  remedied. 

2.  Bes  Judicata.     The  first  dismissal,  however,  bars  another  one  on 

the  same  grounds  as  the  first,  unless  it  aflflrmatively  appears  from 
the  record  that  such  matters  were  not  considered  on  their  merits. 

3.  .     The  answer  in  the  present  case  held  to  tender  no  issue 

as  to  the  existence  or  the  amount  of  the  plaintiff's  tax  lien.  The 
former  answer,  which  was  held  insufficient,  presented  all  the 
facts  on  which  appellant  bases  a  claim  of  right  to  open  the 
decree  merely  for  the  pu-posei  of  redeeming.  There  being  nothing 
in  the  record  to  indicate  that  this  question  was  not  heard  upon 
its  merits,  it  must  be  deemed  settled  by  the  former  dismissal  and 
its  aflOrmance. 

Appeal  from  the  district  court  for  Lancaster  county: 
Lincoln  Frost,  Judge.    Affirmed. 

Rh'ketts  &  Iticlcctts,  for  appellant. 

/.  H.  Hatfield  and  S.  L.  Geisthardt,  contra. 

Hastings,  C. 

In  Oakes  v.  Ziemer,  61  N(»b.  6,  and  in  tlu*  same  case  on 

rehearing,  62  Neb.  603,  th(»  subject  matter  of  this  case  has 

already  been  under  consideration  in  this  court.     It  is  an 

attempt  on  the  part  of  Sarah  Gruninger,  nonresident  de- 
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fendant,  to  open  a  decree  rendercnl  against  her  and  others 
in  favor  of  Charles  W.  Oakes  in  foreclosure  of  a  tax  lien. 
A  former  application  was  dismissed  by  the  district  court 
in  the  following  terms:  "It  appearing  to  the  court  that 
said  application  tendered  no  issue  as  against  the  plaintiflF 
by  the  showing  now  on  file,  it  is  therefore  by  the  court 
ordered  that  said  appli(*ation  to  open  the  decree  of  the 
court  heretofore  entered  herein  be,  and  the  same  hereby 
is,  denied."  The  former  proceeding,  like  this  one,  was  an 
attempt  to  open  up  the  decree  under  section  82  of  the  code 
because  of  appellant's  nonresidence  and  of  no  actual  notice 
to  her  of  the  pendency  of  Oakes'  action  to  foreclose  his 
tax  lien.  The  present  application  was  als«  dismissed  by  an 
order  in  the  following  terms :  "This  cause  now  comes  on 
to  be  heard  upon  the  motion  of  the  defendant  Sarah  Qrun- 
inger,  to  open  the  judgment  and  decree  of  the  court  hereto- 
fore entered  herein,  and  for  leave  to  defendant  to  answer 
the  plaintiff's  alleged  cause  of  action,  and  is  submitted  to 
the  court;  on  due  consideration  wher(»of  and  being  fully 
advised  in  the  pn^mises,  the  court  finds  that  one  applica- 
tion to  open  up  the  judgment  and  decree  herein,  made  by 
the  same  defendant,  has  been  overruled,  and  that  the  same, 
question  was  therein  adjudicated;  it  is  therefore  by  the 
court  ordered  that  said  motion  be,  and  the  same  is,  over- 
ruled; to  which  ruling  the  said  defendant  Sarah  Grunin- 
ger  duly  excepts,  and  is  allowed  forty  days  from  the  rising 
of  the  court  in  which  to  reduce  her  exceptions  to  writing, 
and  the  supersedeas  bond  herein  is  by  the  court  fixed  at 
the  sum  of  f  100."    The  defendant  Gruninger  appeals. 

Was  the  former  conclusion,  as  the  trial  court  found,  an 
adjudication  upon  the  merits  preventing  the  present  one? 
Is  the  new^  matter  in  the  answer  now  filed  sulHcient  to 
warrant  opening  the  decree?  The  answer  to  the  first  query 
seems  to  be  governed  by  that  to  the  latter  one.  The  record 
shows  that  the  dismissal  of  the  first  application  was  be- 
cause, in  the  judgment  of  the  court,  the  answer  tendered 
with  it  pres(*nt(Hl  no  issue  ns  against  Oakes'  petition.  It 
is  true  that  the  order  of  dismissal  merely  speaks  of  no 
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issue  "in  the  showing  on  file,"  but,  as  the  only  place  in  this 
showing  where  an  issue  could  be  tendered  would  be  in 
the  answer  required  to  be  filed  with  the  application  to 
open,  it  seems  clear  that  the  action  of  the  trial  court  in 
the  first  case  amounts  to  a  finding  that  no  sufficient  answer 
was  presented,  and  therefore  no  opening  of  the  judgment 
could  be  had.  This  was  clearly  the  basis  of  the  affirmance 
of  that  action  in  all  three  of  the  opinions  filed  in  it.  No 
reason  is  seen  why  an  insufficient  answer  should  be  any 
more  conclusive  of  the  merits  when  it  is  offered  in  connec- 
tion with  an  application  to  open  a  judgment  than  it  would 
be  upon  a  direct  demurrer. 

In  State  v.  Cornell,  52  Neb.  25,  38,  the  relator  had  failed 
to  charge  the  tender  of  a  bond,  which  was  necessary  to  the 
accruing  of  any  right  to  have  a  contract  awarded  him,  A 
demurrer  to  his  petition  was  filed ;  he  asked  leave  to  file  an 
amended  petition,  and  it  was  denied  him;  his  action  was 
dismissed ;  he  began  a  new  one,  putting  in  the  missing  al- 
legation ;  the  dismissal  was  pleaded  in  bar ;  the  plea,  sus- 
tained by  the  lower  court,  was  overruled  in  this,  the  court 
saying: 

"The  former  adjudication  determined  no  more  than  that 
the  pleading,  as  presented,  was  insufficic^nt ;  that  the  facts 
therein  stated  did  not .  constitute  a  cause  of  action,  not 
that  the  party  presenting  the  pleading  did  not  have  a  cause 
of  action."  Citing  Gould  i;.  EvansviUc  rf  C.  It.  Co.,  91  U. 
S.  526.  This  case  goes  to  the  point  for  which  it  was  cited 
and  is  supported  by  Wigyhis  Ferry  Co.  v.  Ohio  cf  M.  R. 
Co.,  142  U.  8.  396;  2  Black,  Judgments  (2d  ed.),  sees, 
707-709;  1  Freeman,  Judgments  (4th  ed.),  sec.  267.  Mr. 
Freeman,  at  the  place  cited,  indicates  that  the  authorities 
are  in  conflict,  but  that  their  weight  is  in  favor  of  th(» 
proposition  that,  if  it  distinctly  appears  from  the  record 
that  the  decision  was  based  upon  the  want  of  an  allegation 
which  was  subsequently  supplied,  the  second  action,  in 
which  such  defect  is  cured,  will  not  be  barrcnl  by  the* 
former's  dismissal. 
It  is  true  that  in  this  case  counsel  claim  that  the  answer 
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is  not  directly  passed  upon;  that  it  is  the  motion  which 
is  under  consideration,  and  that  the  answer  is,  as  the 
trial  court  seemed  to  indicate,  a  part  of  the  showing  in 
support  of  such  motion,  and  that  the  appellant  stands  in 
the  situation  of  one  who,  having  set  up  a  cause  of  action, 
fails  to  support  it  with  sufficient  evidence.  This  can 
hardly  be  the  case.  The  presentation  of  a  sufficient  answer 
is  one  of  the  conditions  for  the  consideration  of  an  applica- 
tion to  open  a  judgment.  In  the  absence  of  such  an  answer 
the  court  would  have  no  authority  to  look  at  the  applica- 
tion. It  seems  to  us  clear  that  a  record  which  shows  the 
rejection  of  an  application  for  want  of  a  sufficient  answer 
can  not  be  held  to  be  a  bar  to  a  new  application  upon  a 
different  answer  which  is  sufficient.  Of  course,  it  would 
be  a  bar  to  any  further  application  based  upon  the  same 
answer  or  one  identical  in  substance,  and  that,  we  take 
it,  is  the  real  ground  of  the  trial  court's  conclusion  in  this 
case,  that  the  present  answer  is  substantially  like  the  one 
passed  upon  in  the  dismissal  of  the  former  application.  It 
was  no  doubt  concluded  that  the  present  one  was  equally 
d(*fective  in  the  same  way. 

It  is  true  that  the  answer  now  presented  contains  a 
denial  verbally  sufficient.  The  denial  in  the  old  answer 
was  held  bad  for  iiuh^flnitoness,  and  because  it  was  based 
merely  on  want  of  iufoniiation.  The  new  answer  admits 
title  of  Ziemer  and  that  the  property  was  subject  to  taxa- 
tion in  1892  and  1SJ)3,  und  then  contains  a  general  denial, 
"except  as  admittcHl  or  modified."  The  admissions  include 
one  of  plaintiff's  certificate  of  tax  sale,  implied  in  an  alle- 
gation that  it  was  issued  on  January  5,  and  was  void  as 
the  treasurer  had  no  authority  to  make  any  public  tax 
sale  on  that  day,  and  in  an  allegation  that  it  did  not  con- 
tain recitals  necessary  to  make  it  valid  if  based  upon  a 
private  tax  sale.  There  is  also  an  allegation  that  the  cer- 
tificate gave  no  authority  to  pay  subs<Hiuent  taxes,  and  a 
plea  of  a  riglit  to  rc^einn  from  them.  The  answer  there- 
fore impliedly  admits  the  tax  sale  certificate  and  the 
payment  of  subsequent  taxes,  and  does  not  set  up  any 


Vor.  71]  JANTTARY  TERM,  1904.  G9 


Oakes  v.   Ziemer. 


facts  going  to  show  that  Oakes'  purchase  at  tax  sale  and 
payment  of  subsecjuent  taxes  did  not  create  a  valid  lien  to 
the  amount  he  claimed.  The  new  answer  contains  an  as- 
sertion in  terms  of  a  right  to  redeem,  on  the  appellant's 
part,  from  Oakes'  lien  because  of  her  mortgage  on  the 
pn^mises.  This  right,  however,  if  it  exists,  fully  appears 
from  the  facts  set  up  in  the  first  petition. 

The  cross-petition  contained  in  the  present  answer  is  not 
claimed  to  diflPer  in  any  material  respect  from  the  cross- 
petition  in  the  former  answer,  and  would  seem  to  confer 
no  new  right.  The  present  answer,  like  the  first  one, 
seems  to  raise  only  the  question  of  the  right  to  redeem 
from  plaintiff's  decree  and  from  the  sale  under  it,  Ijecause 
of  the  failure  to  receive  personal  notice  of  his  action,  and 
not  l)ecause  of  any  sufficient  defense  to  it  It  seems  also 
that  the  two  former  opinions  must  be  held  to  have  adjudi- 
cated that  the  appellant  had  no  such  right;  that  her  right 
to  open  the  decree  depended  upon  her  not  having  simply 
an  equity  of  redemption  in  the  premises,  which  was  sought 
to  be  foreclosed  by  th  t^  decree,  but  upon  her  having  a 
substantial  defense  to  the  merits  of  the  plaintiff's  claim, 
or  some  part  of  it,  which  she  had  had  no  opportunity  to 
present.  We  find  nothing  to  indicate  that  such  right  of 
redemption  was  not  as  fully  piresented  at  the  former  hear- 
ing as  it  can  be  in  this  one,  and  such  being  the  cose  the 
former  decision  has  clearly  become  the  law  so  far  as  this 
action  is  concerned.  State  v.  Cornell,  52  Neb.  25,  and 
cases  there  cited, 

A  final  judgment  will  be  presumed  to  have  been  upon 
merits,  unless  the  record  shows  otherwise.  Durant  v, 
Essex  Go.y  7  Wall.  (U.  S.)  107.  As  to  the  matters  actu- 
ally embraced  in  the  flj[*st  answer,  the  former  dismissal  is 
a  complete  bar.  The  formal  denial  can  not  be  treated  as 
raising  an  issue  upon  the  question  of  the  existence  or 
amount  of  the  tax  lien.  Whether  or  not  the  right  of  re- 
demption, and  the  setting  of  it  up,  should  be  held  sufficient 
to  constitute  an  answer  and  to  call  for  the  opening  of  a 
judgment,  it  is  not  necessary  for  us  to  decide  at  this  time. 
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This  claim  was  as  good  under  the  former  answer  as  it  is 
now,  and  tho^former  dismissal  must  be  held  to  have  settled 
it  so  far  as  this  particular  judgment  is  concerned. 

It  is  recommended  that  the  order  of  the  district  court 
be  affirmed. 

Oldham,  C,  concurs. 

Ames,  C,  having  been  of  counsel,  did  not  sit. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  the  order  of  the  district  court  is 

Affikmed. 


J.  n.  Tline,  appellant,  v.  F.  a.  Stock  et  al.,  appellees.* 

Filed  February  4,  1904.     No.  13,050. 

1.  Biparian  Bights.    "A  riparian's  right  to  the  use  of  the  flow  of  the 

stream  passing  through  or  by  his  land,  is  a  right  inseparably 
annexed  to  the  soil,  not  as  an  easement  or  appurtenance,  but  as 
a  part  and  parcel  of  the  land;  such  right  being  a  property  right, 
and  entitled  to  protection  as  such,  the  same  as  private  property 
rights  generally."    Crawford  Co,  v.  Hathaway,  67  Neb.  325. 

2.  :  Subsequent  Appropriation:  Pleading.  A  riparian  pro- 
prietor, whose  use  of  the  stream  for  water  power  Is  impaired  by 
subsequent  appropriations  of  the  water  and  whose  loss  thereby 
is  not  offered  to  be  compensated,  is  not  required,  in  an  action  to 
enjoin  such  appropriation,  to  set  up  specifically  what  rights  are 
claimed  by  the  appropriators  severally  or  jointly.  It  is  sufficient 
if  he  set  out  his  own  right,  its  priority  and  the  injury  to  it,  the 
fact  of  no  compensation  for  its  loss,  and  in  general  terms  the 
wrongfulness  of  the  appropriation. 

3.  :    Petition  for  Injunction.    It  is  not  a  fatal  objection,  to  a 

petition  for  injunction  against  a  large  number  of  defendants 
taking  water  from  a  stream  at  many  points  at  long  distances 
from  plaintifF's  mill,  and  persisting  in  doing  so,  and  making 
arrangements  to  continue  the  practice  to  the  injury  of  plain tifP's 
mill,  without  compensation,  that  it  asks  no  other  specific  relief 
than  the  writ 


•  Rehearing  allowed.    See  opinion,  p.  79,  post 
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Appeal  from  the  district  court  for  Hitchcock  county: 
Gkorge  W.  Norris,  Judge.    Reversed. 

Samuel  J.  Tuttle  and  A.  S.  Tibhets,  for  appellant. 

F.  I.  Fo88,  F,  M.  Flanshurg,  W.  8.  Morlan,  Ralph  D. 
Hroicn  and  Hairier  d  Hainery  contra. 

Hastings,  C. 

The  plaintiflF  in  this  action,  after  -describing  the  charac- 
ter and  course  of  the  Republican  river,  alleges  ownership, 
ever  since  1873,  by  himself  and  his  grantors,  of  a  200 
barrel  a  day  flouring  mill  erected  upon  his  lands,  through 
and  along  side  which  the  river  flows  at  Concordia,  Kansas, 
requiring  for  its  propulsion  70  horse  power,  200  cubic  feet 
of  water  a  second  under  an  8  foot  pressure;  that  this  was 
abundantly  furnished  by  the  river  until  the  facts  com- 
plained of;  that  the  mill  cost  him  $25,000  and  the  water 
power  was  of  the  value  of  f 3,000  a  year;  that  since  1894 
there  has  not  been  enough  water  to  propel  the  mill  during 
the  months  of  June,  July  and  August ;  that  its  volume  has 
st<*adily  diminished  during  that  time,  and  for  the  last 
two  years,  including  1901,  the  river  has  been,  during  these 
months,  entirely  dry,  and  that  this  is  because  of  the  "un- 
lawful and  wrongful  acts  of  the  defendants  and  each  of 
them" ;  that  they  have  "diverted  the  waters  of  the  Republi- 
can river  and  its  affluents  therefrom,  pouring  the  same 
into  the  land  adjacent,  where  they  have  become  absorbed 
for  irrigation  purposes";  and  plaintiff  alleges  his  dam- 
age at  $10,000  a  year;  he  sets  out  that  the  amount  of  water 
taken  by  each  of  the  several  defendants  amounts  in  the 
aggregate  to  317  cubic  feet,  and  1,459  inches  a  second,  and 
says  this  is  taken  mainly  through  the  months  of  June, 
July  and  August;  he  says  that  the  defendants  have  made 
plans,  appliances  and  arrangements  to  continue  this  di- 
version of  the  water,  and  will  do  so,  unless  prevented  by 
the  court;  that  such  diversion  is  contrary  to  the  constitu- 
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tion  of  the  state  of  Nebraska,  and  that  of  the  United 
States,  in  taking  away  his  riparian  rights  and  so  depriv- 
ing him  of  his  property  without  process  of  law ;  that  plain- 
tiflE's  priority  and  right  to  use  the  water  was  recognized 
by  local  customs,  laws  and  decisions  of  the  courts  in  the 
states  of  Kansas  and  Nebraska,  and  no  offer  of  compensa- 
tion  has  been  made  him ;  that  the  defendants'  acts  are  con- 
trary to  section  2339  of  the  Revised  Statutes  of  the  United 
States  and  that  this  section  acknowledges  and  confirms  the 
plaintiff's  rights;  that  the  action  for  injunction  is  brought 
to  save  multiplicity  of  suits  at  law,  and  also  for  the  reason 
that  plaintiff  has  no  adequate  remedy  at  law.  An  injunc- 
tion is  asked  against  all  of  the  defendants,  restaining 
them  from  diverting  the  waters  of  that  river  and  its 
affluents  and  not  returning  the  same  into  the  channel. 

Separate  demurrers  were  filed  by  the  several  parties. 
Most  of  them  on  three  grounds:  (1)  Improper  joinder  of 
causes  of  action;  (2)  No  facts  sufficient  to  constitute  a 
cause  of  action;  (3)  Because  the  petition  is  for  an  injunc- 
tion alone,  and  shows  no  ground  for  one.  One  of  the  de- 
murrers adds  a  fourth  ground,  a  lack  6f  jurisdiction,  as  it 
is  an  attempt  to  adjudicate  matters  in  dispute  between 
stat(H3. 

The  demurrers  were  sustained,  and  plaintiff  elected  to 
stand  upon  his  petition,  and  judgment  of  dismissal  was 
entered,  from  which  the  plaintiff  appeals.  He  insists  that 
his  petition  disclosed  a  right  to  an  injunction;  that  as 
riparian  owner  he  had  the  right  to  the  unimpaired  flow  of 
the  river;  that  he  had  such  right  by  prescription  dating 
from  1873;  that,  if  the  doctrine  of  appropriation  is  held 
to  pi-evail,  his  appropriation  was  prior  in  time,  was  the 
best  right,  and  is  protected  by  the  Nebraska  and  the  federal 
constitutions;  that  this  right  has  been  impaired  by  the 
defendants ;  that  his  remedy  at  law  is  inadequate,  and  that 
the  interposition  of  equity  is  necessary  to  prevent  a  multi- 
plicity of  suits. 

Defendants,  on  the  contrary,  assert  rights  on  the  basis 
of  the  fact  that  the  Republican  river  is  meandered  in  the 
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United  States  survey,  and  should  be  held  a  navigable 
stream.  It  is  sufficient  to  say  as  to  this  that  the  petition 
alleges  that  it  is  not  a  navigable  stream,  and  sets  up 
oAvuerehip  of  its  b^nl  and  banks  in  the  plaint  iff,  which  is 
a<lniitted  by  the  demurrer. 

Th(»  defen<lants  also  urge  that  the  common  law  is  in 
force  in  Nebraska,  except  so  far  as  modified  by  statute, 
and  that  the  common  law  permits  no  appropriation  of 
stn^ams  and  no  prescriptive  right  as  aghinst  an  upper 
owner.  This  s<^ms  to  1k»  the  effect  of  the  holdings  in  dark' 
T:  iUiwhrklge  tt  Arapahoe  Trrif/ation  &  Improvvmcnt  Co., 
45  Neb.  798;  SlatUry  r.  ffarhy.  58  Neb.  575;  Vrairford  Co. 
V.  Hathaway,  67  Neb.  325,  and  Meng  v.  Coffee,  67  Neb. 
500.  In  paragraph  four  of  defendants'  brief,  they  seek 
to  find  under  the  common  law  doctrine,  that  the  stream  as 
a  whole  belongs  to  each  owner  and  that  each  has  a  right  to 
a  reasonable  use  of  it,  authority  for  their  action  in  taking, 
as  plaintiff  alleges  and  the  demurrers  admit,  all  of  the* 
wat*»r  out  of  this  stream  during  the  three  summer  iiionths. 
The  general  statements  of  the  rights  of  each  ri])arian 
owm»r  to  a  reasonable  use  of  the  stream  are  cit(Ml  from 
various  text  writers  and  decisions.  That  any  court  has 
ever  h(»ld  that,  in  the  exercise  of  common  law  rights,  even 
a  riparian  owner  was  at  liberty  to  take  out  all  the  water 
and  lekve  the  stream  dry  for  three  months  in  the  year, 
these  citations  do  not  show.  The  most  that  has  been  held 
allowable  in  any  of  the  cases  cited  was  a  reasonable  dim- 
inution for  purposes  of  irrigation  in  the  amount  of  flow, 
and  that  equity  would  not  enjoin  the  use  of  a  stream  for 
irrigation,  merely  that  it  might  run  by  in  unimpaired 
quantity  for  one  who  was  making  no  use  of  it. 

It  is  urged  that  the  legislature  in  this  state  by  section 
43,  article  2,  chapter  93a^  Compiled  Statutes  (Annotated 
Statutes,  6797),  has  provided,  that  the  right  to  divert  un- 
appropriated water  of  natural  streams  shall  never  be 
denied,  and  that  priority  of  appropriation  shall  give  a  bet- 
ter right  between  those  using  water  for  the  same  purpose, 
but  that  those  using  water  for  domestic  purposes  shall 
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have  preference  over  all  others;  and  those  using  it  for 
agriculture  have  a  preference  over  those  using  it  for  man- 
ufacturing; that  the  allegation  of  the  petition  that  the 
diversion  is  unlawful  is  a  mere  conclusion;  that  the  di- 
version of  the  water  is  presumed  to  be  in  accordance  with 
law,  and  that,  as  the  petition  alleged  that  the  water  is 
"absorbed  for  purposes  of  irrigation,"  it  will  be  presumed 
to  have  been  taken  out  under  rights  derived  properly 
from  this  state,  therefore  no  right  to  interfere  with  it 
exists  on  the  plaintiff's  part.  It  is  urged  tliat  the  United 
States  statute  of  186(5  has  reference  only  to  the  public  land» 
and  furnishes  no  countenance  to  tlie  riparian  rights 
claimed  by  plaintiff,  in  the  absence  of  any  alh^gation  bring- 
ing those  rights  under  that  statute.  It  is  also  urged  that 
if  there  has  been  any  interference  with  plaintiff's  rights 
his  remedy  is,  in  the  first  place,  not  by  injunction,  but  by  a 
suit  for  damages;  and,  in  the  second  place,  he  has  shown 
such  laches  in  permitting  the  irrigation  works  to  gojj£^ 

^hat  he  is  entitled  to  no  remedy  in  equity.^  *  It  is  finally 

urged  that  the  action  is  an  attack  upon  the  sovereignty 
of  Nebraska;  that  it  is  an  action  brought  by  one  living  in 
Kansas  for  the  diversion  of  water  within  the  state  of  Ne- 
braska, and  is  an  attempt  by  one  without  the  state  of 
Nebraska  to  assert  a  right  which  is  in  contravention  of  the 
laws  of  this  state,  and  can  not  therefore  be  recognized  by 
this  state's  tribunals.  These  several  reasons  may  be  sum- 
marized  thus:.  (1)  Use  for  irrigation  purposes  by  the 
defendants  appears  from  this  petition;  such  a  use  by  the 
upper  proprietor  is  reasonable,  even  if  it  takes  all  the 
water  in  the  stream,  as  against  a  lower  proprietor  who  is 
already  using  it  to  propel  his  mill.  (2)  The  statutes  of 
the  state  of  Nebraska  give  to  the  irrigation  user  priority 
over  the  user  for  manufacturing  purposes,  and  this  author- 
izes a  taking  of  all  the  water  in  the  stream  for  irrigation 
purposes,  without  regard  to  the  injury  that  may  be  caused 
to  lower  propri(*tors,  who  are  already  using  it  for  manu- 
facturing purposes.  (3)  This  mill  is  situated  in  the 
state  of  Kansas,  below  the  point  where  the  stream  finally 
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passes  out  of  thv  state  of  Nebraska;  and  this  proprietor 
outside  of  the  state  has  no  rights  in  the  stream  which  the 
legislature  of  Nebraska  must  respect  or  may  not  authorize 
^phrask^  citizens  to  disregard.^(4)  Whatever  injury  may 
have  happened  to  the  plaintiff,  and  however  perfect  his 
right  may  be  to  the  water,  he  has  a  remedy  at  law  and  may 
not  resort  to  a  court  of  equity  to  protect  it,  no  matter  what 
the  multiplicity  of  suits  which  may  be  thereby  rendered 
necessary  at  law. 

As  against  these  reasons  rslised  by  the  defendants  for 
refusing  to  interfere  with  their  use  of  the  water,  jjlaintiff 
says  that  it  nowhere  appears  in  this  petition  that  defend- 
ants are  riparian  owners,  nor  that  they  are  taking  the  water 
by  any  right  for  irrigation  or  otherwise;  that  the  only  al- 
legation on  that  behalf  is  that  they  are  taking  it  out  un- 
lawfully and  wrongfully  and  pouring  it  upon  the  adjacent 
land,  "where  it  is  absorbed  for  irrigation  purposes,"  and 
that,  any  way,  there  is  and  can  be  no  warrant  in  the  laws  of 
Nebraska  for  such  a  proceeding;  that  plaintiff  has  a  vested 
right  under  his  allegations  which  could  not  be  taken  from 
him  for  public  purposes  without  compensation  and  with 
which  private  persons  for  their  own  purposes  have  no  right 
to  meddle  at  all.  Plaintiff  says  that  he  is  asking  only  for 
protection  to  a  right  as  much  secured  to  him  by  Nebraska 
laws  as  if  he  lived  on  this  side  of  the  state  boundary. 

It  will  be  seen  that  the  facts  in  regard  to  defendants' 
taking  and  use  of  the  water  do  not  appear.  The  only  al- 
legation as  to  that  is  that  they  take  it  out  to  the  extent 
stated  "mainly  in  the  months  of  June,  July  and  August," 
and  that  by  "wrongful  and  unlawful  acts,"  and  turn  it 
upon  adjacent  land,  "where  it  is  absorbed  for  irrigation 
purposes." 

It  would  seem  that  the  fact  of  plaintiff's  residence  be- 
yond tile  border  of  this  state,  and  that  his  mill  is  located 
there,  ought  not  to  deprive  him  of  any  rights  which  the 
laws  of  our  state  give  to  a  lower  riparian  owner.  Any  at- 
tempt of  our  legislature  to  discriminate  against  him  as 
compared  with  resident  mill  owners  would  be  promptly 
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declared  nnconstitntional  by  the  federal  courts.  Any  such 
determination  by  the  courts  would  seem  to  be  equally 
obnoxious  to  the  federal  constitution.  Ex  parte  Virginia, 
100  U.  S.  339,  347.  It  seems  clear  that  the  plaintiff  should 
be  allowed  the  same  standing  as  one  of  our  own  citizens 
with  a  mill  on  this  side  of  the  state  lin^  If  he  wants  more 
than  that,  he  should  have  brought  his  action  in  some  other 
than  a  court  of  this  state. 

The  question  then  presented  on  this  demurrer  is :  Does 
the  petition  sufficiently  disclose  a  right  on  plaintiff's  part, 
and  a  ^vrong  on  defendants',  to  warrant  the  interposition 
by  injunction  which  is  prayed?  The  objection  that  the 
petition  does  not  sufficiently  allege  a  reasonable  use  by 
plaintiff  can  be  upheld  only  on  the  theory  that  no  other 
use  is  reasonable  that  interferes  with  irrigation.  The  right 
and  reasonableness  of  use  of  water  power  to  propel  a 
flouring  mill  by  a  riparian  owner  needs  no  justification. 
It  has  been  practiced  and  protected  ever  since  English  law 
began.  The  right  of  plaintiff  then  must  be  assumed,  un- 
less some  stronger  claim  in  defendants  appears,  or  must 
be  assumed. 

•  Was  it  incumbent  on  the  plaintiff  to  set  out  that  de- 
fendants' claim  was  by  appropriation  for  irrigation  pur- 
poses under  the  Nebraska  statute,  and  negative  in  advance 
the  existence  of  such  a  right?  It  hardly  seems  so.  The 
petition  sets  out  a  vested  right  by  means  of  riparian  own- 
ership, that  such  right  was  in  actual  use  and  enjoyment, 
that  without  compensation,  or  tender  of  compensation,  its 
enjoyment  was  wrongfully  interrupted  by  defendants.  At 
law  this  would  be  sufficient,  in  default  of  answer,  to  war- 
rant the  recovery  of  damages.  Why  should  it  not  be  held 
sufficient  in  equity,  if  the  additional  facts  necessary  to 
confer  equity  jurisdiction  and  to  warrant  an  injunction 
are  alleged?  It  may  be  granted  that  the  statement  that 
defendants'  acts  are  "wrongful"  is  a  conclusion.  It  is, 
however,  fairly  equivalent  to  saying  they  are  without 
right.  Is  more  than  such  a  general  negative  of  defendants' 
rights  required  of  plaintiff,  who  sets  up  the  impairment  of 
a  clearly  recognized  right  of  his  own? 
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It  is  true  that  chapter  69,  laws  1895,  has  recognized 
the  appropriation  of  water  for  irrigation  use  as  having 
preference  over  the  use  for  manufacturing,  and  of  such 
law  this  court  takes  judicial  cognizance.  It  hardly  seems, 
however,  that,  from  an  incidental  allegation  that  defend- 
ants are  wrongfully  taking  out  of  the  channel  and  pouring 
it  on  the  adjacent  land,  "where  it  is  absorbed  for  irriga- 
tion purposes,"  we  can  or  should  assume  that  defqndants 
have  complied  with  the  law,  and  have  la\vfully  appro- 
priated the  water,  and  are  taking  it  out  under  such  right. 

There  seems  no' doubt  that,  as  defendants'  brief  reiter- 
ates, this  state  is  governed  as  to  wat(?r  rights  by  the  com- 
mon law,  as  modified  by  statutes.  If  this  plaintiff  has  set 
up  a  right  valid  at  common  law,  and  negatived  in  general 
terms  the  holding  of  any  right  by  proce<Hlings  under  the 
statute  on  the  part  of  defendants,  and  without  admitting 
any  fact«  showing  such  an  appropriation  by  defendants, 
they  should  set  up  such  facts  if  they  are  relying  upon 
them.  The  statute  giving  preference  to  irrigation  rights 
can  only  be  available  to  defendants,  when  the  facts  show- 
ing their  rights  under  it  are  before  the  court.  Plaintiff 
has  not  set  them  up.  He  has  negatived  in  general  terms 
their  existence.  It  is  hardly  probable  that  the  trial  court 
would  have  sustained  any  motion  to  compel  plaintiff  to 
set  up  the  particulars  of  defendants'  several  claims  of 
right  to  the  water,  and  negative  them  spinrifically  in  his 
petition.  It  does  not  seem  that  the  trial  court  should  have 
sustained,  or  likely  that  it  did  sustain,  these  demurrers 
because  of  the  lack  of  such  particularity. 

It  seems  that  the  petition  sets  out  a  common  law  right ; 
that  it  does  not  disclose  facts  on  which  a  defense  of  the 
alleged  violation  of  that  right  can  be  rested,  even  if  we 
were  to  assume  that  the  Nebraska  statute  could  place,  and 
had  placed,  irrigation  rights  above  mill  owners'.  It  d(»- 
volved,  ui)on  the  defendants  to  set  up  such  a  def(*nse,  if 
it  existed,  unless,  as  d-efendants  claim,  the  dcMuurrer 
should  have  been  sustained  because*  of  no  ground  for  an 
injunction,  and  of  that  being  the  only  relief  specifically 
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prayed  for.     It  seems  probable  that  this  was  the  ground 
for  the  trial  court's  action. 

While  the  circumstances  of  this  case  are  somewhat 
peculiar,  the  allocations  as  to  the  multiplicity  of  suits  seem 
indisputably  sufficient  to  entitle  plaintiff  to  equitable  pro- 
tection. Not  only  does  the  petition  allege  in  general  terms 
the  nec(»ssity^  of  such  interposition  of  eijuity,  but  the  spe- 
cific facts  alleged,  the  number  of  defendants  in  this  action, 
the  extent  of  country  embraced  in  their  operations,  the 
length  of  time  they  have  carried  them  on,  the  geographical 
facts  which  must  be  judicially  recognizcnl,  such  as  the 
length  of  the  stream  and  the  semi-arid  character  of  the 
country  along  its  upper  course,  scH^m  clearly  to  indicate 
such  a  multiplicity  of  interests  as  entitled  plaintiff  to 
resort  to  equity.  Shaffer  v.  St  nil,  32  Neb.  94;  Pohhnan  v. 
Evangelical  Lutheran  Trinity  Church,  60  Neb.  364. 

In  the  case  of  Crawford  Co.  v.  Hathaicay,  67  Neb.  325,  it 
is  said : 

"But  where  ♦  ♦  ♦  a  large  number  of  persons  are 
claiming  the  right  to  divert  and  use  the  water  of  a  stream, 
*  *  *  and  others  as  riparian  owners  whose  rights  have 
accrued  prior  to  the  statute  and  have  not  been  divests,  we 
know  of  no  sound  reason  why  a  suit  in  equity  to  determine 
and  adjust  such  rights  and  enjoin  interference  with  those 
rights  by  others  under  a  claim  of  right  may  not  be  main- 
tained." 

If  it  be  held  that  a  use  by  defendants  for  irrigation  pur- 
poses under  a  claim  of  right  appears  from  this  petition, 
then  the  right  to  resort  to  equity  follows  clearly  from  the 
decision  in  Crawford  Co.  v,  Hathaway,  supra.  Surely,  if 
a  party  on  one  side  of  such  a  controversy,  involving  many 
persons  and  many  conflicting  interests,  may  resort  to 
equity  for  a  determination  of  his  rights,  one  on  the  other 
side  may,  also.  The  use  of  the  writ  of  injunction  to  pro- 
tect the  owner  of  real  estate  from  an  invasion,  undcT 
eminent  domain,  of  rigiits  for  which  no  compensation  has 
been  provid(»d,  is  w(*ll  riH-ogni/^ed.  1  Lewis,  Eminent  Do- 
maiH    (2d  chI.),  s(h^.   265,  quoting  East  d   West  R.   Co. 
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V.  E€st  Tennessee,  Y.  dc  G.  R.  Co,,  75  Ala.  275.  The  author 
says  that  this  is  properly  referable  to  the  doctrine  that 
equity,  for  the  protection  of  both  parties,  will  enjoin  un- 
authorized attempts  to  invade  private  rights  in  vindication 
of  an  alleged  public  one,  a  doctrine  distinctly  recognized 
in  this  state.  Johnson  v.  Hahn,  4  Neb.  139;  Schock  v. 
Falls  City,  31  Neb.  599. 

There  seems  no  doubt  that  the  allegations  of  the  petition 
are  sufficient  to  show  a  right  to  the  water  power  on  plain- 
tiff^s  part,  and,  on  their  face,  suflBcient  to  show  an  inter- 
ference with  that  right  by  defendants.  Doubtless,  some 
200  miles  of  the  river's  course  lie  between  these  parties 
plaintiff  and  defendant,  but,  if  the  plaintiff  can  establis^h 
his  allegations  as  to  his  troubles  and  their  cause,  then  de- 
fendants should  either  show  a  right  to  take  away  the  water, 
or  obtain  one,  or  else  let  it  go  down  the  river  channel. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings according  to  law. 

Ames  and  Oldham,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the*  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings  according  to 
law. 

Reversed. 

The  following  opinion  on  rehearing  was  filed  January  18, 
1905.  Former  judgment  of  reccrsal  cacatcd  and  judgment 
of  district  court  affirmed: 

JL  Kiparian  Bights:  Petition:  Sufficiency.  In  an  action  by  a  lower 
riparian  owner  to  enjoin  irri^tion  corporations  and  others  from 
diverting  water  from  the  stream  to  the  Injury  of  his  mill,  a 
petition  which  alleges  that  the  defendants  have  been  maintaining 
"dams  and  ditches  and  other  appliances"  upon  the  stream  above 
his  mill  for  seven  years,  by  means  of  which  they  have  during 
that  time  appropriated  stated  quantities  of  water  for  irrigation 
purposes,  does  not  state  a  cause  of  action  without  alleging  facts 
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Aowlns  that  suck  appropriation  amd  use  of  water  by  defendants 
is  nnlawf  uL 

2.  XTso  of  Waters:  PErmoN  to  Ehf  jonr.  The  allegations  of  the  petition 
bein^  consistent  with  the  lawful  use  of  the  water  by  the  defend- 
ants, they  will  be  so  construed  as  against  the  pleader. 

3. :  :  Action  fob  Damaoes.  Parties  who  have  appro- 
priated water  for  Irrigation  purposes  pursuant  to  law,  and  con- 
tinued the  use  of  water  under  such  appropriation  for  siore  than 
seven  years,  can  not  be  enjoined  from  the  continued  use  of  such 
right  by  a  lower  riparian  owner  whose  mill  privilege  may  be 
injured  thereby;  his  remedy  Is  an  action  for  damages. 

Sedgwick,  J. 

A  general  demurrer  to  the  petition  was  sustained  by  the 
court  below.  The  character  of  the  action  and  the  principal 
allegations  of  the  petition  are  substantially  stated  in  the 
former  opinion.  It  appears  from  the  petition  that  it  ia 
sought  to  enjoin  a  continuation  of  acts  of  the  defendants, 
which  have  been  practiced  continuously  by  them  from  the 
commencement  of  the  year  1894,  more  than  seven  years 
before  this  action  was  begun.  The  allegations  are  that 
there  has  been  a  failure  of  water  in  the  Republican  river, 
at  the  mill  in  question,  during  the  sununer  months  of  each 
year  during  all  that  time,  and  that  that  failure  of  water 
and  the  damage  accruing  to  the  plaintiff  therefrom,  have 
been  occasioned  and  produced  by  the  acts  of  the  defendants 
set  forth  in  the  petition;  a  continuation  of  which  acts  it 
is  sought  to  enjoin.  There  is  no  allegation  in  the  petition 
purporting  to  explain  this  delay  in  commencing  these  pro- 
ceedings. This  l(»ads  us  to  examine  what  the  petition  shows 
in  regard  to  the  natim^  of  those  alleged  wrongful  acts,  and 
the  position  of  the  respective  parties  with  relation  thereto. 

Water  for  the  purpose  of  irrigation  is  declared  by  the 
statute  to  be  a  natural  want,  and  the  statute  also  provides 
that  the  water  of  every  natural  stream  is  the  property  of 
the  public,  and  is  dedicated  to  the  use  of  the  people  of  the 
state;  and  thase  using  water  for  agricultural  purposes 
shall  have  preference  over  those  using  the  same  for  manu- 
facturing purposes.    The  statute  provides  a  complete  sys- 
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tern  under  which  the  ri-L»lit  to  us(»  tho  public  waters  of  thit 
state  must  be  obtaintMl,  and  it  (h*tin(»s,  tix(*s  and  rejijulates 
those  rights.  The  state*  board  is  <!:iven  control  of  the  public 
watera  of  the  state  and  when,  upon  the  a}>plication  of  an 
individual  to  appropriate*  wat(»r  for  a^i^ricultural  purposes, 
the  board  allows  the  ai)i)r()priation  and  duly  adjudicates 
the  right  to  the  use  of  a  certain  quantity  of  water,  the 
party  who  obtains  such  right,  and  appro[)riat(»s  and  uses 
the  water  thereundcT,  accpiires  a  vestcnl  int(T(»st  lh(*rein. 
Canals  and  other  works  <-onstruct(»d  for  irrigation  or  water 
power  puri)os(»s  ait?  d(>clared  to  be  works  of  internal  im- 
provement, and  the  right  of  eminent  domain  is  ext(*nd'*d 
to  persons  and  corporations  engaged  in  the  construuction 
of  such  works.  In  lironHon  r,  Albion  Tdcplionc  To.,  (>7 
Neb.  Ill,  the  court,  in  speaking  of  enjoining  the  telei)lion(» 
comi)any  from  injuring  private  property  in  the  mainte- 
nance of  its  lines,  said: 

**\Ve  do  not  think  i)ublic  utiliti(\s  of  this  kind  ouglit  1o 
bi»  suspended  until  ev(»ry  abutting  owner  upon  the  streets 
or  highways  to  be*  used  has  bei^n  duly  appe^ascnl.  If  he  has 
Ikh»u  substantially  or  appreciably  injuriMl.  an  action  at 
law  will  ordinarily  atl'ord  him  full  compensation." 

This  rt*asouing  applies  with  greatcT  force*  to  th<»  situa- 
tion in  this  case*.  This,  as  is  stated  in  the  case  last  cited, 
is  the  rule  where  the*  construction  of  a  railway  causes 
damage  to  abutting  own(*rs. 

*'The  abutting  own(*rs  are  not  nmde*  i)arties  to  ccmdcMU- 
naticm  proceedings,  nor  can  th(*y  enjoin  construction  of 
the  road ;  but  th(»ir  rennedy  is  in  an  action  at  law  for  dam- 
ages. Ui'puhlirun  \\  R,  Co.  r.  Fcllrns,  If)  N(*b.  lf;i);  (7</- 
cfir/o,  K,  Jb  X.  R.  Co.  r.  Huzrh,  2()  Xeb.  3()4;  Atchison  ct  N. 
A*.  Co.  V.  Bocrnn\  ;U  N(*b.  240.  The*  same*  r(»me<ly  is  em- 
pbiyenl  where  a  city,  in  improving  a  str(*(*t,  impairs  the 
<as4'ment  of  the  abutting  own(*r.  City  of  Omaha  r.  Flood, 
57  Xeh.  124.'^ 

If  these  def(*ndants  had   made  due*  ai)pHration    to  the* 
state  board,   and  hael   obtained   tin*  adji::ii/a(ion   of  that 
l)oarcl  giving  them  the*  right  to  appropriate*  a  given  epian- 
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tity  of  the  puhlir  water  of  the  state  for  irrifj^ation  purpos(*s, 
and,  in  pursuance  of  such  adjudicated  ri|^ht,  had  con- 
structed irriji^ation  works,  and  had,  during  all  that  time, 
actually  appropriati^l  and  used  the  amount  of  water  al- 
lowed them  under  such  appropriation,  in  the  same  manner 
and  to  the  same  (»xt(»nt  that  they  propose  to  use  the  water 
in  the  future,  a  low(»r  riparian  owner  ccmld  not  enjoin  the 
continued  us(»  of  such  watcT,  hut  must  rely  upon  his  ac- 
tion at  law  to  recover  such  danuiges,  if  any,  a*s  he  mij^ht 
sustain  thereby.  We  think  there  can  be  no  doubt  of  the 
soundness  of  this  principle. 

The  important  quest i(m  in  this  case  then  is,  whether  the 
petilion  which  is  d<»murred  to  contains  allegations  which 
bring  the  cas(»  within  the  prinicple  above  discussed.  Upon 
reexaminatiim  of  the  question  we  an*  satisfied  that  it  does. 
The  def(»ndants  in  th(»  case  arc*  FaruuTs  Canal  Company, 
Riverside  Canal  &  Irrigation  Comi)any,  The  Trenton  Farm- 
ers Irrigati(m  Association,  The  McCook  Iri'igation  & 
>Vater  Tower  Company,  and  other  parti(»s.  The  petition 
alleges  that  all  of  the  defi^ndants,  *4)y  n^asou  of  dams  and 
ditches,  and  other  applianci^s,  have  divert(Ml  the  waters  of 
the  Republican  river  and  its  afflu(aits  therefrom,  poured  the 
same  upon  the  lands  adjacent  fi)r  irrigation  pui"poses, 
where  they  have  become  absorbed";  and  it  is  direi'tly  al- 
leg(Hl  that  this  action  is  t]w  cause  of  the  plaintiff's  injury. 
The  exact  quantity  of  wat(T  that  each  defendant  has  di- 
v(Tted,  and  is  diverting,  from  the  stream  is  statcnl  in  th(* 
petition. 

The  plaint ilT  in  an  (^(juity  case  must  plead  the  facts  that 
entitle  him  to  the  relief  asked.  The  petition  contains  no 
all(*gation  as  to  the  nature  and  charact(»r  of  th(*  defendant 
corporations,  exc(»i)t  those  above  quot(Hl.  Under  the  rule 
that  the  allegations  of  a  i)leading  must  be  construed 
against  the  i)l(»ader,  we  think  that  the  allegations  that  these* 
cori)orations  divertcH^l  the  water  from  the  riviT  and  turned 
it  upon  adjacent  lands  for  irrigation  puri>oses,  and  that 
this  is  done*  by  tlunu  by  means  of  dams  and  ditches,  and 
other  applianc(*s,  and  that  the  water  is  absorbed  ou  ihv^* 


Vol.  71]  JANUARY  TERM,  1904.  83 


Clancy  v.  Barker. 


lands,  and  that  this  has  been*  continued  for  more  than 
seven  years,  would  require  some  further  allegation  from 
the  pleader  to  show  that  the  existing  conditions  were  such 
as  to  entitle  him  to  the  injunction  asked.  The  law  requires 
these  corporations,  before  so  taking  the  water  for  irriga- 
tion purposes,  to  make  application  to  the  state  board  and 
have  their  right  to  do  so  determined,  and  the  court  will 
not  presume  that  they  have  not  done  so  in  favor  of  a  plain- 
tiff who  shows  the  conditions  existing,  and  fails  to  show 
that  their  use  of  the  water  is  unlawful.  In  this  view  of  the 
proper  construction  of  this  petition,  the  trial  court'  was 
right  in  refusing  to  allow  an  injunction,  and  this  disposes 
of  the  case.  We  do  not  find  it  necessary  to  examine  the 
other  questions  discussed  by  the  commissioner  in  the 
former  opinion,  and  are  not  committed  to  the  propositions 
there  advanced. 

For  the  reasons  above  given,  the  judgment  entered  upon 
the  former  hearing  is  vacated,  and  the  judgment  of  the 
district  court  is  aflGo-med. 

Judgment  accordingly. 


Michael  Frank  Clancy  v.  George  E.  Barker  et  al.* 

Filed  Febbuabt  4,  1904.    No.  13,174. 

1.  Innkeepers:    DtrriEfl.    In  receiving  a  guest  into  his  hotel,  a  hotel 

keeper  impliedly  undertakes  that  such  guest  shall  be  treated  with 
due  consideration  for  his  comfort  and  safety. 

2.  :    Tbespassby  Sebvant:    Liability.     A  trespass  committed 

upon  the  guest  In  the  hotel  by  a  servant  of  the  proprietor,  whether 
actively  engaged  in  the  discharge  of  his  duties  at  the  time  or 
not,  is  a  breach  of  such  Implied  undertaking,  for  which  the 
proprietor  is  liable  in  damages. 

3.  Admissions  by  Manager.    It  Is  not  within  the  scope  of  the  author- 

ity of  a  hired  manager  of  a  hotel  to  bind  his  employer  by  ad- 
missions concerning  such  trespass  after  it  had  been  committed. 

^  Rehearing  allowed.    See  opinion,  p.  01,  post. 
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4. .    When  such  admissions  are  made  a  day  after  the  trespass, 

and  only  remotely  connected  therewith,  they  are  not  admissible 
In  evidence  as  a  part  of  the  rea  gestw. 

Error  to  the  district  court  for  Douglas  county:  Guy 
E.  C.  Rkad,  Judge.  Affirmed  as  to  defendant  Barker; 
reversed  as  to  the  other  defendants. 

John  0.  Yciscr^  for  plaintiff  in  error. 

W.  A.  Redick  and  W.  J.  Connelly  contra. 

Albert,  C. 

The  plaintiff  in  his  petition  filed  in  the  district  court 
alleges,  in  effect,  that  the  defendants  were  the  proprietors 
and  operated  a  hot^l  in  the  city  of  Omaha ;  that  on  the  12th 
day  of  January,  1902,  he  entered  such  hotel  with  his  wife 
and  infant  son  for  a  temporary  sojourn  therein,  where- 
upon he  and  the  said  members  of  his  family  were  received 
as  guests  in  said  hot(4  by  the  defendants ;  that  afterwards, 
and  while  they  were  thus  guests  in  said  hotel,  the  plain- 
tiff's infant  son  enterwl  a  room  of  the  hotel  to  speak  or 
play  with  a  porter  or  servant  of  the  defendants,  who,  at 
the  time,  was  in  said  room.    Then  follow  thc^e  allegations: 

"That  the  said  porter  and  servant  of  defendants  in  said 
hotel,  in  said  capacity  at  said  time,  vioIate<l  all  obligations 
of  hospitality  and  patience  due  from  said  defendants, 
througli  said  servants,  to  said  infant  guest,  and  the  de- 
fendants thereby  violated  their  agnH»meut,  duty  and  obli- 
gation of  law  with,  and  to,  the  phiiutiff  by  the  following 
conduct,  to  wit:  The  said  porter,  in  att(Mnpting  to  have 
said  infant  son  of  i)laintiff  leave  said  room  and  corridor, 
where  defendants  did  not  want  him,  as  iustructiHl,  and 
retire  to  his  mother's  room,  and  to  have  said  infant  c<*ase 
his  childish  play  and  pret(*nded  annoyance,  car(»h»ssly, 
impriid(»ntly,  raslily,  unnecessarily,  negligently  and  fool- 
ishly picked  u])  a  revolv(»r  and  pointing  it  at  said  infant, 
said:    *lf  y(m  liarnlh'  anything,  this  is  what  1  will  do  to 
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yon/  or  similar  words  calculated  to  frighten  the  said  infant 
out  of  his  natural  and  childish  playfulness  and  prevent  his 
touching  any  of  defendants'  property,  or  being  about  said  , 
room  or  the  halls;  that  the  said  infant  threw  up  his  hands 
when  thus  frightened  and  assaulted,  and,  by  some  means 
unknown  to  this  plaintiff,  the  said  pistol  was  carelessly 
and  negligently  discharged  by  the  said  defendants'  servant 
as  aforesaid." 

The  petition  contains  the  usual  allegations  as  to  dam- 
ages. 

The  defendants  by  their  answers  admit  that  the  defend- 
ant administrator  and  corporation  were  the  proprietors  of 
the  hotel  and  were  operating  it  as  alleged  in  the*  petition; 
that  the  plaintiff,  his  wife  and  infant  son  were  rt^ceived 
into  said  hotel  as  guests,  at  the  date  alleged  in  the  petition, 
and  that,  while  the  plaintiff  and  the  said  members  of  his 
family  were  thus  guests  at  the  hotel,  the  son  was  seriously 
injured.  But  they  specifically  deny  that  the  person  de- 
scribed in  the  petition  as  their  porter  or  servant  was  in 
their  employ  at  the  time  the  injury  occurred,  and  that  he 
was  on  duty,  or  in  the  performance  of  any  duty,  as  porter 
or  servant  of  the  defendants  at  such  time.  They  also  spe- 
cifically deny  that  the  defendant  George  E.  Barker  was 
one  of  the  proprietors  of  the  hotel,  or  in  any  way  inter- 
ested in  the  same,  or  the  operation  thereof,  save  as  presi- 
dent of  the  defendant  corporation. 

The  evidence  adduced  by  the  plaintiff  sufficiently  shows 
that  the  plaintiff,  his  wife  and  infant  son  became  guests 
at  the  hotel,  intending  to  remain  but  a  short  time;  that 
about  three  days  after  they  were  received  in  the  hotel, 
and  while  they  were  guests  therein,  a  servant  of  the  pro- 
prietors of  the  hotel,  who  had  waited  upon  the  plaintiff 
and  the  members  of  his  family  during  their  stay  at  the 
hotel,  was  playing  a  harmonica  in  a  room  which  was 
not  one  of  those  assigned  to  the  plaintiff  or  any  member 
of  his  family;  that  the  plaintiff's  infant  son,  attracted  by 
the  music,  entered  the  room,  the  door  of  which  was  open : 
that  thereupon  the  servant  who  had   been   playing  the 
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harmonica  took  up  a  revolver  and  pointed  it  at  the  boy, 
saying,  "See  here,  young  fellow,  if  you  touch  anything, 
this  is  what  you  get."  The  revolver,  by  some  means,  was 
then  discharged,  the  ball  striking  the  boy,  destroying  one 
of  his  eyes  and  inflicting  upon  him  other  serious  injuries. 
While  there  is  no  direct  evidence  that  the  person  who  in- 
flicted the  injuries  was  in  the  employ  of  the  proprietors  of 
the  hotel,  the  evidence  shows  that  he  waited  on  the  guests, 
carried  water  to  their  rooms  and  rendered  such  other 
services  as  are  usually  rendered  by  servants  of  a  certain 
class  about  a  hotel,  and  is  amply  suflftcient  to  warrant  a 
flnding  that  he  was  the  servant  of  the  proprietors,  and, 
for  the  purposes  of  this  case,  would  have  made  him  such, 
perhaps,  in  the  absence  of  a  contract  of  employment. 
There  is  no  evidence  tending. to  connect  the  defendant 
George  E.  Barker  with  the  operation  of  the  hotel. 

At  the  close  of  plaintiff's  case  the  court  directed  a  ver- 
dict for  the  defendants,  and  from  a  judgment  rendered  on 
such  verdict  the  plaintiff  brings  the  record  here  for  re- 
view. 

The  defendants  insist,  that  the  plaintiff  having  failed  to 
allege  that  the  servant  wilfully  or  maliciously  inflicted  the 
injury,  it  was  incumbent  on  him  to  show  that  the  injuries 
were  the  result  of  negligence  on  the  part  of  the  servant  in 
the  performance  of  some  duty  for  which  he  was  employed, 
or  in  the  discharge  of  some  duty  which  the  defendants 
owed  the  plaintiff.  We  think  they  overlook  the  theory 
upon  which  this  action  was  brought  and  prosecuted.  The 
plaintiff  by  his  petition  and  evidence  obviously  intended 
to  commit  himself  unreservedly  to  the  theory  that  his 
cause  of  action  is  ex  contractu.  A  contract  is  alleged  in 
the  petition,  the  wrongful  acts  of  the  servant,  which  re- 
sultiHl  in  injury  to  the  boy  are  alleged,  not  for  the  pur- 
pose of  stating  a  cause  of  action  ex  delicto,  but  for  the 
purpose  of  showing  a  breach  of  contract  and  consequent 
damages. 

This  brings  us  at  once  to  the  question,  whether  the  act 
of  the  servant;  resulting  in  the  injuries  complained  of,  con- 
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stitutes  a  breach  of  the  implied  contract  between  the  plain- 
tiflf  and  the  proprietors  of  the  hotel  for  the  entertainment 
of  the  former  and  his  family.  By  the  implied  contract 
between  a  hotel  keeper  and  his  guest,  the  former  under- 
takes more  than  merely  to  furnish  the  latter  with  suit- 
able food  and  lodging.  There  is  implied  on  his  part  the 
further  undertaking  that  the  guest  shall  be  treated  with 
due  consideration  for  his  safety  and  comfort.  Rommel  v. 
Schambacher,  120  Pa.  St.  579;  Jencks  v.  Coleman^  2  Sum- 
ner (U.  S.  C.  C),  221.  In  Commonwealth  v.  Power,  7  Met. 
(Mass.)  596,  Shaw,  C.  J.,  said: 

"An  owner  of  a  steamboat  or  railroad,  in  this  respect,  is 
in  a  condition  somewhat  similar  to  that  of  an  innkeeper, 
whose  premises  are  open  to  all  guests.  Yet  he  is  not  only 
empowered,  but  he  is  bound,  so  to  regulate  his  house,  as 
well  with  regard  to  the  peace  and  comfort  of  his  guests, 
who  there  seek  repose,  as  to  the  peace  and  quiet  of  the 
Ticinity,  as  to  repress  and  prohibit  all  disorderly  conduct 
therein;  and  of  course  he  has  a  right,  and  is  bound,  to 
exclude  from  his  premises  all  disorderly  persons,  and  all 
persons  not  conforming  to  regulations  necessary  and 
proper  to  secure  such  quiet  and  good  order." 

The  foregoing  language  is  quoted  with  approval  in  Bass 
V.  Chicago  d  N.  W.  B.  Co.,  36  Wis.  450.  Substantially  the 
same  language  is  employed  by  the  court  in  Dickson  v. 
WaJdron,  135  Ind.  507,  34  N.  E.  506.  See  also  Norcross 
V.  Norcross,  53  Me.  163 ;  Pinkerton  v.  Woodward,  33  Cal. 
557,  585;  Rvssell  v.  Fagan,  7  Houst.  (Del.)  389;  Pull- 
man Palace  Car  Co.  v.  Lowe,  28  Neb.  239.  The  foregoing 
also  show  that  the  duties  of  a  hotel  keeper  to  his  guests  are 
regarded  as  similar  to  the  common  law  obligation  of  a 
common  carrier  to  his  passengers.  As  regards  the  duty 
of  a  common  carrier  to  his  passengers,  in  Dwinelle  v.  New 
York  C.  &  H.  R.  R.  Co.,  120  N.  Y.  117, 127,  the  court  said: 

"Ab  we  have  seen,  the  defendant  owed  the  plaintiflf  the 
duty  to  transport  him  to  New  York,  and,  during  its  per- 
formance, to  care  for  his  comfort  and  safety.  The  duty  of 
protecting  the  personal  safety  of  the  passenger  and  pro- 
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moting,  by  every  reasonable  means,  the  accomplishment 
of  his  journey  is  continuous,  and  embraces  other  atten- 
tions and  services  than  the  occasional  service  required 
in  giving  the  passenger  a  seat  or  some  temporary  accom- 
modation. Hence,  whatever  is  done  by  the  carrier  or  its 
servants  which  interferes  with  or  injures  the  health  or 
strength  or  person  of  the  traveler,  or  prevents  the  accom- 
plishment of  his  journey  in  the  most  reasonable  and 
speedy  manner,  is  a  violation  of  the  carrier^s  contract,  and 
he  must  be  held  responsible  for  it." 

To  the  same  eflfect  are  the  following:  Pittsburg,  F.  W. 
d  G.  R.  Co,  V.  Hinds,  53  Pa.  St.  512;  Qoddard  v.  Grand 
Trunk  R.  Go.,  57  Me.  202;  Ghamberlqin  v.  Chandler,  3 
Mason  (U.  S.  C.  C),  242;  Pendleton  v.  Kinsley,  3  CliflF. 
(U.  S.  C.  C.)  417;  Bryant  v.  Rich,  106  Ma^s.  180;  Chicago 
&  E,  R.  Co.  V.  Flcxman,  103  111.  546;  Southern  Kansas  R. 
Co.  V.  Rice,  38  Kan.  398.  An  examination  of  the  foregoing 
cas(^  ^y\\\  show,  we  think,  that  the  reasoning  applies  with 
eciual  force  to  a  hotel  keeper  as  regards  his  duties  to  his 
guests.  Those  duties  spring  from  the  implied  terms  of  his 
contract  and  a  failure  to  discharge  them,  and  while  it  may 
in  some  instances  amount  to  a  tort,  it  amounts  in  every 
instance  to  a  breach  of  contract. 

If  then  the  defendants  were  under  a  contractual  obliga- 
tion that  the  plaintiff  and  his  family  should  be  treated 
with  due  consideration  for  their  comfort  and  safety,  the 
act  of  the  servant,  resulting  in  the  injuries  complained  of, 
obviously  amounts  to  a  breach  of  contract.  That  the 
wrongful  act  was  committed  by  a  servant  is  wholly  im- 
material. The  rule  which  requires  that  a  guest  at  a  hotel 
be  treated  with  due  consideration  for  his  comfort  and 
safety  would  be  of  little  value  if  limited  to  the  proprietor 
himself.  As  a  rule  he  does  not  come  in  contact  with  the 
guests.  11  is  undertaking  is  not  that  he  personally  shall 
treat  them  with  due  consideration,  but  that  they  shall 
be  so  treated  while  inmates  of  the  hotel  as  guests ;  and  if 
they  be  not  thus  treated  there  is  a  breach  of  the  implied 
contract,  whether  the  lack  of  such  treatment  is  the  result 
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of  some  act  or  omission  of  the  proprietor  himself,  or  of 
his  servant  or  servants. 

Neither  do  we  deem  it  material  whether  the  servant,  at 
the  time  of  the  injury,  was  actively  engaged  in  the  dis- 
charge of  his  duty  as  servant  or  not.  He  was  a  servant  of 
the  proprietor  and  an  inmate  of  the  hotel;  his  duty  as  to 
the  treatment  to  be  accorded  the  gu(»sts  of  the  hotel  was 
a  continuing  one.  and  rested  upon  him  wherever,  within 
tlie  hotel,  he  was  brought  in  contact  with  them.  To  hold 
otherwise  would  be  to  say  that  a  guest  would  have  no 
r<Hlr(»ss  for  any  manner  of  indignity  received  at  a  hotel, 
so  long  as  it  was  inflict (xl  by  a  servant  not  actively  en- 
gaged in  the  discharge  of  some  duty.  The  following  from 
Dtr'uirllc  r,  Nrtc  York  (\  &  H.  It.  R.  Co..  120  N.  Y.  117,  is 
]>eculiiirly  applical)le  to  this  point: 

'*Tlie  idea  that  the  servant  of  a  carrier  of  persons  may, 
in  the  intervals  between  r(^nd(»ring  personal  services  to  the 
pass(*nger  for  his  accommodation,  assault  the  person  of 
the  passenger,  destroy  his  consciousness,  and  disable  him 
from  further  pursuit  of  his  journey,  is  not  consistent  with 
the  duty  that  the  carrier  owes  to  th(»  passenger,  and  is 
little  less  than  monstrous.  While  this  general  duty 
rested  upon  the  defendant  to  prot(»ct  the  person  of  the 
passenger  during  the  entire  perfornuince  of  th(»  contract, 
it  signifies  but  little  or  nothing  whether  the  servant  had 
or  had  not  complet(*d  the  temporary  or  particular  service 
he  was  performing  or  had  completed  the  performance  of 
it,  when  the  blow  was  struck.  The  blow  was  given  by  a 
.servant  of  the  defendant  while  the  defendant  was  perform- 
ing its  contract  to  carry  safely  and  to  protect  the  person 
of  the  plaintiff,  and  was  a  violation  of  such  contract." 

It  is  equally  immat(*rial  to  this  case,  we  think,  whether 
the  shooting  was  accidental  or  wilful.  The  servant  in 
pointing  a  loaded  gun  at  the  boy  committed  a  trespass,  and 
as  a  result  of  such  trespass  inflicted  serious  and  pi^rmanent 
injuries  on  the  child.  Mis  acts,  therefore,  constituted  a 
breach  of  the  implied  und(*rtaking  of  his  employers  to  treat 
the  plaintiff  and  his  family  with  due  consideration  for 
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their  safety  and  comfort,  for  which  breach  his  employers 
are  liable  in  damages. 

We  are  aware  that  there  are  cases  holding  contrary  to 
the  foregoing  conclusion,  but  they  do  not  seem  to  us  to  be 
based  on  sound  reasons,  nor  upon  just  considerations  of 
public  policy,  and  are  contrary  to  the  weight  and  trend  of 
modern  authority. 

The  plaintiff  offered  to  prove  by  one  of  his  witnesses  that 
the  day  follo'Wing  the  accident  one  Mr.  Bowman,  the  man- 
ager of  the  hotel,  told  the  witness  "that  he  had  told  the 
boys  (referring  to  the  porters  and  bellboys  of  the  hotel) 
time  and  again  to  keep  the  kid  (meaning  the  plaintiff's 
son)  out  of  the  elevator,  halls  and  rooms  of  the  hotel,  and 
to  keep  him  in  his  mother's  room."  The  offer  was  rejected, 
and  the  plaintiff'  contends  that  the  ruling  of  the  court 
in  that  behalf  is  erroneous.  We  do  not  think  so.  It  was  not 
within  the  scope  of  the  authority  of  the  manager  to  bind 
his  employer  by  'the  admission  or  declaration  sought  to 
be  proved,  and  it  waa  too  remote  in  point  of  time  and  too 
detached  from  the  injury  to  be  admissible  as  a  part  of  the 
res  gestw.  Gale  Sulky  Harrow  (Jo.  v.  Laughlin,  31  Neb. 
103;  Commercial  Nat.  Bank  v.  Brill,  37  Neb.  62ff;  Collins 
V.  State,  46  Neb.  37;  City  of  Friend  v.  Burleigh,  53  Neb. 
674. 

As  to  the  defendant  George  E.  Barker,  as  we  have  seen, 
there  is  no  evidence  which  would  warrant  a  verdict  against 
him.  Hence,  so  far  as  he  is  concerned,  the  judgment  of 
the  district  court  is  right,  but  as  to  the  other  defendants  it 
is  recommended  that  the  judgment  be  reversed  and  the 
cause  remanded  for  further  proceedings  according  to  law. 

Babnes  and  Glanville,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court,  as  to  the  de- 
fendant George  E.  Barker,  is  affirmed  and,  as  to  the  other 
defendants,  the  judgment  is  reversed  and  the  cause  re- 
manded for  further  proceedings  according  to  law. 


Judgment  agoo&dinqly. 
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The  following  opinion  on  rehearing  was  filed  May  3, 
1905.  Former  judgment  adhered  to.  Babnbss,  J.,  dissent- 
ing: 

L  Xaster  and  Servant:  Tobts  ot  SEBYAifT.  The  relation  of  master  and 
senrant  does  not  render  the  master  liable  for  the  torts  of  the 
servant,  unless  connected  with  his  duties  as  such  senrant  or 
within  the  scope  of  his  employment 

2.  Innkeepers:  Assault  bt  Sextant:  Ltabilitt.  It  is  the  duty  of  a 
hotel  keeper  to  protect  his  guests  while  in  his  hotel  against  the 
assaults  of  employees  who  assist  in  the  conduct  of  the  hotel  and 
in  the  care  and  accommodation  of  the  guests.  If  damages  result 
from  such  assault  the  hotel  keeper  is  liable  therefor. 

Bedgwiok,  J. 

Since  the  filing  of  the  former  opinion  in  this  case,  ante, 
p.  83,  the  question  principally  discussed  therein,  and  aris- 
ing out  of  the  same  transaction,  has  been  decided  by  the 
United  States  court  of*  appeals  for  this  circuit,  Clancy  v. 
Barker,  131  Fed.  161.  The  opinion  of  that  court  prepared 
by  Judge  Sanborn  strongly  states  the  reasons  which  led 
the  majority  of  the  court  to  the  conclusion  that  the  hotel 
company  ought  not  to  be  held  liable.  In  a  dissenting 
opinion  Judge  Thayer  upholds  the  views  expressed  in  the 
former  opinion  of  this  court. 

1*  The  first  ground  urged  by  counsel  for  holding  the  de- 
fendant liable  we  think  is  satisfactorily  discussed  in  the 
majority  opinion  of  that  court.  This  relates  to  the  doc- 
trine of  respondeat  superior  derived  from  the  relation  of 
master  and  servant.  If  there  had  been  evidence  showing 
that  it  was  the  duty  of  the  employees  of  the  hotel  to  prevent 
children  from  entering  and  playing  in  rooms  which  were 
not  assigned  to  them,  it  might  perhaps  be  contended  that 
the  boy  Lacy  was  acting  within  the  scope  of  his  employ- 
ment when  the  accident  occurred.  The  evidence  offered  as 
tending  to  show  that  he  was  so  acting  was  properly  ex- 
cluded, as  shown  in  the  former  opinion,  and  it  does  not 
appear  that  there  was  any  other  evidence  in  the  record 
upon  this  p<Mnt. 
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2.  Whether  the  relation  that  exists  between  a  keeper  of 
a  hotel  and  his  guests  makes  the  former  liable  for  any  mis- 
conduct of  his  employees,  by  which  his  guests  are  injured 
while  they  are  in  the  hotel  and  are  in  his  care,  is  a  more 
diflScult  question.  It  is  admitted  that  common  carriers 
under  such  circumstances  are  liable.  It  is  said  that  the 
reason  for  this  is  that  the  passenger  places  himself  in  the 
care  of  the  employees  of  the  carrier,  and  is  continually  in 
their  care,  so  that  whatever  they  do  while  the  passenger  is 
being  transported  is  within  the  scope  of  their  employment. 
The  hotel  keeper  is  also  bound  to  bestow  reasonable  care 
for  the  safety  and  comfort  of  his  guests.  He  is  not  an 
insurer  of  his  gucvSts ;  but  neither  is  the  carrier  an  insurer 
of  his  passengers.  The  carrier  of  course  is  bound  to  use 
extraordinary  care  or,  as  is  sometimes  said,  the  utmost 
care  for  the  safety  of  his  passengers.  The  busin(^s  en- 
gaged in  is  a  dangerous  one  and  the  care  should  be  in  pro- 
portion to  the  dangcT  that  exists.  In  this  respect  there  is 
a  difference  between  the  two  situations,  but  both  perform 
public  duties,  and  are  bound  to  serve  any  individual  who 
requires  their  service  and  suitably  applies  for  it.  The  hotel 
keeper  offers  accommodations  for  strangers  who  are  not 
acquainted  with  his  employees  and  who  have  no  voice  in 
their  selection.  He  undertakes  to  provide  them  with  suit- 
able accommodations  and  with  at  least  a  certain  degree  of 
care  for  their  comfort  and  safety.  He  has  some  4-ontrol 
over  their  persons  and  conduct.  He  must  not  allow  such 
conduct  on  their  part  as  will  interfere  with  the  reasonable 
hospitality  which  he  owes  to  other  guests.  It  may  be  that 
the  carrier  has  greater  control  over  the  persons  and  con- 
duct of  j)assengers,  but  this  idea  seems  to  be  exaggerated 
in  some  of  the  opinions.  In  what  sense  does  the  porter  of 
a  sleeping  car  have  charge  of  the  occupants  of  the  car  and 
have  control  of  their  conduct  and  behavior?  Surely,  if  it 
is  different  in  degree  from  the  control  that  the  hotel  keei)er 
has  over  his  guests,  it  is  not  much  different  in  kind.  The 
hotel  keeper  is  under  obligation  to  protect  his  guests  from 
danger  when  it  is  reasonably  within  his  power  to  do  so; 
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and  is  under  obligation  to  8(»U*ct  such  employees  as  will 
look  after  the  saft^ty  and  comfort  of  his  guests,  and  will 
not  commit  acts  of  violence  against  them  so  far  as  is  reason- 
ably within  his  power.  It  would  seem  that  to  relieve  him 
from  liability  for  injuries  done  to  his  guests  by  his  em- 
ploye*, upon  the  sole  ground  that  the  (Miiployee  was  not 
then  in  the  active  discharge  of  some*  specific  duty  in  con- 
nection with  his  employment,  and  hold  the  carrier  r(»spon- 
sible  under  similar  conditions,  is  making  a  fine  distinction. 
The  liability  of  a  common  carrier  und(T  such  circum- 
stances is  a  doctrine  of  mod(Tn  growth.  There  does  not 
appear  to  be  reason  for  establishing  such  doctrim?  that 
would  not  equally  apply  under  modern  conditions  to  the 
relations  betw(H»n  an  innkeeper  and  his  guests. 

Notwithstanding  tin*  great  respect  due  to  the*  court  which 
has  rea<*hed  a  contrary  conclusion  in  Clancy  v,  Barker, 
supra,  we  conclude  that  our  former  decision  ought  to  be 
adhered  to. 

Former  judgment  adiieukd  to. 

Barnes,  J.,  dissenting. 

In  this  case  I  find  myself  unable  to  concur  in  the  ma- 
jority opinion,  which  adheres  to  our  former  d(»cision. 
^Miile  I  concurred  in  that  divisicm  when  it  was  rendered, 
on  a  reexamination  of  the  question  as  pri\s(»nte<l  on  the  r(»- 
hearing,  I  am  convincn^l  that  tin*  (h»fen<lant  should  not  be 
held  liable.  The  facts  which  are  the  basis  of  the  plaint  ill's 
caus(*  of  ax'tion,  bri(»fly  stated,  are  as  follows :  The  j^laintift", 
Michael  F.  Clancy  and  his  wife,  with  th<Mr  infant  s(m 
FriHMnan,  who  was  about  six  y(»ai"s  old,  Wi»re  stopping  at  th(» 
Barker  hotel  in  the  city  of  Omaha,  and  had  be(»n  giuvsts  at 
the  hotel  for  several  days  prior  to  the  accident  coin})lained 
of.  About  8:  30  o'clock  of  the  (»v(Miing  of  January  15,  IDOli, 
Frnnnan  left  his  motluT's  room  and  went  down  the  (H(*va- 
tor  to  the  first  floor  of  the*  hot$»l,  as  he  says,  "To  g(»t  some 
ice  water."  K(*aching  that  floor,  h(»  i>ass<'d  by  a  room  wh(*re 
a  boy  of  the*  muni*  of  Lacy,  who  was  (employed  as  a  porter 
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or  bollboy  at  the  hotel,  was  playing  a  harmonica;  the  door 
being  ajar  he  entered  this  room,  apparently  to  satisfy  his 
childish  curiosity;  another  boy,  who  sometimes  ran  the 
elevator,  was  also  in  the  room;  both  of  these  employees 
seem  to  have  been  off  duty  at  the  time,  and  engaged  in 
amusing  themselves  in  a  room  not  occupied  by  any  of  the 
guests  of  the  house.  As  the  Clancy  boy  entered  the  room, 
young  Lacy  said  to  him,  apparently  in  jest,  "See  here, 
young  fellow,  if  you  touch  anything,  this  is  what  you  get," 
at  the  same  time  pointing  a  pistol  at  him.  The  pistol  was 
at  that  instant  accidentally  discharged,  the  ball  striking 
the  boy  Freeman  in  the  head,  destroying  one  of  his  eyes 
and  inflicting  other  injuries  upon  him  which,  however,  did 
not  prove  fatal ;  and  this  action  was  brought  by  the  father 
to  recover  damages  alleged  to  have  been  sustained  by  him 
by  reason  of  these  facts. 

The  prevailing  opinion  does  not  place  the  right  of  re- 
covery in  this  case  on  the  ground  of  negligence  or  tort,  for 
no  negligence  on  the  part  of  the  defendants  is  alleged  or 
proved;  but  bases  such  right  solely  on  an  alleged  breach 
of  the  implied  contract  of  an  innkeeper  that  his  guest  shall 
be  treated  with  due  consideration  for  his  comfort  and 
safety ;  and  so  holds  the  proprietors  of  the  hotel  liable  to 
both  the  father  and  his  infant  son  for  the  damages  sus- 
tained by  them. 

It  must  be  conceded  that,  until  recent  years,  the  whole 
trend  of  authority  supported  and  adhennl  to  the  common 
law  rule  tliat  an  innkeeper  is  not  an  insurer  of  the  safety 
of  his  guest  against  injury,  and  that  his  obligation  is 
liniitc^d  to  th(»  (^\ercise  of  reasonable  care  for  the  siifetv, 
comfort  and  entertainment  of  his  visitor.  Calyces  case, 
8  l{<»p.  (4  (\)ke)  32;  Sandys  r.  Florence,  47  L.  J.  i\  l\ 
598;  \Veel:s  r.  MeXuIfy,  101  Tenn.  495;  riirfif<  r.  Dinneen. 
4  Dak.  245;  Slie/fer  i\  Willoiif/hby.  163  111.  518;  aUbert  i\ 
Hoffman,  (56  la.  205;  Orerslreet  i\  Moser,  88  Mo.  App.  72; 
SI  an  ley  v.  Bircher,  78  Mo.  245;  Stott  ?\  Churehill,  15 
Misc.  (N,  Y.)  80,  36  N.  Y.  Supp.  476;  Sneed  i\  Moonhead. 
70  Miss.  690.    It  is  claimed,  however,  that  the  more  recent 
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cases  have  changed  the  rule,  and  to  support  this  view  we 
are  referred,  in  the  original  opinion,  to  Rommel  v.  Scham- 
backer,  120  Pa.  St.  579.  In  that  case  it  appears  that  on 
the  evening  of  the  9th  of  August,  1884,  the  plaintiff,  Wil- 
liam Rommel,  a  minor,  entered  the  tavern  of  Jacob  Scham- 
bacher,  and  there  found  one  Edward  Flanagan ;  they  both 
became  intoxicated  on  the  liquor  furnish(*d  them  by  Scham- 
bacher.  While  the  plaintiff  was  standing  outside  of  the 
bar,  engaged  in  conversation  with  the  defendant,  Flanagan 
pinned  a  piece  of  paper  to  his  back  and  set  it  on  fire.  The 
consequence  was  that  KommeFs  clothes  were  soon  in 
flames,  and  before  they  could  be  extinguished  he  was  badly 
injured.  On  those  facts  it  was  held  that  the  proprietor  of 
a  saloon  is  liable  for  injuries  sustained  by  one  who  enters 
therein  and  becomes  intoxicated,  by  reason  of  another,  who 
also  became  intoxicated  there,  and  who,  in  full  view  of  the 
proprietor,  attached  a  piece  of  paper  to  the  former  and  set 
it  on  fire. 

The  sole  ground  of  holding  the  proprietor  liable  was  that 
he  furnished  the  liquor  which  caused  the  intoxication  of 
the  two  men,  and  allowed  one  of  them,  in  his  presence,  to 
attach  the  paper  to  the  other  and  set  it  on  fire,  when  he 
could,  and  should,  have  prevented  it.  So  it  will  be  seen 
that  there  is  nothing  in  the  facts  of  that  case,  or  in  the 
matter  actually  decided,  which  supports  the  prevailing 
opinion. 

Our  attention  is  also  called  to  the  case  of  Commonwealth 
i\  Power,  7  Met.  (Mass.)  596,  in  which  Shaw,  C,  J., 
said: 

"An  owner  of  a  steamboat  or  railroad,  in  this  respect,  is 
in  a  condition  somewhat  similar  to  that  of  an  innkeeper, 
whose  premises  are  open  to  all  guests.  Yet  he  is  not  only 
empowered,  but  he  is  bound,  to  so  regulate  his  house,  as 
well  with  regard  to  the  peace  and  comfort  of  his  gu(*sts, 
who  there  seek  repose,  as  to  the  peace  and  quiet  of  the 
vicinity,  as  to  repress  and  prohibit  all  disorderly  conduct 
therein;  and  of  course  he  has  a  right,  and  is  bound,  to 
exclude  from  his  premises  all  disorderly  persons,  and  all 


96  NEBRASKA  REPORTS.  [Vol.  71 


Clancy  v.  Barker. 


persons  not  conforming  to  regulations  necessary  and 
proper  to  such  quiet  and  good  order." 

This  language,  it  seems  to  me,  comes  far  short  of  justify- 
ing the  conclusion  announced  by  the  majority. 

The  case  of  Dickson  v.  Waldron,  135  Ind.  507,  is  also 
cited  to  sustain  the  prevailing  opinion.  The  facts  in  that 
case  were:  George  A.  Dickson  and  others  were  lessees  and 
managers  of  the  Park  theater  in  the  city  of  Indianapolis ; 
Waldron  came  to  the  box  office  of  the  theater  and  applied 
for  a  10-cent  ticket,  giving  the  ticket  seller,  one  Joseph 
Gordon,  a  silver  dollar,  and  receiving  from  him  his  ticket 
and  only  seventy  cents  in  change;  one  John  Dickson  was  in 
the  box  office  at  the  time  with  the  ticket  seller,  and  was  in 
charge  of  and  conducting  the  theater  for  and  on  behalf  of 
the  lessees.  Waldron  demanded  of  the  ticket  seller  the 
right  change;  an  altercation  ensued;  and  the  janitor  of 
the  theater,  who  was  also  a  special  policeman,  was  ordered 
by  Dickson,  who  had  reached  through  the  window  and 
grabbed  Waldron  and  slapped  him  in  the  face,  to  arrest 
Waldron  for  a  "vag."  The  janitor  thereupon  struck  Wal- 
dron, knocked  him  down  and  beat  him  severely;  some  one 
interfered,  and  the  janitor  withdrew;  then  Gordon  came 
out  of  the  ticket  office  and,  in  the  presence  of  the  manager, 
assaulted  Waldron  and  beat  him  shamefully;  thereafter 
the  jaiiitor  arrested  Waldron  and  took  him  to  the  police 
station.  On  these  facts  it  was  held,  as  in  Rommel  v.  Scham- 
backer  J  supra,  that  the  proprietor  of  the  theater  was  liable 
for  the  injuries  sustained  by  Waldron. 

In  the  foregoing  cases,  and  in  some  others,  the  courts 
have  made  use  of  the  expression,  "The  liability  of  an  inn- 
keeper is  like  that  of  a  common  carrier."  Rut  it  is  no- 
where held  that  the  kind  and  extent  of  the  liability  of  the 
innkeeper  is  the  same  as  that  of  a  common  carrier.  All  of 
the  other  cases  r(»f(Tr(Ml  to  are  actions  where  common  car- 
riers were  sued  for  injuries  to  pas8(»ngers  while  being 
transported. 

Our  attention  was  also  called,  on  the  rehearing,  to  the 
case  of  Curran  v,  Olson,  88  Minn.  307,  as  sustaining  plain- 
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tiff's  contention.  That  was  a  case  where  a  patron  of  a 
saloon  fell  asleep  in  his  chair  and  a  third  person  poured 
alcohol,  which  was  furnished  by  the  bartender  in  charge 
of  the  defendant's  business,  on  the  foot  of  the  sleeper  and 
set  it  on  fire.  The  saloon  keepcT  was  held  liable  because  the 
tort  was  committed  in  the  presence  and  with  the  assent 
of  his  managing  agent,  when  it  was  the  duty  and  within 
the  power  of  the  agent  to  have  prevented  it.  So,  it  seems 
to  me,  that  in  none  of  the  cases  to  which  our  att(*ution  Iuls 
been  directed  are  the  facts  the  same,  or  similar,  to  those 
in  the  case  at  bar,  and  I  am  of  opinion  that  none  of  them 
fairly  support  the  rule  announced  by  the  majority.  On 
the  other  hand,  I  believe  the  great  weight  of  authority  to 
be  with  the  defendants,  and  that  the  rule  that  an  innkeeper 
is  not  an  insnrer  of  the  safety  of  the  person  of  his  guest 
against  injuries,  and  that  his  contract  obligation  is  limited 
to  the  exercise  of  reasonable  care  for  the  safety,  comfort 
and  entertainment  of  his  visitors,  should  be  adhered  to. 
While  my  associates  state  that  they  do  not  intend  to  make 
the  innkeeper  an  insurer  of  the  safety  of  the  guest,  it  seems 
clear  to  me  that  such  is  the?  etYect  of  the  prevailing  opinion. 

The  case  of  Clancy  v.  Barker,  131  Fed.  161,  which  was 
an  action  for  the  infant  Fre(*inan  Clancy,  by  th(»  plaintiff 
herein,  as  his  next  friend,  to  recover  for  his  injuries  oc- 
casioned by  the  accident,  which  is  the  basis  of  this  action, 
is  commented  on  by  the  majority,  and  I  tak(»  tliis  occasion 
to  review  it.  It  was  there  held  by  the  United  States  circuit 
court  of  appeals  that  the  defendants  were  not  liable.  The 
plaintiff's  contention  there  was  the  same  as  here,  and 
Judge  Sanborn,  who  wrote  the  prevailing  opinion,  said: 

"The  crucial  question,  here,  therefore,  is  whether  or  not 
an  innkeeper  is  an  insurer  of  the  saf(»ty  of  the  person  of 
his  guest  while  the  latter  remains  in  his  hotel  against  the 
negligent  and  wilful  acts  of  his  servants,  when  they  are 
acting  without  the  course^  and  with(mt  the  actual  or  ap- 
parent scope  of  their  employment.  •  ♦  •  Counsel  for 
the  plaintiff  insists  that  the  liability  of  the  innkeepei-s 
should  ho  extended  in  the  case  at  bar  i»ven  bevond  that  of 
10 
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common  carriers,  so  that  the  defendants  should  be  held 
liable  for  the  injuries  inflicted  by  the  wilful  or  careless 
act  of  their  servant  when  he  was  not  acting  within  the 
course  or  scope  of  his  employiiu^nt.  The  argument  in  sup- 
port of  this  contention  is  that  common  carriers  are  liable 
for  the  negligent  or  wilful  acts  of  their  servants  to  whom 
they  intrust  the  care,  custody,  and  control  of  the  pass- 
congers  they  transport,  and  that  the  liability  of  innkeepers 
to  their  guests  is  similar  to  that  of  carriers  to  their  pass- 
engers. There  are  many  reasons,  however,  why  this  argu- 
ment is  not  persuasive,  and  why  it  fails  to  demonstrates 
that  an  innkeeper  insures  the  safety  of  the  persons  of  his 
guests  against  injuries  inflicted  by  his  servants  when  they 
are  not  engaged  in  the  discharge  of  their  duties  as  em- 
ployees. ♦  ♦  •  There  is  a  marked  difference  in  the 
character  of  the  contracts  of  carriage  on  a  railroad  or 
steamboat  and  of  entertainment  at  an  inn,  and  a  wide 
difference  in  the  relations  of  the  parties  to  these  contracts. 
In  the  former,  the  carrier  takers  and  tlie  passenger  sur- 
renders to  him  the  control  and  dominion  of  his  person, 
and  the  chief,  nay,  practically  the  only,  occupation  of  both 
parties  is  the  performance  of  the  contract  of  carriage. 
For  the  time*  being  all  other  o(*cupations  are  subordinates 
to  the  transportation.  The  carrier  regulates  the  move- 
ments of  the  passeng<T,  a*ssigns  him  his  seat  or  berth,  and 
determines  when,  how,  and  where  he  shall  ride,  eat,  and 
sleep,  while  the  passeng(»r  submits  to  the  rules,  regula- 
tions, and  directions  of  the  carrier,  and  is  transported  in 
the  nmnner  the  latter  directs.  The  contract  is  that  the 
passenger  wdll  surrender  the  direction  and  dominion  of 
his  person  to  the  servants  of  tlu^  carrier,  to  be  transported 
in  the  car,  seat,  or  berth  and  in  the  manner  in  which  they 
direct,  and  that  the  latter  will  tak(^  charge  of  and  trans- 
port the  person  of  the  passc^nger  safely.  The  logical  and 
nec(^ssary  result  of  this  relation  of  the  parties  is  that  every 
servant  of  the  carrier  who  is  employed  in  assisting  to 
transport  the  passengt^'  saf(»ly,  <^very  conductor,  brake- 
man,  and  porter  who  is  employinl  to  assist  in  the  trans- 
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portation,  is  constantly  acting  within  the  scope  and  course 
of  his  employment  while  he  is  upon  the  train  or  boat,  be- 
cause he  is  one  of  those  selected  by  his  master  and  placed 
in  charge  of  the  person  of  the  passenger  to  safely  transport 
him  to  his  destination.  Any  negligent  or  wilful  act  of 
such  a  servant  which  inflicts  injury  upon  the  passenger 
is  necessarily  a  breach  of  the  master's  contract  of  safe 
carri^e,  and  for  it  the  latter  must  respond.  But  the 
contract  of  an  innkeeper  with  his  guest,  and  their  rela- 
tions to  each  other,  are  not  of  this  character.  The  inn- 
keeper does  not  take,  nor  does  the  guest  surrender,  the 
control  or  dominion  of  the  latter's  person.  The  perform- 
ance of  the  contract  of  entertainment  is  not  the  chief 
occupation  of  the  parties,  but  it  is  subordinate  to  the 
ordinary  business  or  pleasure  of  the  guest.  The  inn- 
keeper assigns  a  room  to  his  guest,  but  neither  he  nor  his 
servants  direct  him  when  or  how  he  shall  occupy  it.  *  *  * 
The  agreement  is  not  that  the  guest  shall  surrender  the 
control  of  his  person  and  action  to  the  servants  of  the 
innkeeper,  in  order  that  he  may  be  protected  from  injury 
and  entertained.  It  is  that  the  guest  may  retain  the 
direction  of  his  own  action,  that  he  may  enjoy  the  enter- 
tainment offered,  and  that  the  innkeeper  will  exercise 
ordinary  care  to  provide  for  his  comfort  and  safety.  ♦  ♦  ♦ 
The  natural  and  logical  result  of  this  relation  of  the  par- 
ties is  that  when  the  servants  are  not  engaged  in  the  course 
or  scope  of  their  employment,  although  they  may  be 
present  in  the  hotel,  they  are  not  performing  th(Mr  mas- 
ter's contract,  and  he  is  not  liable  for  their  negligent  or 
i»ilful  acts.'' 

An  examination  of  the  cases  involving  the  liability  of 
common  carriers,  of  owners  of  palace  cars,  of  steamboats, 
and  of  theaters,  cited  in  the  prevailing  opinion,  discloses 
that  the  defendants'  servants  in  every  case  were  acting 
within  the  course  or  scope  of  their  employment,  and  none 
of  them  hold  the  defendants  liable  for  the  wilful  or  negli- 
gent acts  of  their  employees  beyond  that  scope.  I  am 
much  impressed  with  the  prevailing  opinion  ot  Judge 
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Sanborn.  The  reasoning  employed  by  him  appears  to  be 
sound  and  is  supported  by  the  great  weight  of  authority 
in  both  England  and  this  country;  and  while  I  do  not 
consider  myself  bound  by  that  opinion,  yet  it  seems  to 
me  to  announce  the  better  rule.  I  regret  that  different 
courts  should  arrive  at  different  and  inconsistent  con- 
clusions from  the  same  facts,  and  practically  in  the  same 
case. 

Again,  the  supreme  court  of  Dakota  in  Curtis  v.  Din- 
nccrty  supra,  directly  decided  a  similar  question  to  the  one 
presented  in  this  case  in  accordance  with  the  general  rule, 
and  in  favor  of  the  innkeeper.  In  that  case  the  plaintiff, 
while  a  guest  at  the  defendant's  hotel,  was  assaulted  by 
the  defendant's  husband,  who  was  employed  in  an<l  about 
the  house,  but  not  in  the  course  of  his  employment.  The 
court  said:     . 

"It  is  doubtless  good  legal  doctrine  that  a  master  is 
liable  to  answer  in  a  civil  action  for  the  tortious  or  wrong- 
ful act  of  his  servant  if  done  in  the  course  of  his  employ- 
ment in  the  master's  service,  even  though  the  master  did 
not  know  of  or  authorize  such  act,  or  may  have  disap- 
proved of  or  forbidden  it.  The  act  must  be  done  in  the 
execution  of  the  authority  given  by  the  master  and  in 
pursuit  of  the  master's  business,  and  must  be  within  the 
scope  of  the  servant's  employment,  or,  unless  it  be  ratified 
by  the  niastcT,  he  (the  master)  will  not  be  liable  therefor." 

And  so  it  was  held  that  an  innkeeper  is  not  liable  for 
assault  and  battery  committed  on  a  guest  by  one  of  his 
servants,  where  the  assault  was  not  within  the  line  of  the 
servant's  duty,  and  was  not  advised  or  countenanced  by 
the  master. 

In  a  still  later  case,  Rahmel  v.  Lehndorff,  142  Cal.  681, 
the  supreme  court  of  California,  in  a  well  considered  opin- 
ion, held  that  an  assault  by  a  waiter  in  a  hotel  on  a  guest 
is  not  within  the  scope  of  the  waiter's  employment,  or 
within  the  real  or  suppostnl  scope  of  his  duties  so  as  to 
render  the  innkeeper  liable  for  the  tort.  An  innkeeper  is 
not  bound  to  protect  his  giic»sts  from  acts  of  violence  of 
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his  servants^  in  the  absence  of  negligeAce  in  employing  a 
violent  or  disorderly  person. 

To  my  mind  there  are  many  other  reasons  why  the  con- 
tractual liability  of  innkeepers  to  their  guests  should  not 
be  held  to  be  coextensive  with,  and  the  same  as  that  of 
common  carriers  to  their  passengers.  The  agencies  em- 
ployed by  common  carriers  to  transport  their  passengers 
are  extremely  hazardous,  and  are  not  in  any  maimer  under 
the  control  of  the  passenger  himself.  They  are  used  and 
controlled  wholly  by  the  servants  of  the  carrier  in  trans- 
porting the  passenger  to  his  place  of  destination.  During 
every  moment  of  his  journey  he  is  in  charge  and  under  the 
control  of  the  employees  of  the  carrier,  and  so  the  carrier 
is  held  liable  for  the  slightest  negligence;  while  one  who 
is  the  guest  of  the  modern  hotel  or  inn  has  the  utmost 
freedom  of  movement;  there  is  no  danger  or  hazard  con- 
nected with  the  business,  and  when  a  room  is  assigned  to 
the  guest  it  is  his  own  to  occupy  or  not,  as  he  pleases; 
it  is  his  domicile,  from  which  he  may  exclude  all  intruders ; 
and  when,  as  in  many  cases,  the  guest  lives  constantly  at 
the  hotel,  it  is  his  home  from  which  he  may  depart  .and  to 
which  he  may  return  at  any  time,  and  at  all  hours  of  both 
day  and  "uight.  Again,  there  are  at  all  times  other  guests 
of  the  house  with  whom  he  necessarily  is  thrown  in  con- 
tact, and  from  whom  he  may  possibly  receive  an  injury; 
and  it  is  believed  that  our  former  opinion  goes  to  the  ex- 
tent of  holding  the  proprietor  of  the  hotel  liable  for  such 
injuries,  without  any  negligence  on  his  part.  The  modern 
hotel  is,  to  a  certain  extent,  a  public  place.  Any  one  may 
enter  it  for  any  lawful  purpose,  without  the  consent  of 
the  proprietor,  and  leave  it  without  let  or  hindrance;  and 
yet  the  effect  of  the  prevailing  opinion  is  that,  for  any 
injury  inflicted  by  such  a  person  to  a  guest  of  the  house, 
the  innkeeper  would  be  liable,  even  if  he  had  no  reason  to 
expect  it,  and  could  not  in  any  way  have  prevented  it. 
It  seems  clear  to  my  mind  that  an  ordinary  nonhazardous 
and  useful  occupation  should  not  be  required  to  bear  such 
an  extraordinary  burden. 
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Again,  the  thought  intrudes  itself,  that  the  person  in- 
jure! in  this  case  was  an  infant  of  such  tender  years  that 
the  defendants  had  the  right  to  expect  that  its  parents, 
who  in  reality  were  their  guests,  would  prevent  him  from 
entering  the  rooms  of  the  servants  or  other  guests,  or  get- 
ting into  places  of  danger;  in  other  words,  from  roaming 
about  the  hotel  at  will,  and  unattended.  It  can  hardly 
be  said  that  the  proprietors,  knowing  that  the  child  was 
with  his  mother,  and  under  her  immediate  care  and  con- 
trol, impliedly  contracted  to  relieve  her  of  that  duty, 
assume  it  themselves,  and  insure  him  against  injury 
while  in  their  hotel. 

After  mature  reflection  and  a  careful  examination  of 
the  authorities,  I  am  of  opinion  that  the  defendants  should 
not  be  held  liable  for  the  injury  complained  of. 

For  the  foregoing  reasons,  it  seems  clear  to  me  that  our 
former  opinion  should  be  vacated,  and  th(  judgment  of  the 
district  court  should  be  aflRrmed. 


Joseph  S.  Hoagi.and  et  al.  v.  Martha  E.  Stewart.* 

FnJED  Febbuaet  4,  1904.     No.  13,144. 

Becree:  Re\'ersal:  Discretion  of  Trial  Court.  Where  the  judgment 
of  this  court  upon  appeal  in  an  equity  case  reverses  the  Judg- 
ment of  the  trial  court  and  remands  the  cause,  but  gives  no 
further  direction,  the  trial  court  is  reinvested  with  discretion  to 
proceed  therein  as  furtherance  of  justice  may  require,  and,  unless 
such  discretion  is  abused,  its  action  will  be  sustained. 

Error  to  the  district  court  for  Logan  county :   IIanson 
M.  Grimes,  Judge.    Affirmed. 

W.  V.  Hoaglandy  for  plaintiflFs  in  error. 
^yilcox  &  Halligan  and  Strode  d  Strode,  contra. 

Glanville,  C. 

The  defendant  in  error  brought  suit  in  Logan  county 

^♦Rehearing  denied.    See  opinion,  p.  106,  post. 
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against  the  plaintiflfs  in  error  to  foreclose  a  real  estate 
mortgage  on  certain  property,  and  secured  a  decree  in  her 
favor  on  the  16th  day  of  May,  1900.  An  appeal  was  taken 
to  this  court,  and  the  judgment  reversed  by  an  opinion 
prepared  by  the  commis  ioners,  which  is  found  in  3  Neb. 
(Cnof.)  142.  The  recommendation  of  the  commissioners 
is  as  follows:  "It  is  therefore  recommended  that  the  judg- 
ment of  the  district  court  be  reversed  and  the  cause  re- 
manded." The  action  of  the  court  thereon  is  embodied  in 
the  following  language:  "The  conclusions  reached  by  the 
commissioners  are  approved  and,  it  appearing  that  the 
adoption  of  the  recommendations  made  will  result  in  a 
right  decision  of  the  cause,  it  is  ordered  that  the  judgment 
of  the  district  court  be  reversed  and  the  cause  remanded." 
The  plaintiffs  in  error,  after  mandate  was  filed  in  the 
district  court,  iled  a  motion  therein  asking  judgment  of 
dismissal.  They  also  objected  to  the  action  of  the  district 
court  in  proceeding  to  a  retrial  of  the  cause,  contending 
that,  after  the  action  of  the  supreme  court  upon  their  ap- 
peal, the  district  court  had  no  jurisdiction  to  pursue  any 
course  in  the  proceeding  other  than  to  dismiss  the  action. 
Their  motion  and  objections  were  overruled,  and  the  court 
proceeded  to  try  and  determine  the  cause.  Motion  for  a 
new  trial  was  filed  and  overruled,  and  a  petition  in  error 
filed  herein.  Numerous  assignments  of  error  are  made, 
but  there  is  no  bill  of  exceptions,  and  the  only  question  to 
be  passed  upon  by  this  court  is,  whether  it  affirmatively 
appears  that  the  trial  court  erred  in  proceeding  to  a  trial 
of  the  cause.  The  contention  of  plaintiffs  in  error  is  based 
upon  the  following  language  contained  in  the  commission- 
ers* opinion  heretofore  referred  to :  "Upon  this  record  the 
only  judgment  the  district  court  could  properly  have  ren- 
dered is  one  of  dismissal.  By  section  594  of  the  code,  this 
court  is  directed  'to  render  such  judgment  as  the  court 
b(4ow  should  have  rendered,  or  remand  the  cause  to  the 


court  below  for  such  judgment.' " 


In  the  opinion  above  referred  to,  the  parties  are  desig- 
nated as  plaintiffs  in  error  and  defendant  in  error,  and 
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section  594  of  tho  code  which  prescribes  a  rule  of  action  in 
this  court  upon  proceedings  in  error  is  quoted.  This  sec- 
tion constituted  section  594  of  title  16  of  the  territorial 
civil  code  of  Nebraska  (Revised  Statutes,  1867),  entitled 
"Error  in  Civil  Cases."  Title  21  of  that  code  is,  "Appeals 
from  the  district  to  the  supreme  court,"  and  section  683 
therein  provided,  "The  court  may  reverse  or  afDrm  the 
judgment,  or  render  such  judgment  as  the  district  court 
should  have  done."  The  provisions  of  this  title  are  held  to 
have  fallen  with  the  repeal  of  the  chancery  act  (see  Inmn 
t?.  Calhoun  &  Groxton,  3  Neb.  453),  and  section  683  is  no 
longer  found  in  our  code,  but  the  distinction  between 
cases  brought  to  this  court  upon  error  and  appeal  still 
exists.  When  the  legislature  again  provided  for  appeal 
in  equity  cases,  it  did  not  make  the  sections  governing 
procedure  upon  error  applicable  thereto,  and  we  know  of 
no  rule  of  practice  provided  by  statute,  or  established  by 
this  court,  which  prevents  it  from  simply  reversing  or 
aifirming  the  judgment  of  the  lower  court,  or  as  an  alter- 
native, rendering  such  judgment  as  the  district  court 
should  have  rendered.  The  judgment  of  this  court  upon 
the  appeal  referred  to  might  have  been  a  formal  judgment 
in  favor  of  the  defendant  in  the  action,  if  in  the  opinion  of 
the  court  such  wsus  the  proper  judgment  to  enter,  but  in- 
stead of  rendering  such  judgment,  the  court  had  the  power 
simply  to  reverse  the  judgment  of  the  lower  court  and 
remand  the  cause  without  further  direction,  and  that  it 
did.  In  Faulkner  v.  Simms,  68  Neb.  299,  this  court  said : 
"We  may  say,  however,  that  the  former  trial  is  unsatis- 
factory in  every  way.  There  were  no  pleadings,  but  only 
stipulations,  after  trial,  as  to  what  was  regarded  as  in 
issue.  There  was  no  examination  of  witnesses,  but  in- 
stead there  were  stipulations  as  to  what  they  would  testify. 
The  main  contest  was  upon  other  points,  and  between 
other  parties.  We  should  hesitate,  therefore,  to  recom- 
mend the  entry  or  direction  of  a  final  order  upon  such  a 
record.  In  furtherance  of  justice,  where  a  finding  is  set 
aside  on  appeal,  and  the  former  trial  was  unsatisfactory, 
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instead  of  entering  or  directing  a  new  decree,  this  court 
will  remand  the  cause  for  further  proceedings.  This 
conrse  was  followi^l  in  Topping  v.  Jcanctie^  64  Neb.  834, 
and  upon  motion  for  a  rehcciring,  in  Gilhrrt  i\  (larher,  62 
Neb.  464.  We  think  it  should  be  taken  in  the  ciise  at  bar. 
Up(m  a  new  trial,  the  question  will  doubtless  be  settled  by. 
satisfactory  evidence  adduced  by  the  one  party  or  the 
other."  In  Topping  v.  Jeancttej  supra,  it  is  said:  "We 
ar<^  of  oi)inion  that  the  finding  and  decree  are  contrary  to 
tlie  evid(»nce,  and  should  be  S(4  aside.  The  ordinary  course 
would  be  to  render  a  new  decree  or  to  direct  a  decree  for 
plaintiff  in  the  district  court.  But  we  are  not  entirely 
siitisfied  with  the  former  trial,  and  ais  it  appears  that  a 
foreclosure  suit  is  now  pending,  in  which  case,  or  on  a 
new  trial  of  this  one,  or  upon  consolidation,  as  the  parties 
may  be  advised,  the  facts  may  be  fully  developed,  we  think 
the  interests  of  justice  would  be  subserved  by  remanding 
this  cause  for  further  proceedings  onjy.  Such  course 
has  been  adopted  frequently  under  like  circumstances. 
Clnnons  v.  Heelan,  52  Neb.  287;  Mcdland  v.  Linton,  60 
Neb.  249;  Nebraska  Moline  Plow  Co,  v.  FuehriJig,  60  Neb. 
316.  We  therefore  recouimend  that  the  decree  be  reversed 
and  the  cause  remanded  for  further  proceedings." 

This  case  was  before  the  lower  court  without  direction 
as  to  what  steps  it  should  take  as  a  court  of  equity  in  the 
premises,  and  we  are  clearly  of  the  opinion  that,  after  its 
judgment  in  favor  of  the  plaintiff  in  the  action  was  re- 
versed, the  trial  court  had  power,  in  the  furtherance  of 
justice,  to  allow  a  retrial  of  the  issues  made  by  the  plead- 
ings. It  is  not  uncommon  for  courts  to  allow  a  party, 
either  plaintiff  or  defc^ndant,  to  withdraw  a  rest  and  pro- 
ceed with  further  evidence.  We  think  the  trial  court  had 
db?cretion  to  do  so  in  this  case,  notwithstanding  anything 
contained  in  the  judgment  of  this  court.  There  is  nothing 
in  the  record  to  indicate  upon  what  application  or  show- 
ing the  trial  court  based  its  action,  and  we  can  not  say 
that  it  abused  its  discretion  in  pursuing  the  course  it  did. 
If  the  court  had  a  right  to  exercise  such  discretion,  then, 
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in  reviewing  its  action  upon  a  petition  in  error,  it  must 
affirmatively  appear  tjiat  it  abus(»d  such  discretion,  or  its 
action  will  be  sustained.  No  abuse  of  discretion  apppears. 
We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

By  the  Court:  The  conclusions  announced  in  the  fore- 
going opinion  are  approved,  and  it  appearing  that  the 
adoption  of  the  recommendation  made  will  result  in  a  right 
determination  of  the  cause,  it  is  ordered  that  the  judg- 
ment of  the  district  court  be 

Affirmed. 

The  following  opinion  on  motion  for  rehearing  was  filed 
June  9,  1904.    Rehearing  denied: 

1.  Decree:   Reversal:    PROCEa>UKE  in  District  Court.    The  rule  of  this 

court  is  that,  when  a  decree  in  equity  is  reversed  and  remanded 
generally  without  specific  instructions,  the  lower  court  is  to  ex- 
ercise its  discretion  in  the  further  disposition  of  the  case,  in 
accordance  with  the  judgment  of  this  court  and  the  law  of  the 
case  as  expressed  in  the  opinion. 

2.  CommisBioners'  Opinions.     An  unofficial  opinion  of  a  court  com- 

missioner is  not  the  opinion  of  the  court.  The  conclusion  reached 
is  approved,  and  the  recommendation  adopted.  The  law  of  the 
case  is  to  be  derived  from  the  judgment  of  the  court,  and  the 
questions  necessarily  determined  thereby. 

Sedgwick,  J. 

Upon  this  motion  for  rehearing,  it  is  urged  that  the 
opinion  upon  which  the  decree  of  the  district  court  was 
reversiHl,  when  the  cause  was  here  upon  the  first  appeal, 
must  be  looked  to  and  construed  in  determining  the  effect 
of  the  judgment  of  reversal  then  entered.  The  position 
can  not  be  maintained,  because  the  opinion  was  not  made 
official ;  the  reasons  for  reversal  giv(*n  by  the  commissioner 
were  not  adopt(Hl  by  the  court;  the  ccmdusion  only  was  ap- 
proved.    By' the  judgment  ent(^red,  the  decree  of  the  dis- 
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trict  court  was  reversed  and  the  cause  remanded  gen- 
erally, without  specific  instructions.  The  reasons  for  not 
approving  the  language  of  the  commissioner's  opinion  are 
manifest.  From  the  record  of  the  trial  in  the  district 
.court,  it  appeared  that  the  action  was  an  ordinary  one 
for  the  foreclosure  of  a  real  estate  mortgage.  The  original 
notes  had  been  lost.  The  plaintiff  undertook  to  make 
proof  with  copies.  Foundation  was  laid  for  the  introduc- 
tion in  evidence  of  the  copies  in  place  of  the  lost  notes. 
This  foundation  was  held  sufficient  by  the  trial  court,  and 
the  copies  were  received  in  evidence.  This  court  found  the 
foundation  for  secondary  evidence  to  have  been  techni- 
cally insufficient,  and  so  reversed  the  decree  of  the  district 
court.  The  question  of  the  existence  and  validity  of  the 
notes  and  mortgage  had  not  been  investigated  and  was 
not  passed  upon  by  this  court. 

The  rule  of  practice  of  some  courts  is  that,  in  reversing 
a  decree  in  equity  of  a  lower  court,  the  appellate  court 
will  give  specific  instructions  to  that  effect  if  the  condi- 
tion of  the  case  requires  a  further  hearing  in  the  lower 
court;  and,  if  no  such  specific  instructions  are  given,  the 
trial  court  has  no  authority  to  further  investigate  the 
merits  of  the  case.  The  rule  of  this  court  is  that,  unless 
a  decree  is  entered  in  this  court,  or  specific  instructions 
are  given,  that  is,  when  the  case  is  reversed  and  remanded 
generally,  the  district  court  is  to  exercise  its  discretion  in 
the  further  disposition  of  the  case,  consistent,  of  course, 
with  the  judgment  of  this  court  and  the  law  of  the  case 
as  expressed  in  the  opinion.  Oadsden  v.  Thrush,  72  Neb. 
1.  An  unofficial  opinion  of  a  commissioner  is  not  the 
opinion  of  the  court.  The  law  of  the  case,  then,  is  to  be 
derived  from  the  judgment  of  the  court,  and  the  questions 
of  law  necessarily  involved  in  the  conclusion  reached. 
Upon  the  first  appeal  the  court  adopted  the  recommenda- 
tion of  the  commissioner,  reversed  the  decree  of  the  dis- 
trict court,  and  remanded  the  cause  generally,  without 
specific  instructions.  This  left  it  to  the  discretion  of  the 
trial  court  to  take  such  further  proceedings  as  justice  and 
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equity  required.    We  are  satisfied  that  the  trial  court  did 
not  abuse  that  discretion. 
The  motion  for  rehearing  is  overruled. 

Bbhbasing  dbnibd. 


Curtis  W.  Bibblb,  Administeatob,  v.  Nbttib  Pubmin. 

Fujed  BtesuAKT  4,  1904.    No.  13,176. 

1.  Appeal:    Fikal  Obdeb.     An  order  of  a  county  court  refusing  an 

application  to  file  a  claim  against  an  estate,  because  presented 
after  the  expiration  of  the  time  allowed  for  presenting  claims, 
is  a  final  order  from  which  an  appeal  to  the  district  court  will  lie. 

2.  Estates:    Claims:    Time  of  Filing.     Upon  such  an  appeal  it  ap- 

peared from  the  pleadings  that  the  notice  of  the  expiration  of 
the  time  for  presenting  claims  was  published  prior  to  making 
the  order  fixing  such  time.  Held,  That  claimant  is  entitled  to  an 
order  allowing  her  claim  to  he  filed  and  directing  a  hearing 
thereon. 

3.  Order:  Evidence.    Held,  also,  that  such  an  order  is  clearly  justified 

by  the  evidence. 

4.  Jury  Trial.     In  a  hearing  upon  such  an  appeal  neither  party  is 

entitled  to  a  Jury  trial. 

5.  Appeal:  Procedube.    A  judgment  of  the  district  court  upo&  such  an 

appeal,  remanding  the  cause  to  the  county  court  with  direction 
to  "permit  the  filing  of  the  claim  and  to  set  a  day  for  hearing, 
and  to  proceed  to  hear  and  pass  upon  the  same,"  is  not  the 
proper  judgment,  but  a  hearing  in  the  district  court  on  such 
claim  should  be  had  in  the  same  manner  as  though  the  appeal 
had  been  from  an  order  disallowing  the  claim  upon  hearing  be- 
fore the  county  courL 

Error  to  the  district  court  for  Saline  county:    George 
W.  Stubbs,  Judge.    Reversed  with  instructions. 

A.  8.  Sands  and  L.  W.  Colby,  for  plaintiff  in  error, 

Qeorge  H.  Hastings  and  Robert  Ryan,  contra. 

Glanville,  C. 

This  is  a  proceeding  in  error  seeking  to  reverse  a  judg- 
in(*nt  of  the  district  court  for  Saline  county,  and  was 
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argaed  and  submitted  with  the  two  following  cases,  Curtis 
W.  Bibble  against  Laura  A.  Ames,  and  the  same  plaintiflF 
in  error  against  Mary  Hopkinson;  and,  the  questions  in- 
volved being  identical  the  decision  in  this  case  will  govern 
the  other  two.  The  judgment  of  the  district  court  sought 
to  be  reversed  was  rendered  in  an  action  or  cause  appealed 
from  the  county  court  of  that  county,  wherein  the  defend- 
ant in  error  was  refused  leave  to  file  her  claim,  based 
upon  a  promissory  note,  against  the  estate  of  James  M. 
Bullion,  deceased.  The  district  court  heard  the  matter 
upon  appeal  and  rendered '  the  following  judgment  or 
order-: 

"It  is  therefore  considered  and  ordered  by  the  court; 
that  the  order  of  the  county  court  be  reversed,  and  the 
county  court  ordered  to  permit  the  filing  of  the  claims  and 
to  set  a  day  for  hearing,  and  to  proceed  to  hear  and  pass 
upon  the  claims." 

Contention  was  made  by  the  defendant  in  error,  in  this 
court,  that  the  order  in  question  was  not  a  final  order 
or  judgment  which  could  be  reviewed  upon  error,  and  a 
ruling  was  made  adverse  to  such  contention  by  an  opinion 
found  in  69  Neb.  38.  By  the  petition  filed  in  the  district 
court,  upon  which  the  cause  was  tried,  it  was  alleged  that 
one  Sophy  Bullion,  widow  of  the  deceased,  was  ap- 
pointed special  administratrix  of  his  estate  on  the  15th 
day  of  January,  1901;  that  the  defendant  in  error  is  a 
resident  of  the  state  of  New  York,  and  absent  from  the 
state  of  Nebraska;  that  on  the  19th  day  of  February, 
1901,  an  order  was  made  by  the  county  court,  providing 
that  all  claims  should  be  filed  against  said  estate  on  or 
before  August  22,  1901;  that  the  first  publication  of  no- 
tice of  the  expiration  of  the  time  for  filing  claims  was 
made  on  the  28th  day  of  January,  1901,  and  the  last  on 
the  6th  day  of  February,  1901,  and  that  on  the  12th  day 
of  April,  1901,  the  said  Sophy  Bullion  was  duly  appointed 
as  administratrix  of  said  estate,  and  duly  qualified.  The 
petitioner  then  sets  up  an  apparently  valid  claim  against 
the  estate  upon  a  promissory  note. 
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It  seems  that  Sophy  Bullion  died  pcMuliiij^  the  action, 
and  that  the  plaintiff  in  error  was  appointed  by  the  court 
as  her  successor,  and  has  been  substituted  as  administra- 
tor in  her  st(»ad  in  these  proceinlings.  His  answer  admits 
the  appointment  of  a  special  administratrix;  the  making 
of  the  order  requiring  claims  to  be  filed  against  such 
(»state  on  or  before  August  22;  and  alleges  the  giving  of 
due  notice  of  the  time  for  filing  claims,  by  jMiblication  in 
a  newspaper  "more  than  six  months  prior  to  the  time 
limited  for  the  filing  and  barring  of  claims."  By  his 
pleadings  he  also  raises  the  issue  that  an  appeal  would 
not  lie  from  the  decision  of  the  county  court  in  this  re- 
gard, claiming  that  the  same  was  entirely  discretionar5^ 
with  the  county  court,  and  could  be  revieweil  only  upon 
error. 

He  now  contends  that  the  pleadings  and  evid(*nce  are 
not  sufficient  to  sustain  the  judgment  of  the  district  court. 
We  are  of  the  opinion  that  in  the  condition  of  thi^  plead- 
ings, as  above  shown,  the  defendant  in  error  was  clearly 
entitled  to  file  her  claim  against  the  estate  at  the  tinu* 
the  same  was  presented  to  the  county  court  in  September, 
1901.  It  will  be  noticed  that  in  the  petition  it  is  alleged 
that  the  notice  of  the  expiration  of  the  time  for  filing 
claims  was  published  bc^fore  the  order  fixing  such  time 
was  made,  and  that  the  answer  alleged  that  it  was  given 
more  than  six  months  prior  to  August  22,  which  would 
also  be  before  the  date  of  the  order.  Section  214,  chapter 
23  of  our  statutes  (Annotated  Statutes,  5079),  requires 
the  commissioners  appointed  to  examine  claims  against 
estates  to  give  notice  of  the  time  limited  for  filing  claims, 
within  60  days  after  their  appointment,  and  that,  in  case 
the  court  shall  examine  such  claims,  the  same  notice  must 
be  given.  It  appears  by  both  petition  and  answer  that 
the  notice  in  the  case  before  us  was  made  by  publication 
prior  to  the  date  of  the  order.  Such  notice  is  a  nullity, 
and  the  time  for  filing  claims  was  not  limitiMl  by  the 
order  of  the  <M)urt  without  publication  after  the  order  was 
made.     The  def(»ndant   in  error  liad  a  rie:ht  to  file  her 
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cfauniy  and  kave  the  same  examined  at  the  time  it  was 
presented,  and  the  judgment  of  the  district  court  granting 
such  right  is  clearly  justified. 

An  examination  of  the  evidence  contained  in  the  bill  of 
receptions  leads  us,  also,  to  the  concltlsion  that  the  de- 
fendant in  error  should  have  been  allowed  to  file  her  claim 
when  it  was  presented,  even  if  the  order  of  the  county 
court  limiting  the  time,  made  before  the  appointment  of 
the  general  administrator,  was  valid,  and  due  notice  as 
required  by  law  had  been  given.  She  was  a  nonresident 
of  the  state,  and  absent  therefrom,  and  her  claim,  with 
the  note,  had  been  placed  in  the  hands  of  William  G. 
Hastings,  who  appeared  for  her  on  February  18,  1901, 
fiOLing  objections  to  the  appointment  of  the  widow,  Sophy 
Bullion,  as  general  administratrix.  A  hearing  upon  such 
objections  was  continued,  and  her  appointment  and  quali- 
fication took  place  on  the  17th  day  of  April,  1901.  Before 
that  time  her  attorney,  William  G.  Hastings,  was  ap- 
pointed supreme  court  commissioner  by  this  court,  and, 
of  course,  ceased  to  practice  as  an  attorney  in  the  courts 
of  this  state.  He  omitted  to  turn  the  matter  over  to  an- 
other attorney  until  in  September  of  that  year,  and  we 
think  the  entire  evidence  justifies  the  district  court  in 
holding  that  she  should  be  allowed  to  file  her  claim,  and 
have  the  same  examined  and  passed  ui)on. 

While  there  are  many  assignments  in  the  petition  filed 
by  plaintiff  in  error,  but  few  are  noticed  in  his  brief,  in 
which  he  says: 

"Counsel  will  content  themselves  with  referring  the 
court,  solely,  to  the  deficiency  of  the  evidence  in  the  mat- 
ter of  the  claimant's  excuse  for  not  presenting  the  claim 
within  the  time  limited  by  the  county  court.  It  is  sub- 
mitted that  no  reasonable  excuse  whatever  is  given.  It 
was  pure  and  simple  neglect,  dilatoriness  or  carelessness 
on  the  part  of  claimant  and  her  attorneys.  The  evidence 
shows  that  neither  the  applicant  nor  her  attorneys  were 
free  from  laches;  that  neither  of  thi^in  exercised  common, 
ordinary  diligence.    If  the  evidence  was  the  same  before 


112  NEBRASKA  REPORTS.  [Vol.  71 


Blbble  T.  Furmla. 


the  county  court,  there  can  be  no  question  but  what  sound 
discretion  was  exercised  in  refusing  to  extend  the  time. 
However,  the  whole  matter  comes  back  to  the  first  proposi- 
tion, that  the  order  of  the  county  court,  in  refusing  to 
extend  the  time  to  present  claims,  is  not  an  appealable 
order,  but  rests  in  the  sound  discretion  of  the  court,  and 
can  only  be  reviewed  by  proceedings  in  error.^' 

We  think  the  discretion  in  the  county  court  in  such  a 
matter  is  the  same  kind  of  discretion  a  court  of  equity  has 
in  an  action  for  specific  performance  of  contracts,  and  is 
not  to  be  arbitrarily  exercised,  but  the  court  must,  under 
section  218,  chapter  23,  Compiled  Statutes  (Annotated 
Statutes,  5083),  extend  the  time  as  the  circumstances  of 
the  case  may  require,  when  proper  and  timely  application 
and  showing  are  made.  An  order  denying  the  claimant 
the  right  to  file  a  claim  is  certainly  a  final  order,  from 
which  an  appeal  lies  from  the  county  court  to  the  district 
court  under  section  42,  chapter  20,  Compiled  Statutes 
(Annotated  Statutes,  4823). 

Contention  is  made  that  a  jury  trial  of  the  issue  joined, 
as  to  the  right  to  file  the  claim,  should  have  been  allowed. 
The  matter  was  for  the  court  to  decide,  and  the  right  to  a 
jury  trial  upon  a  hearing  as  to  the  validity  of  the  claim 
may  still  be  insisted  upon,  and  is  all  that  plaintiff  in 
error  is  entitled  to  in  that  regard. 

It  is  contended  by  the  defendant  in  error  that,  under 
section  214,  chapter  23,  above  referred  to,  no  order  could 
be  made  limiting  the  time  for  filing  claims  during  the 
pendency  of  a  special  administration,  but  It  will  be  no- 
ticed that  such  section  reads,  in  part,  "When  letters  ♦  ♦  ♦ 
of  special  administration  shall  be  granted  by  any  probate 
court,  or  during  any  appeal  from  said  order,  it  shall  be 
the  duty  of  the  probate  judge  to  receive,  examine,  adjust 
and  allow  all  claims  and  demands  of  all  p^sons  against 
the  deceased,  giving  the  same  notice  as  is  required  to  be 
given  by  the  commissioners  in  this  subdivision/^  It  would 
seem,  therefore,  that  the  county  judge  might  proceed  to 
give  notice  and  hear  claims  without  waiting  for  the  ap- 
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pointment  of  a  general  administrator,  in  which  case,  par- 
ties interested  in  the  estate  would  have  the  same  right  to 
contest  claims,  and  appeal  from  their  allowance,  as  after 
such  appointment.  The  right  of  an  interested  party  to 
appeal  from  the  allowance  of  a  claim  is  not  dependent 
upon  the  failure  of  the  executor  or  administrator  to  ap- 
peal, since  the  enactment  of  section  42,  chajiter  20,  supra, 
which  has  be(»n  held  to  repeal  section  242  of  chapter  23, 
allowing  persons  interested  in  the  estate  to.  appeal  only 
after  the  expiration  of  the  time  allowed  the  executor  or 
administrator  to  do  so.  See  Drcxcl  v.  Reedy  (>5  Neb.  231. 
^^^lile,  in  the  view  we  take  of  the  case  before  us,  it  is  not 
necessary  to  decide  this  point,  we  think  it  has  been  de- 
cided in  principle  in  Cadman  r.  Richards^  13  Neb.  383. 

It  has  been  urged  that  the  district  court  should  have 
set  a  time  for  hearing  therein  upon  the  cljaim  in  question, 
and  proceeded  to  a  trial  thereon,  instead  of  formally  re- 
versing the  judgment  of  the  county  court  and  remanding 
the  cause  for  such  action  in  that  court.  No  petition  in 
error  was  filed  by  the  d(»fendant  in  error  in  this  court, 
and  this  contention  was  made  only  by  counsel  in  oral 
argument.  The  closing  sentence  of  the  brief  of  the  de- 
fendant in  error  is,  "In  any  event,  therefore,  the  judgment 
of  the  district  court  should  be  allirmed." 

In  the  opinion  announced  by  this  court,  written  by 
Pound,  C,  disposing  of  the  motion  to  dismiss  this  action, 
reported  in  69  Neb.  38,  it  is  said: 

"It  will  be  seen  therefore  that  the  district  court  clearly 
had  the  power  to  r(»n<ler  a  final  judgment  upon  the*  merits 
of  the  claim.  The  order  denying  leave  to  file  the  claim 
was  a  final  order  since  it  in  effect  prevented  a  judgment 
and  determin(Ml  the  proi^ec^ling,  within  the  purview  of  sec- 
tion 581  of  the  code.  When  this  order  was  appealed  from 
and  the  transcript  filed,  the  district  court  acquireil  juris- 
diction of  the  whole  matter  and  power  to  deal  with  it  as 
though  the  applictitiou  had  been  filed  in  that  court  orig- 
inally. Jacobs  r.  Morrow,  21  N(4).  233.  Evrn  if  the  cause 
had  been  taken  to  the  district  court  njion  error,  the  same 
11 
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course  would  have  been  proper.  Maryott  &  McHurron  o. 
Gardner,  50  Neb.  320.  The  h^gisluture  evidently  int<mded 
that  causes  should  be  settled  finally  in  the  district  court 
when  taken  there  by  appeal  or  error  and  that  parties 
should  not  be  compelled  to  go  back  and  forth  from  the 
lower  to  the  higher  tribunal  in  matters  involving  small 
sums  as  is  so  often  the  case  in  more  important  causes 
brought  in  the  district  court  and  reviewed  in  the  supreme 
court.  Hence,  it  is  doubtful  whether  any  warrant  is  to 
be  found  for  the  course  taken  in  the  ca^e  at  bar  so  far  as 
the  judgment  remands  the  cause  for  further  proceedings 
in  the  county  court."  This  statement  of  the  law  aifecting 
this  question,  made  in  this  case,  having  received  the  ap- 
proval of  the  court,  should  be  held  conclusive  thereon. 

While,  as  we  have  said,  no  petition  in  error  was  filed 
by  the  def(»ndant  in  error,  yet,  that  of  the  plaintiff  in 
error  is  sufficient  to  bring  the  judgment  before  us  in  such 
a  manner  as  to  reijuire  us  to  reverse  any  portion  thereof 
which  we  hold  to  have  been  erronc^ously  made. 

We  recommend  that  the  judgment  and  order  of  the  dis- 
trict court  be  afflrnuHi,  in  so  far  as  it  reverses  the  order 
denying  defendant  in  error  to  file*  hcT  claim  made  by  tlu* 
county  court,  and  reversed  as  to  that  part  remanding  the* 
cause  to  the  county  court  for  h(»ariug  upon  the  claim,  and 
that  the  cause  be  remandixl  from  this  court  to  the  district 
court  with  directions  to  proceed  to  a  final  hearing  thereon 
in  that  court. 

Barnes  and  Aliucut,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court,  reversing  the 
order  of  the  county  court  and  gi*antiiig  leave  to  file  the 
claim  involvcMl,  is  affirnuHl,  and  the  order  directing  the 
county  court  to  allow  the  filing  of  tlu^  claim  is  reverse<l, 
and  the  cause  is  remanded  to  th(^  district  court  with  di- 
rections to  procwd  to  a  final  h<niring  tluT(H>n  in  that  court. 

Judgment  accordingly. 
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Omaha  Gas  Company  Bt  al.  v.  City  of  South  Omaha. 

FnxD  Fkbbuabt  4,  1904.    No.  13,209. 

1.  Petition:    Dbmubbsb.     Petition  examined,  and  Tteld  not  subject  to 

demurrer  upon  the  ground  of  improper  joinder  of  causes  of  action. 

2.  Indemnifying  Bond:    Action:    BvmENCE.     In  an  action  by  a  city 

against  a  gas  company  upon  a  bond  given  by  the  latter  to  in- 
demnify the  city  against  loss  through  the  recovery  against  the 
city  for  injuries  occasioned  by  open  trenches  dug  by  the  company, 
the  execution  and  delivery  of  the  bond  was  admitted,  and  the 
evidence  established  the  recovery  of  a  judgment  against  the 
city  for  a  personal  injury  resulting  from  an  open  trench  dug  by 
the  company.  Held^  That  there  was  a  liability  against  the  com- 
pany on  the  bond,  and  that  the  city  was  entitled  to  judgment. 
Held,  further.  That  evidence  of  the  presence  or  absence  of  negli- 
gence of  either  the  company  or  the  city  as  related  to  the  injury 
was  immaterial. 

3.  Inetmction.     Instruction  examined,  and  held  properly  refused. 

Ebrob  to  the  district  court  for  Douglas  county:  Guy  B. 
C.  Bead,  Judge.    Affirmed. 

George  E.  Pritchett,  for  plaintiffs  in  error. 

A.  H.  Murdoch,  contra. 

KiRKPATRICK,  C; 

This  is  an  error  proceeding  prosecuted  from  a  judgment 
of  the  district  court  for  Douglas  county  to  reverse  a  judg- 
ment recovered  by  the  city  of  South  Omaha,  hereinafter 
8tyled  the  city,  against  plaintiffs  in  error,  the  Omaha  Gas 
Company,  hereinafter  styled  the  company,  and  Frank 
Murphy,  its  surety.  Three  grounds  of  error  are  rolie<l 
upon  for  a  reversal  of  the  judgment :  First,  that  the  court 
erred  in  overruling  the  demurrer  of  the  company  upon 
the  ground  that  there  were  two  causes  of  action  improp- 
erly joined  in  the  petition;  second,  tlmt  there  was  not 
sufficient  evidence  to  entitle  the  city  to  jiulgment,  and  that, 
on  the  evidence  received,   the  company   was  entitled  to 
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judgment;  third,  that  the  court  erred  in  refusing  to  give 
instruction  numbered  2,  requested  by  the  company.  The 
questions  raised  by  these  various  assignments  of  error 
will  be  considered  in  their  order,  so  far  as  necessary  to  a 
right  determination  of  the  case. 

That  a  correct  understanding  of  the  first  contention  may 
be  had,  it  will  be  necessary  to  state  very  briefly  the  trans- 
actions out  of  which  the  controversy  arose.  Some  time 
prior  to  November  25,  1897,  the  city,  by  ordinance,  granted 
to  the  company,  upon  certain  conditions,  a  franchise  to 
excavate  trenches  in  the  streets  and  alleys,  and  to  lay 
pipes  and  cross-mains,  for  the  purpose  of  supplying  the 
citizens  of  the  city  with  gas.  As  a  condition  precedent 
to  the  exercise  of  the  rights  under  the  franchise,  it  was  by 
ordinance  provided,  that  the  company  should  execrute  to 
the  city  a  good  and  sufficient  bond  in  the  sum  of  |5,000, 
that  it  would  indemnify  and  hold  harmless  the  city  from 
all  loss  and  damages  resulting  from  suits  brought  against 
the  city,  on  account  of  accidents  occasioned  by  the  excava- 
tions. 

Some  time  in  November,  1897,  one  Burk  acculently 
drove  into  one  of  the  trenches  dug  by  the  company,  and 
sustained  injuries.  In  a  suit  against  the  city  he  recovered 
damages,  the  judgment  being  affirmed  by  this  court,  and 
the  city  satisfied  the  judgment  by  payment.  The  action 
at  bar  was  brought  by  the  city  against  the  company  for  the 
amount  of  this  judgment  with  costs.  In  its  petition,  the 
city  set  out  a  copy  of  the  bond  given  by  the  company,  and 
all  other  matters  hereinlx^fore  stated;  and  the  company 
contends  that  no  cause  of  action  is  stated  upon  the  bond« 
and,  also,  no  facts  sufficient  to  entitle  the  city  to  recover 
over  from  the  company  for  the  l?urk  judgment.  From  a 
careful  reading  of  the  petition,  we  conclude  that  this  con- 
tention of  the  company  can  not  be  sustained.  The  petition 
sets  out  a  copy  of  the  bond;  th(»  sureties  thereon  are  made 
parti(»s  def<»ndant,  and  are  chargcnl  with  liability  in  all 
resp(H'ts  as  the  comi)any,  and  it  s(M»ms  quite  clear  that  the 
petition  contains  but  a  single  cause  of  action,  and  that, 
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one  arising  upon  the  bond.  It  therefore  foHows  that  the 
demurrer   was  properly  overruled. 

The  next  contention,  relating  to  the  sufficiency  of  the 
evidence,  is  to  the  effect  that  the  company  is  shown  to  be 
free  from  fault,  and  that  the  injury  to  Burk  was  caused  by 
the  negligence  of  the  city.  The  bond,  which  was  given  by 
the  city  to  secure  its  franchise,  contains  a  condition  in  the 
language  following: 

"The  condition  of  this  obligation  is  such,  that,  if  th^^ 
above  bounden  Omaha  Gas  Company,  its  successors  and 
assigns,  or  any  of  them,  shall  well  and  truly  indemnify, 
and  save  harmless,  the  City  of  South  Omaha  from,  and 
against  any  loss  resulting  to  said  city,  from  damage  suits 
brought  against  said  city,  from  accidents  resulting  from 
the  excavation  of  streets  and  alleys  of  said  city,  by  said 
Omaha  Gas  Company^  then,  these  presc^nts  to  be  void,"  etc. 
In  its  answer  the  company  admitted  the  execution  of  the 
bond,  and  the  excavation  of  the  trenches  by  reason  of 
which  Burk  was  injured,  and  the  testimony  establishes 
the  recovery  of  the  judgment  by  him,  its  payment  by  th(» 
city,  and  the  further  fact  that  the  gas  company  and 
Murphy,  its  surety,  defendants,  had  due  and  timely  notice^ 
of  the  pendency  of  Burk's  suit,  and  were,  by  the  city,  in- 
vited to  appear  and  take  part  in  the  defense;  and  it  is 
further  disclosed  that  the  attorney  for  the  company  did, 
in  fact,  appear  and  assist  \n  the  defense.  This  being  the 
condition  of  the  record,  it  would  seem  absolutely  to  fix  the 
liability  of  the  company.  Numerous  authorities  are  cited 
by  counsel  upon  both  sides  of  this  case,  upon  the  question 
of  the  liability  over  in  this  kind  of  a  case,  but  in  the  view 
we  take  of  the  matter,  it  will  not  be  necessary  to  consider 
them.  The  right  to  recover  upon  the  bond  in  suit  does  not 
depend  upon  the  presence  or  absence  of  negligence  on  the 
part  of  either  the  city  or  the  company,  but  rather,  under 
the  terms  of  the  bond,  upon  whether  the  city  has  suffereil 
a  recovery,  because  of  the  excavations  made  by  the  com- 
pany. 

Instruction   numbered   2,   requested   by   the   company, 
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presents  the  question  of  negligence  of  the  company  for 
the  eonsideration  of  the  jury.  In  view  of  what  has  just 
been  said,  the  refusal  of  this  instruction,  it  is  apparent, 
was  not  error.  Having  reached  this  conclusion,  it  will 
not  be  necessary  to  consider  the  other  errors  urged.  The 
judgment  appears  to  be  right,  and  it  is  therefore  recom- 
mended that  the  same  be  affirmed. 

DuFEiB  and  Letton,  CC,  concur. 

By  the  Court :   For  the  reasons  stated  in  the  foregoing 
,  opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Arram  L.  Covet  v.  Andrew  J.  Henry. 

Filed  Febrvabx  i,  1904.     No.  13»360. 

1.  B«al  Estate:  Sale:    Contbagt.    A  verbal  contract  with  an  agent  or 

broker  to  sell  land  for  the  owner  or  to  obtain  a  purchaser  there- 
for is  void. 

2.  Petition.   Sufficiency.    A  failure  to  state  a  cause  of  action  in  the 

petition  can  not  be  cured  by  averments  in  the  reply. 

3, :    Demurreb.     Petition  examined,  and  held  not  to  state  a 

cause  of  action.  ^ 

Error  to  the  district  court  for  Howard  county :  James 

N.  Paul,  Jtixje.    Affirmed. 

A.  A.  Kendall,  for  plaintiff  in.  error. 
T,  T.  Bell,  contra. 

Fawcbtt,  C. 

This  case  was  originally  commenced  in  the  county  court 
of  Howard  county,  to  recover  the  sum  of  |200,  which 
l>laiutiff  claimed  to  be  due  him  from  the  defendant  as  a 
commission  for  finding  a  purchaser  for  defendant's  land. 
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On  the  same  day  tliat  plaintiff  filed  his  petition  in  the 
county  court,  defendant  filed  an  answer  substantially  ad- 
mitting the  allegations  of  plaintiff^s  petition;  but  claim- 
ing that  one  Harry  L  Cook  also  clainunl  to  ha\e  pro- 
duced the  purchaser  for  said  land  and  demanded  the  com- 
mission, and  alleging  that  he  was  unable  to  determine 
whh*h  of  said  parties  was  entitled  to  the  commission,  and 
deposited  |200  in  court,  asking  the  court  to  determine  the 
right  of  the  parties  to  said  money.  On  the  next  day  the 
parties  both  appeared  in  county  court,  by  their  attorneys, 
and  defendant  asked  leave  to  withdraw  his  answer  and 
deposit,  which  leave  was  granted,  and  the  answer  and 
deposit  Were  withdrawn.  Subsequently,  plaintiff  filed  an 
amended  bill  of  particulars,  to  which  an  answer  was  filed, 
and,  without  any  reply  to  said  answer,  the  parties  went  to 
trial  in  the  county  court  before  a  jury,  which  resulted  in 
a  verdict  and  judgment  for  the  plaintiff  for  the  sum  of 
fl50,  from  which  the  defendant  appc^aled  to  the  district 
court.  In  the  district  court  the  plaintiff  filed  his  petition, 
which  was  an  exact  duplicate  of  the  amended  bill  of  par- 
ticulars filed  in  the  court  below,  and  is  as  follows: 

"Comes  now  the  above  named  plaintiff  and,  for  cause 
of  action  against  the  defendant,  alleges,  that  on  or  about 
the  —  day  of  June,  1901,  or  some  time  previous  thereto, 
the  defendant  was  the  owner  of  the  south  half,  of  section 
eight,  in  township  fifteen  north  of  range  ten  west  of  the 
6th  principal  meridian,  in  Howard  county,  Nebraska. 

"That  on  or  about  that  time  the  defendant,  being  de- 
sirous of  selling  said  land,  entered  into  an  oral  agreement 
with  the  plaintiff,  and  agreed  that  if  the  plaintiff  would 
find  a  purchaser  for  said  land,  who  would  buy  the  same 
from  the  defendant,  he,  the  defendant,  would  pay  the 
plaintiff,  for  so  doing,  the  sum  of  |200,  and  defendant 
stated  his  price  for  said  land  to  be  the  sum  of  |8,000.  . 

"That  thereafter,  to  wit:  on  or  about  the  28th  day  of 
August,  1901,  the  plaintiff  did  find  a  purchaser  for  said 
land,  viz. :  one  Charles  Sumovich,  and  plaintiff  took  said 
Sumovich  to  said  land  and  showed  him  the  said  land,  and 
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the  said  Sumovich  made  a  close  and  careful  examination 
of  said  land,  and  was  satisfied  with  the  said  land,  and  told 
plaintiff  that  he  would  go  home  and  make  arrangements 
for  the  money  to  pay  for  said  land  with,  and  would  return 
to  the  defendant  herein  and  would  buy  said  land  from  the 
defendant. 

"That  the  plaintiff  then  told  the  defendant  that  he  had 
found  a  purchaser  for  said  land,  and  told  him  what  said 
Sumovich  had  said,  and  told  him  that  said  Sumovich 
would  return,  as  he  had  said  he  would,  and  that  he  would 
buy  said  land  from  the  defendant,  and  the  defendant  was 
then  satisfied  with  said  arrangement. 

"That  thereafter,  on  or  about  the  24th  day  of  Septem- 
ber, said  Sumovich  did  return  to  St.  Paul,  and  did  go  to 
said  defendant  as  he  had  said  he  would,  and  he  did  buy 
said  land  from  the  defendant  as  he  had  said  he  would,  and 
defendant  sold  said  land  to  said  Sumovich  for  the  sum  of 
18,500. 

"That,  on  the  25th  day  of  September,  the  plaintiflF,  i^^ 
knowing  that  said  sale  had  been  made,  again  called  upMP 
the  defendant  and  told  him  that  said  Sumovich  was  in 
town,  and  that  he  had  come  to  buy  said  land,  and  said  de- 
fendant again  promised,  orally,  that  if  said  Sumovich  did 
buy  said  land,  he,  the  defendant,  would  pay  the  plainti 
the  said  sum  of  $200.     That  the  defendant  knew  at  that 
time  that  he  had  sold  said  land  to  said  Sumovich^iut 
concealed  the  fact  from  the  plaintiff.  ^H^ 

"Wherefore,  the  plaintiff  says  there  is  now  duWiim 
from  the  defendant  the  sum  of  $200,  agreed  as  aforesaid  to 
be  paid  by  the  defendant,  which  the  defendant  refuse*  to 
pay,  though  often  requested  so  to  do,  and  for  whi<j^sum 
the  plaintiff  prays  judgment,  and  for  the^costs  of  this 
suit.'^ 

An  answer  was  filed  to  this  petition,  a  reply  to  t" 
swer,  and  a  trial  had  in  the  district  court,  whic||^r( 
in  a  verdict  for  the  plaintiff  for  f  100,  which  verdict, 
motion  of  defendant,  was  set  aside  and  a  new  trial  or- 
dered.   Plaintiff  then,  by  leave  of  court,  filed  an  amended 
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reply.  The  first  parasi*^ph  of  the  reply  is  a  general  (l(»iiial. 
The  stM'ond  paragraph  alh'ges  that  the  law,  requiring  eou- 
trat-ts  between  the  owners  of  land  and  agents  authorized 
to  sell  the  same  to  be  in  writing,  does  not  apply  to  such 
contracts  as  the  one  between  plaintiff  and  defendant.  The 
third  paragraph  alleges  that  said  law  is  against  public 
l>olicy  and,  therefore,  unconstitutional  and  void.  The 
fourth  paragraph  alh^ges  that  tlie  defendant  waited  the 
defense  of  the  statute  of  frauds,  by  the  filing  of  the  answer 
and  making  the  deposit  in  the  coxmty  court,  hereinbefore 
ri»ferre<l  to.  The?  fifth  paragraph  alleges  that  the  making 
of  said  answer  and  the  d<^)osit  of  said  money  in  the  county 
court  constituted  a  new  contract,  which  related  back  to 
the  original  contract,  and  that  said  original  contract  was, 
f  her(*fore,  taken  out  of  the  statute  of  frauds,  and  defendant 
ought  not  now  to  be  allowed  to  plead  said  statute.  The 
sixth  paragraph  is,  in  substance,  the  same  as  the  fifth.  The 
seventh  paragraph  alleg(*s  that  defendant,  having  accepted 

*  services  of  plaintiff,  and  having  accepted  that  part  of 
contract  which  was  beneficial  to  himself,  should  not 
now  be  allowed  to  repudiate  that  part  of  the  contract 
which  is  detrimental  to  himself. 

Defendant  then  fileil  a  motion  to  strike  from  the  amended 
^^^ly  all^^g^aragraphs  four  to  seven,  both  inclusive,  for 
^^arious  ^^Kus  set  out  in  the  motion.     This  motion  was 
LMvpon  ,d(*fendant  filed  the  following  de- 
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def(»udant  and  demurs  generally  to  the 

the  plaintiff  filed  herein,  for  the  reason 

le  amended  reply  nor  the  petitiori,  nor  both,. 

f  action  in  favor  of  the  plaintiff'  and  against 

\ 

er  was  sustained,  and  plaintiff  electing  to 

petition  and  amended  reply,  the  cause  was 
the  cost  of  plaintiff. 

six  assignm<*nts  of  error,  but  they  are  all 

include<l  in  the  first  and  sec(md  assignments: 

erred  in  sustaining  the  demurrer  to  the 
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reply  and  petition,  and  erred  in  dismissing  plaintiff's  cause 
of  action. 

While  the  defendant,  in  his  demurrer,  says  that  he  "de- 
murs generally  to  the  amended  reply  of  the  plaintiff  filed 
herein,"  yet  the  trial  court  and  the  parties  to  the  action 
seem  to  have  treated  it  as  a  demurrer  to  both  the  reply  and 
petition,,  and  we  shall  treat  it  in  the  same  manner. 

Defendant,  in  support  of  his  demurrer,  relies  upon  sec- 
tion 74,  chapter  73,  Compiled  Statutes  (Annotated  Stat- 
utes, 10258 ) ,  which  reads : 

"Every  contract  for  the  sale  of  lands,  between  the  owner 
thereof  and  any  broker  or  agent  employed  to  sell  the  same, 
shall  be  void,  unless  the  contract  is  in  writing  and  sub- 
scribed by  the  owner  of  the  land  and  the  broker  or  agent, 
and  such  contract  shall  describe  the  land  to  be  sold,  and 
set  forth  the  compensation  to  be  allowed  by  the  owner  in 
case  of  sale  by  the  broker  or  agent." 

He  contends  that  plaintiff's  petition,  upon  its  face, 
shows  that  his  agreement  with  defendant  was  an  oral 
agreement  for  the  sale  of  lands,  and  does  not  allege  any 
facts  which  would  in  any  manner  take  the  contract  out  of 
the  statutory  prohibition ;  that  the  petition  does  not  state 
a  cause  of  action,  and  that  this  defect  in  the  petition  could 
not  be  cured  by  any  averments  in  the  reply.  The  rule  of 
practice  contended  for  by  defendant,  that  a  cause  of  action 
can  not  be  pleaded  in  the  reply,  is  so  well  settled,  that  a 
citation  of  authorities  is  unnecessary,  and  if  plaintiff 
must  rely  upon  the  allegations  of  waiver  in  his  reply,  he 
must  fail  in  this  action. 

Plaintiff  contends  that  the  allegations  contained  in  the 
last  paragraph  of  his  petition,  taken  in  connection  with 
his  allegations  as  to  the  original  oral  agreement,  take  the 
case  out  of  the  statute,  and  entitle  him  to  recover  on  the 
theory  that  "a  past  consideration  is  sufficient  to  support 
a  promise,  where  the  consideration  was  performed  in  pur- 
suance to  a  previous  request" ;  and  relies  chiefly  on  Stuht 
t\  i!^irveisyy  48  Neb.  767,  to  sustain  his  contention.  The 
rule  of  law  here  invoked  is  not  only  sound,  but  a  well 
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establifllied  rale,  and  if  it  can  be  applied  to  this  case  it 
would  entitle  plaintiff  to  a  reversal,  and  to  an  oppor- 
tunity to  haye  his  case  tried  upon  the  merits  in  the  district 
court.  We  have  carefully  examined  Stuht  v.  Sweesy,  but 
the  facts  in  that  case  are  so  radically  different  from  the 
facts  in  the  case  at  bar  that  it  can  not  be  accepted  as 
authority  here.  In  Stuht  v.  Sweesy,  Stuht  had  agreed  in 
advance  that  a  party  wall  should  be  built  upon  the  lot 
line;  he  went  with  Sweesy  to  the  architect  and  suggested 
various  changes  in  tke  plans  and  specifications,  so  that 
the  wall,  when  completed,  would  inure  directly  to  his 
benefit,  in  the  use  of  a  building  which  he  purposed  sub- 
sequently to  construct  in  connection  with  the  said  party 
wall.  Sweesy  made  the  changes  in  the  plans  and  specifica- 
tions suggested  by  Stuht,  and  went  on  and  constructed  the 
wall,  Stuht  inspecting  it  from  time  to  time  as  the  work 
proceeded,  and  being  satisfied  therewith.  After  the  wall 
was  constructed,  Stuht  promised  to  pay  Sweesy  for  one- 
half  the  cost  of  construction  of  the  wall  up  to  and  includ- 
ing the  third  story,  according  to  the  terms  of  an  agree- 
ment which  had  formerly  been  made  with  one  Chapman, 
which  promise  he  subsequently  failed  to  make  good,  and 
suit  was  brought  to  recover  the  amount.  On  the  trial, 
Stuht  sought  to  escape  under  the  contention  that  the 
promise  was  within  the  statute  of  frauds  and  eoid  because 
not  in  writing.  In  the  opinion  Mr.  Commissioner  Irvine 
says: 

"Whether  a  promise  in  such  a  case  is  within  the  statnte 
of  frauds  we  need  not  inquire.  If  it  were  it  would  be,  in 
this  ease,  taken  out  by  part  performance.'' 

Sweesy  was  permitted  to  recover.  We  are  unable  to 
see  how  we  can  apply  the  rule,  which  was  properly  ap- 
plied in  that  case,  to  the  case  at  bar. 

The  section  of  the  statute  above  set  out  is  plain  and 
unambiguous.  The  reasons  which  impelled  the  legisla- 
ture to  pass  that  act  are  well  known  to  the  courts  and  the 
profession  generally.  Innumerable  suits  were  being  in- 
stituted, from  time  to  time,  by  agents  and  brokers,  after 
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the  owners  of  lands  had  sold  the  same,  claiming  a  com- 
mission, on  the  ground  that  they  had  been  instrumental  in 
securing  the  purchaser;  and,  in  many  cases,  owners  of 
land  were  compelltMi  to  pay  double  commission  on  account 
of  such  claims.  In  order  to  prevent  such  disputes  and 
protect  property  owners  in  just  such  cases  as  the  one  we 
are  now  considering,  the  legislature  passed  this  act. 

In  considering  a  code  provision  similar  to  this  section 
of  our  statute,  the  supreme  court  of  California  in  Mc- 
Carthy V.  Loupe,  62  Cal.  299,  say : 

"Since  the  code,  under  the  provisions  of  section  1624, 
an  agreement  authorizing  or  employing  an  agent  or  broker 
to  purchase  or  sell  real  estate  for  a  compensation  or  com- 
mission, can  only  be  proved  by  the  introduction  of  an  in- 
strument in  writing." 

In  Allen  V.  Hall,  64  Neb.  256,  in  a  very  clear  opinion 
by  Commissioner  Barnes,  this  court  upheld  this  section  of 
the  statute,  and  applied  it  to  a  case  where  the  facts  were 
fully  as  strong,  if  not  stronger,  than  those  set  out  in  plain- 
tiif^s  petition  in  this  case.  See,  also  Baker  v.  Gillan,  68 
Neb.  368;  S pence  v.  Apley,  4  Neb.  (Unof.)  358. 

Plaintiff  in  error  contends  that  there  is  a  distinction  be- 
tween an  agent  to  sell  land  and  an  ag(*nt  to  find  a  buyer; 
that  in  the  one  case  the  agent  has  power  to  make  the  sale 
and  bind  his  principal,  while  in  the  other  he  has  not.  As 
between  the  seller  and  the  ag(*nt  this  is  a  distinction  with- 
out a  differ(*n(*i>^  for  in  either  cas(%  if  there  were  a  valid 
employment,  the  seller  would  be  liable  to  the  agent  for 
his  commission  if  he  made  a  sale,  or  found  a  buyer.  The 
only  difference  to  be  found  in  this  distinction  is  that,  in 
the  former  case,  the  buyer  could  demand  performance  by 
the  seller,  while  in  the  latter  case  he  could  not.  But,  it  is 
apparent  that  this  statute  was  not  enacted  to  aid  buyers 
in  the  enforcement  of  their  contracts  of  purchase.  It  was 
designed,  simply,  to  put  an  end  to  the  ceaseless  disputes 
and  innumerable  suits  that  were  constantly  arising  be- 
tween the  owners  of  lands  and  curbstone  brokers.  The 
cases  of  McVartliy  v.  Loupe  and  Allen  v.  Hall,  8upra,  were 
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both  cases  in  which  the  plaintiffs  claimed  to  have  been 
employed  to  secure  purchasers,  and  are  therefore  decisive 
of  this  question.  The  contention  of  plaintiff  in  error  that 
the  defendant,  having  received  the  bem^flt  of  plaintiff's 
services,  can  not  be  relieved  of  his  liability  to  pay  for  the 
same,  is  also  disposed  of  adversely  to  plaintiff's  contention 
in  McCarthy  i\  Loupe,  supra. 

We  think  the  statute  a  wise  one,  and  that  it  applies  to 
the  case  at  bar:  that  the  allegati(ms  contained  in  the  last 
paragraph  of  plaintitt''s  i)etition  are  not  sufHcient  to  re- 
lieve him  from  the  ju'ovisions  thereof;  and,  this  being  so, 
that  the  petition  could  not  be  aided  by  any  averments  in  the* 
reply;  that,  not  having  pleaded  the  estopi)el  (if  any  there 
were),  by  reason  of  the  answer  and  dei)osit  of  defendant 
in  the  county  court,  in  his  amended  bill  of  particulars  in 
that  court,  he  could  not  plead  it  in  the  district  court  and 
can  not  raise  the  question  here. 

The  judgment  of  the  trial  court  was  therefore  right  and 
should  be  affirmed,  and  we  so  recommend. 

Albert  and  Glanville,  CC,  concur. 

By  the  Court:  For  the  reasons  statcnl  in  the  foregoing 
opinion,  the.  decree  appealed  from  is 

Affiumkd. 


( 


John  L.  Hodges  v.  Nathan  Gkaham  et  al. 

Filed  February  4,  1904.     No.  13,363. 

1.  Referee's  Beport:  Stipuuitiox:  Estoppel.  Where  parties  consent 
that  the  report  of  a  referee,  containing  the  evidence  taken  by 
said  referee  and  his  findings  of  fact  and  conclusions  of  law,  shall 
be  submitted  to  the  court,  together  with  the  objections  and  ex- 
ceptions thereto,  for  determination  on  the  merits  by  the  court, 
they  are  precluded  by  such  submission  from  assigning  error  by 
the  court  in  setting  aside  the  report  and  findings  of  the  referee 
and  substituting  therefor  the  findings  of  the  court 
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2.  Beview.    In  such  case  this  court  will  only  consider  the  correctnefis 

of  the  findings  and  Judgment  of  the  district  court. 

3.  Evidence.     ESridence  examined,  and  held  to  sustain  the  findings 

and  judgment  of  the  district  court. 

Error  to  the  district  court  for  Clay  county:  George  W. 
Stubbs,  Judge.    Affirmed. 

Thomas  H,  Matters,  for  plaintiff  in  error. 

Leslie  O.  Hurd,  contra. 

Fawcett,  C. 

This  i^  an  action  brought  by  plaintiff  in  error,  liorein- 
after  styled  plaintiff,  against  the  defendants  in  error,  here- 
inafter styled  defendants,  alleging  that  about  the  fii-st  of 
January,  1894,  the  plaintiff  and  defendants  entered  into 
an  agreement  and  contract  of  copartnership  at  Cliiy  Ten- 
ter, Nebraska ;  the  business  of  said  copartnership  to  be  to 
purchase,  own  and  control  a  printing  outfit  then  known  as 
"The  Progi'ess,"  a  newspaper  outfit  at  Tlay  <\*uter,  Ne- 
braska, and  to  publish  said  newspaper.  That  each  mem- 
ber of  said  copartnership  was  to  put  into  the  business  the 
sum  of  ?1 27.20,  which  money  was  to  be  used  in  the  pur- 
chase of  the  printing  outfit,  above  described,  the  payment 
of  the  indebtedness  due  upon  the  same,  and  also  to  ijay  one 
claim  due  to  the  plaintiff  from  the  former  owners  of  said 
printing  outfit,  in  the  sum  of  ip312.50.  That  they  procecMknl 
to  and  did  purchase  said  printing  outfit,  and  did  run  sjiid 
newspai)er.  That  the  defendants  have  failed,  neghntcHi  and 
refused  to  pay  in  the  amount  of  money  agreed  to  at  the 
time,  and  have  n(»ver  paid  into  said  partnershij)  any  otiier 
sum  except  the  amount  of  $87.50  <*ach;  that  they  have 
ueglect(Hl,  faihnl  and  refused  to  pay  any  portion  of  th<» 
amount  due  to  the  phiintiff,  and  that,  by  reason  «)f  said 
failure,  there  is  due  and  owing  from  the  defendants  to  tli(» 
plaintiff'  the  said  sum  of  $312.50,  for  which  amount  \\r 
prays  judgment. 

The  matters  in  controversy  in  this  case  were,  on  May 
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23, 1900,  by  consent  of  both  parties  in  open  court,  referred 
by  the  court  to  H.  C.  Palmer,  to  take  the  testimony  and 
report  his  findings  of  fact  and  conclusions  of  law  to  the 
court.  On  November  9,  1900,  the  referee  filed  his  report, 
containing  all  the  evidence  introduced  before  him,  together 
with  his  findings  of  fact  and  conclusions  of  law.  The  find- 
ings of  fact  and  conclusions  of  law  were  all  in  favor  of 
plaintiff,  and  that  plaintiff  was  entitled  to  recover  a  judg- 
ment against  the  defendants,  and  each  of  them,  for  the 
sum  of  f332.45  and  interest  from  September  20,  1900,  at 
the  rat«  of  seven  per  cent,  per  annum.  To  the  report  of  the 
referee  the  defendants  filed  a  large  number  of  objections, 
and  a  motion  for  new  trial.  On  November  11,  1901,  the 
court  set  aside  all  of  the  findings  of  fact  and  conclusions 
of  law  of  the  referee,  and  aw^arded  a  new  trial.  On  No- 
vember 15, 1901,  the  court  made  an  allowance  to,  the  referee 
of  f 50  for  his  services.  On  December  16,  1902,  plaintiff 
filed  a  reply,  and  on  the  same  day  a  subpoena  duces  tecum 
was  issued  to  H.  C.  Palmer,  referee,  commanding  him  to 
appear  before  the  court,  and  bring  with  him  certain 
records  which  had  been  offered  and  read  in  evidence  before 
him,  as  referee.  On  December  17, 1902,  we  find  the  follow- 
ing entry  by  the  court : 

"This  cause  coming  on  further  to  be  heard,  now  come 
the  parties  to  this  action,  in  open  court,  and  consent  to  the 
order  or  ruling  of  the  court  as  follows:  ^Order  setting 
aside  report  of  referee  made  November  11,  1901,  is  set 
aside.'  Case  set  down  for  hearing  upon  n^port  of  referee 
and  objections  thereto,  and  motion  for  new  trial,  (^ourt 
to  act  upon  objections  at  present  term  of  court  and  to  enter 
final  decision  for  merits,  whatever  the  decision  upon  ob- 
jei-tions  and  upon  the  testimony  taken  before  the  refercH\ 
Rights  of  both  parties  to  a  bill  of  exceptions  to  be  fully 
protecte<l,  and  all  the  above  by  consent  of  parties,  in  open 
ciinrt,  and  this  cause  submitted  to  the  court  on  report  of 
referee,  under  above  stipulation." 

On  March  13,  1903,  the  court  entered  its  findings  and 
decree,  in  which  it  set  aside  the  findings  and  conclusions  of 
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the  referee,  and  entered  findings  of  its  own,  finding  gen- 
erally for  the  defendants;  overruled  defendants'  motion 
for  new  trial,  and  dismissed  plaintiflf^s  bill  for  want  of 
equity. 

The  reason  assigned  by  the  court  for  setting  aside  the 
findings  of  the  r(*fer(M*  is  that  said  findings  were  contrary' 
to  the  dear  weight  of  the  evidence.  Plaintiff  contends  that 
this  is  not  so;  that  there  is  ample  evidence  in  the  record 
to  sustain  the  findings  of  the  referee,  and  that  the  court 
(Tred  in  setting  the  same  aside.  It  is  urged  by  defendants 
that  [)laintiff  can  not  make  such  contention  in  this  court, 
for  th(*  reasott  that,  by  the  agreement,  in  open  court,  en- 
tered into  D(H-(»mber  17,  1902,  hereinbefore  set  out,  plain- 
tiff consented  to  the  submission  of  the  case  to  the  court 
upon  the  evidence  taken  by  the  referee,  and  that  the  court 
might  make  its  own  findings  upon  the  merits,  regardless  of 
its  rulings  on  the  objections  to  the  report  of  the  referee. 
If  the  contention  of  the  defendants  is  sound,  then,  the  onl.y 
question  for  this  court  to  determine  is,  whether  the  evi- 
dence sustains  the  finding  and  judgment  of  the  court.  An 
examination  of  the  record  leads  us  to  the  conclusion  that 
this  (contention  of  defendants  is  correct.  After  the  order 
of  the  court  entered  November  11,  1901,  setting  aside  the 
findings  of  the  refcnn*  and  granting  a  new  trial,  the  parties 
seem  to  have  been  preparing  for  another  trial  of  the  case, 
which  is  shown  by  the  settlement  with  the  referee  on  No- 
vember 15,  and  the  filing  of  a  reply  and  issuance  of  a  sub- 
puma  on  December  16,  1902.  On  December  17,  when  the 
parties  were  all  in  court,  and,  evidently,  after  discussing 
the  matter,  and  all  agreeing  that  the  evidence  taken  befort* 
the  ref(»rcH?  was  all  the  evidence  that  could  be  introduced 
in  the  case,  and,  in  order  to  avoid  the  trouble,  time  and 
expeus(»  of  anothca*  trial,  it  was  agreed  between  them  that 
the  matter  be  submitted  to  the  court  upon  the  evidence 
contaiiu^d  in  the  ri^port  of  the  referee,  and  that  the  court 
should  uiake  such  findings  on  the  merits  as  it  deenunl 
propter.  The  court's  entry  made  at  that  time  is  not  as 
expliiil  as  it  might  have  been.    The  language  is,  "Case  set 
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dowB  for  hearing  upon  report  of  referee  and  objections 
thereto,  and  motion  for  new  trial.  Court  to  act  upon  ob- 
jections at  present  term  of  court  and  to  enter  final  de- 
cision for  merits,  whatever  the  decision  upon  objections 
and  upon  the  testimony  taken  before  the  referee.^'  It  is 
evident  that  what  the  court  meant  to  say  was:  Court  to 
act  upon  objections  at  present  term  of  court  and  to  enter 
final  decision  upon  the  merits,  regardless  of  its  decision 
upon  the  objections  to  the  report  of  the  referee.  The  entry 
further  provides  for  the  preservation  of  the  rights  of  the 
parties  to  a  bill  of  exceptions,  and  recites  that  the  case  is 
submitted  to  the  court  under  that  stipulation.  We  are  con- 
firmed in  our  construction  of  that  entry  by  the  court,  by 
the  Courtis  own  construction  of  it  on  page  145  of  the  record. 
The  court  says: 

"And  now,  on  this  same  day,  this  cause  coming  on  fur- 
ther tt  be  heard  (the  parties  having  agreed  in  open  court 
that,  in  case  the  findings  of  the  referee  should  be  set  aside, 
the  court  should  make  the  proper  findings  upon  the  evi- 
dence as  reported  by  the  referee  and  pronounce  judgment 
thereon),  upon  the  evidence  and  arguments  of  counsel,  and 
the  court,  being  fully  advised  in  the  premises,  doth  find 
generally  in  favor  of  the  defendants,"  etc. 

We  think  this  langaage-of  the  court  conclusively  shows 
the  true  action  and  intention  of  the  parti  (^s  on  that  oc- 
casion. This  being  so,  then,  the  only  question  for  our  con- 
sideration is,  whether  or  not  the  court  erred  in  its  findings 
and  judgment.  While  we  are  unable  entirely  to  concur  in 
the  view  of  the  district  court  in  holding  that  the  findings 
of  the  referee  were  against  the  clear  weight  of  the  evidence, 
we  are  unable  to  say  that  the  court's  own  findings  are  not 
sustained  by  the  evidence.  The  evidence,  in  our  judgmr^ut, 
was  coniiictiDg,  and,  having  been  submitted  to  the  district 
court  by  the  parties,  and  the  court  having  made  its  find- 
ings thereon,  those  findings  must  stand. 

We  recommend  that  the  judgment  be  afiSrmcd. 


Ai.BKRT  and  Glanviij.e,  CC,  concur. 
12 
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the  referee,  and  entered  findings  of  its  own,  finding  gen- 
erally for  the  defendants;  overruled  defendants'  motion 
for  new  trial,  and  dismissed  plaintifE^s  bill  for  want  of 
equity. 

The  reason  assigntHl  by  the  court  for  setting  aside  the 
findings  of  the  refere(»  is  that  said  findings  were  contrary' 
to  the  clear  weight  of  the  evidence.  Plaintiff  contends  that 
this  is  not  so;  that  there  is  ample  evidence  in  the  record 
to  sustain  the  findings  of  the  referee,  and  that  the  court 
(»rred  in  setting  the  same  aside.  It  is  urged  by  defendants 
that  phiintiff  can  not  make  such  contention  in  this  court, 
for  the  reasott  that,  by  the  agreement,  in  open  court,  en- 
tered into  December  17,  1902,  hereinbefore  set  out,  plain- 
tiff consented  to  the  submission  of  the  case  to  the  court 
upon  the  evidence  taken  by  the  referee,  and  that  the  court 
might  make  its  own  findings  upon  the  merits,  regardless  of 
its  rulings  on  the  objections  to  the  report  of  the  referee. 
If  the  contention  of  the  defendants  is  sound,  then,  the  only 
question  for  this  court  to  determine  is,  whether  the  evi- 
dence sustains  the  finding  and  judgment  of  the  court.  An 
examination  of  the  record  leads  us  to  the  conclusion  that 
this  contention  of  defendants  is  correct.  After  the  order 
of  the  court  entered  November  11,  1901,  setting  aside  the 
findings  of  the  refenv  and  granting  a  new  trial,  the  parties 
seem  to  have  been  pr(»paring  for  another  trial  of  the  case, 
which  is  shown  by  the  settlement  with  the  referee  on  No- 
vember 15,  and  the  filing  of  a  reply  and  issuance  of  a  sub- 
pcFua  on  December  16,  1902.  On  December  17,  when  the 
parlies  were  all  in  court,  and,  evidentlj^,  after  discussing 
the  matter,  and  all  agi-eeing  that  the  evidence  taken  before 
the  referee  was  all  the  evidence  that  could  be  introduced 
in  the  case,  and,  in  order  to  avoid  the  trouble,  time  and 
expens(»  of  anoth(»r  trial,  it  was  agreed  between  them  that 
the  matter  be  submitted  to  the  court  upon  the  evidence 
contained  in  the  report  of  the  referee,  and  that  the  court 
should  nuike  such  findings  on  the  merits  bs  it  deeme<l 
propc^j*.  The  i-ourl's  entry  made  at  that  time  is  not  as 
explicit  as  it  might  have  been.    The  language  is,  "€a«e  set 
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down  for  hearing  upon  report  of  referee  and  objections 
thereto,  and  motion  for  new  trial.  Court  to  act  upon  ob- 
jections at  present  term  of  court  and  to  enter  final  de- 
cision for  merits,  whatever  the  decision  upon  objections 
and  upon  the  testimony  taken  before  the  referee/'  It  is 
evident  that  what  the  court  meant  to  say  was :  Court  to 
act  upon  objections  at  present  term  of  court  and  to  enter 
final  decision  upon  the  merits,  regardless  of  its  decision 
upon  the  objections  to  the  report  of  the  referee.  The  entry 
further  provides  for  the  preservation  of  the  rights  of  the 
parties  to  a  bill  of  exceptions,  and  recites  that  the  case  is 
submitted  to  the  court  under  that  stipulation.  We  are  con- 
firmed in  our  construction  of  that  entry  by  the  court,  by 
the  court's  own  construction  of  it  on  page  145  of  the  record. 
The  court  says : 

"And  now,  on  this  same  day,  this  cause  coming  on  fur- 
ther to  be  heard  (the  parties  having  agreed  in  open  court 
that,  in  case  the  findings  of  the  referee  should  be  set  aside, 
the  court  should  make  the  proper  findings  upon  the  evi- 
dence as  reported  by  the  referee  and  pronounce  judgment 
thereon),  upon  the  evidence  and  arguments  of  counsel,  and 
the  court,  being  fully  advised  in  the  premises,  doth  find 
generally  in  favor  of  the  defendants,"  etc. 

We  think  this  language-of  the  court  conclusively  shows 
the  true  action  and  intention  of  the  parties  on  that  oc- 
casion. This  being  so,  then,  the  only  question  for  our  con- 
sideration is,  whether  or  not  the  court  erred  in  its  findings 
and  judgment.  While  we  are  unablo  entirely  to  concur  in 
the  view  of  the  district  court  in  holding  that  the  findings 
of  the  referee  were  against  the  clear  weight  of  the  evidence, 
we  are  unable  to  say  that  the  court's  own  findings  are  not 
sustained  by  the  evidence.  The  evidence,  in  our  judgment, 
was  conflicting,  and,  having  been  submitted  to  the  district 
court  by  the  parties,  and  the  court  having  made  its  find- 
ings thereon,  those  findings  must  stand. 

We  recommend  that  the  judgment  be  affirmed. 


Albkkt  and  Glanvilf.e,  CC,  concur. 
12 
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By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  appealed  from  is 

Affiembd. 


Helen  L.  Jones  v.  Alice  S.  Danfoeth. 

Filed  Februaby  17,  1904.    No.  13,862. 

1.  Appeal  and  Error.  A  litigant,  who  brings  to  this  court  an  appeal- 
able case,  can  not  have  it  considered  in  this  court  both  as  an 
appeal  and  as  a  proceeding  in  error. 


:    Election.     If,  in  an  appealable  case,  a  transcript  of  the 

proceedings  in  the  district  court  is  duly  filed  in  this  court,  and 
all  proceedings  taken  necessary  to  a  review  upon  proceedings  in 
error  as  well  as  upon  appeal,  the  party  bringing  the  cause  here 
may  submit  the  same  either  as  an  appeal,  or  as  upon  proceedings 
in  error.  If  he  makes  no  choice,  it  will  be  considered  as  upcm 
proceedings  in  error. 

After  serving  and  filing  his  brief  in  this  court,  in 


which  he  presents  only  questions  not  reviewable  upon  appeal,  a 
party  will  not,  ordinarily,  be  allowed  to  delay  the  hearing,  by 
abandoning  his  proceedings  in  error  and  submitting  the  cause  as 
upon  appeal.  Nor  will  he  be  allowed  to  make  such  change,  except 
upon  Just  terms,  when  his  opponent  will  be  required  to  rebrief 
the  case,  or  is  otherwise  put  to  cost  or  expense  thereby. 

Eeeob  to  the  district  court  for  Clay  county :  Qeoeoe  W. 
Stubbs,  Judge.  Objections  to  application  to  have  ca^e 
considered  as  upon  appeal.    Objections  overruled. 

Thomas  H.  Matters,  for  plaintiff  in  error. 
Joel  W.  West,  contra. 

Sedgwick,  J, 

After  a  decree  was  entered  for  the  defendants  in  the 
district  court  in  an  action  in  cH]uity,  the  plaintilT  filed  in 
this  court,  within  the  time  allowed  by  law  for  taking  an 
appeal  or  prosecuting  proctHnliiitrs  in  error,  a  transcript  of 
the  proceedings  in  the  court  below,  and  a  petition  in  error. 
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A  sumraons  in  error  was  issued  and  served  upon  some  of 
the  defendants  in  error,  but,  not  having  been  served  upon 
all  of  the  necessary  parties,  objections  >vere  made  to  the 
jurisdiction  of  the  court,  and  the  petition  and  summons 
in  error  were  dismissed.  The  plaintiff  below  then  asked 
to  have  his  case  in  this  court  treated  as  an  appeal,  and  the 
question  upon  this  motion  is,  whether  the  case  may  be  now 
heard  as  an  appeal  in  this  court,  ilaiiy  decisions  of  the 
court  have  been  cited  by  counsel.  It  seems  to  be  thought 
that  they  are  conflicting  and  irreconcilable.  Judge  Strawn, 
in  his  work  on  Supreme  Court  Practice  and  Forms,  217, 
218,  so  regards  them.  In  the  earlier  practice  it  was  sev- 
eral times  attempted  to  have  a  case  considered  in  this 
court  both  in  the  nature  of  an  appeal  and  as  a  proceeding 
in  error,  but  this  the  court  refused  to  do.  In  Monroe  v. 
Reidy  Murdoch  d  Co.,  46  Neb.  316,  it  is  said : 

"A  case  will  not  be  considered  in  this  court  as  both  an 
appeal  and  a  proceeding  in  error.  A  party  must  elect 
which  remedy  he  will  pursue,  and,  having  filed  a  petition 
in  error,  must  be  presumed  to  have  selected  that  remedy.'' 

This  case  and  many  others  which  follow  it  are  said  by 
Mr.  Strawn  to  be  in  direct  conflict  with  the  holding  in 
Beatrice  Paper  Go.  v.  Beloit  Iron  Works,  46  Neb.  900, 
in  which  it  is  said: 

"If  the  judgment  which  the  litigant  seeks  to  have  re- 
viewed is  appealable,  he  may  have  it  reviewed  on  appeal 
or  error,  at  his  election ;  and  he  may  make  such  election 
at  any  time  before  the  final  submission  of  the  case  in  this 
court.  He  may  dismiss  his  appeal  and  stand  on  his  peti- 
tion in  error,  or  vice  versa;  but  if  he  makes  no  such  elec- 
tion, this  court  will  review  the  judgment  .of  the  district 
court  on  error  when  there  is  filed  with  the  transcript  a 
petition  in  error." 

This  language  is  quoted,  or  cited,  with  approval  in 
several  subsequent  cases.  Thomas  v.  Churchilly  48  Neb. 
266 ;  Chicago,  B.  &  Q.  R.  Co.  v.  Cass  County,  51  Neb.  369 ; 
Nebraska  Land,  Stock  Grawing  &  Investment  Co,  v.  Mc- 
KinltyLanning  Lqan  &  Trust  Co.,52  Neb.  410;  Slobodisky 


132  NEHKASKA  KEPt)l{Tfc>l.  [Vol.  71 


J  on  OS  V,  Daiifortii. 


i\  Curtis,  58  Neb.  211.  The  eoiiflict  in  these  two  lines 
of  cases  is  iiior<»  apparc^nt  than  real.  In  Monroe  v,  Reid, 
Murdork  cfc  Co,,  supra,  it  appears  from  the  opinion  that 
"the  case  was  onc^  which  could  have  been  appealed,  and 
couns(»l  for  plaintiff  in  error^  judging  from  a  statement 
in  the  brief  fih^l,  view  the  case  as  here  by  appeal  and  by 
proc(HHiings  in  error,  and  that  it  can  be  so  considere<l." 
The  court  then  quotes  with  approval  from  the  opinion  of 
Woodard  i\  Baird,  43  Neb,  310,  to  the  effect  that  a  party 
can  not  have  his  case  submitted  and  considered  !)oth  as 
an  appeal  and  a*s  a  procc^^ding  in  error,  and  says  that 
he  must  (dect  which  n^nuMiy  he  will  pursue,  and, 
having  filed  a  petition  in  error,  he  must  be  presume<l 
to  have  selwted  that  remedy.  It  is  not  necessary 
to  quote  from  nor  cite  any  other  cases  whc^^e  this  lan- 
guage is  held,  because,  in  all  of  th(»m,  we  find  one  of  two 
conditions :  Either  the  party  is  urging  that  his  case  shall 
be  considered  in  both  ways,  and  that  he  shall,  at  the  same 
time,  have  the  benefit  of  both  forms  of  procedure,  or  else, 
without  specifically  insisting  upon  the  right  to  both  reme- 
dies, no  election  has  b(*en  made  before  the  .submission  of 
the  case.  In  all  of  these  decisions  it  is  held  that  a  party 
can  not  pursue  both  rem(^ii(^s  at  (mc(^,  and  that,  if  the 
rc^cord  is  in  such  condition  as  that  either  remedy  might 
have  bec^n  pursued  ther(*on,  and  the  party  bringing  the 
case  to  this  court  has  not  exi)r(\ssly  indicated  which 
remedy  he  desires  to  pursue,  tin*  court,  in  making  an  eh^v- 
tion  for  him,  will  treat  the  case*  as  lu^re  ui)on  procetnlings 
in  error.  And  in  all  these  cas(»s  where  the  language  is 
used,  "having  filed  a  petition  in  error,"  as  the  test  of  the 
remedy  eh^cted  by  the  party  bringing  the  case  here,  the 
facts  were  that  not  only  had  a  petition  in  error  been  fiknl 
but  all  the  necessary  steps  had  been  taken  to  entitle  the 
def(»ndant  to  a  hearing  upon  his  petition  in  error,  and, 
the  case  being  finally  submitted  to  this  court  upon  such 
a  r(*cord,  the  court  considered  it  as  a  proceeding  in  error. 
So  that  the  language  used  by  the  court  must,  in  each  case, 
be  construed  in  the  light  of  the  facts  of  the  easej  and, 
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when  so  construed,  there  is  no  conflict  between  this  hold- 
ing and  the  language  used  in  the  decisions  following 
Beatrice  Paper  Co.  v.  Beloit  Iron  Works,  supra,  in  which 
it  is  held  that  he  may  make  his  election  at  any  time  before 
he  submits  his  case  to  this  court.  He  may  make  his  elec- 
tion before  he  finally  submits  his  case;  but,  if  he  fails  to 
elect  which  remedy  he  will  pursue,  and  the  court  takes  a 
submission  of  the  case  in  that  condition,  in  the  absence  of 
any  other  decisive  test,  the  court  will  consider  that,  by 
filing  a  petition  in  error  and  taking  all  necessary  steps 
for  a  hearing  thereon,  he  has  selected  that  remedy.  This 
would  be  the  necessary  inference  if,  after  having  taken  all' 
the  proceedings  necessary  to  a  hearing  upon  appeal,  steps 
not  necessary  to  an  appeal  but  necessary  to  obtain  a  re- 
view in  error  are  taken.  Such  action,  unexplained,  must 
mean  that  he  is  not  satisfied  to  submit  his  case  upon  ap- 
peal, and  desires  to  have  it  considered  upon  error  pro- 
ceedings. 

Of  course,  if  the  time  for  filing  a  petition  in. error  and 
procuring  a  summons  in  error  to  be  issued  and  served 
had  expired,  he  could  not  take  such  proceedings,  and 
whether  or  not  he  had  attempted  to  appeal  would  make  no 
difference  in  that  regard.  ^  An  ineffectual  attempt  to  ap- 
peal would  not  extend  the  time  in  which  he  might  take 
proceedings  in  error.  While  the  record  is  in  such  condi- 
tion that  it  will  support  either  proceeding,  he  may  choose 
his  remedy. 

Piling  a  petition  in  error  is  not,  in  all  cases,  a  con- 
clusive test,  but  a  litigant  will  not  be  allowed  to  trifie 
with  his  adversary  and  the  court.  If  he  serves  and  files  a 
brief,  which  presents  questions  only  reviewable  upon  pro- 
ceeding in  error,  and  his  opponent  has  duly  answered  such 
brief,  he  ought  not,  afterwards,  submit  the  case  as  upon 
appeal,  and  serve  and  file  a  brief  which  presents  questions 
solely  cognizable  upon  such  proceeding,  if,  by  so  doing,  the 
hearing  of  the  case  will  be  delayed.  And  oven  if  such 
course  will  not  delay  the  hearing  of  the  case,  it  should  not 
be  allowed,  except  upon  just  terms. 
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In  Stewart  v.  Carter^  4  Neb.  564,  the  ease  was  first 
brought  to  this  court  upon  appeal,  but,  upon  motion  of  the 
appellee,  the  appeal  was  dismissed,  and,  although  the  time 
for  appeal  had  expired,  the  appellant  was  allowed  to  file  a 
petition  in  error  upon  his  transcript,  and  the  case  was 
afterwards  reversed  on  the  error  therein  assigned.  The 
same  point  was  held  in  Steele  v.  Haynes,  20  Neb.  316.  The 
case  of  Irwin  v,  Nuckolls,  3  Neb.  441,  which  appears  to  hold 
a  contrary  doctrine,  was  expressly  overruled  in  Cahill  v, 
Co/ntwell,  31  Neb.  158.  In  Schuyler  v.  Hanna^  28  Neb. 
601,  it  is  said: 

"A  liberal  construction  should  be  given  all  laws  provid- 
ing for  appeals — such  a  construction  as  will  not  abridge  the 
right.  The  mandatory  part  of  the  above  quoted  statute  is 
'that  the  party  appealing  shall  within  six  months  after  the 
date  of  the  rendition  of  the  judgment  or  decree,  or  the  mak- 
ing of  the  final  order,  ♦  ♦  ♦  file  in  the  office  of  the  clerk 
of  the  supreme  court  a  certified  transcript  of  the  proceed- 
ings had  in  the  cause  in  the  district  court.'  On  the  filing 
of  such  transcript  within  the  statutory  time,  this  court 
acquires  jurisdiction." 

We  are  satisfied  with  this  view,  and  think  that  the  ques- 
tion at  bar  comes  within  its  spirit.  Cahill  v,  Cantwell, 
supra,  was  an  attempted  appeal  from  the  county  court  to 
the  district  court,  but  it  was  not  taken  in  time,  and  was 
dismissed  upon  motion  of  appellee.  The  question  was 
whether  the  appellant  was  estopped  from  prosecuting  a 
petition  in  error  to  reverse  the  same  judgment.  The  court 
said: 

"It  may  be  stated  as  a  general  proposition  that  an  appeal 
duly  taken  and  docketed  in  time  in  the  appellate  court  is 
a  waiver  of  all  errors  and  irregularities  occurring  prior  to 
the  entry  of  the  judgment  appealed  from.  In  the  case  at 
bar  the  appeal  was  not  perfected  in  time,  and  the  attempt 
to  appeal  did  not  bar  the  right  of  the  plaintiff  in  error  to 
have  the  judgment  of  the  county  court  reviewed  on  error." 

In  this  case  the  error  proceedings  were  never  perfected. 
A  hearing  upon  proceedings  in  error  has  been  prevented 
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by  technical  objections.  All  steps  necessary  to  perfect  an 
appeal  were  taken  within  the  statutory  time,  and  it  is  not 
the  policy  of  the  law  to  prevent  a  hearing  in  the  court  of 
last  resort  under  such  circumstances. 

It  is  urged  that  the  statute  prescribes  that,  in  taking  an 
api)eal,  the  appellant  must  file  his  transcript  in  this  court 
and  have*  the  same  "properly  docketed" ;  that  this  statute 
has  not  been  complied  with,  because  it  was  not  docketed 
here  as  an  appealed  case.  We  do  not  see  any  merit  in  this 
contention.  The  appellant  can  not  have  the  same  properly 
docketed,  in  the  sense  that  he  may  compel  the  clerk  to  make 
the  entries  in  proper  form.  The  intention  of  the  statute 
must  certainly  be  to  recfuire  the  appellant  to  do  everything 
incumbent  upon  him  to  do,  so  that  the  case  may  be  properly 
docketed,  and  when  he  has  done  that,  .he  has  done  his  part. 
Again,  the  words  "properly  docketed''  can  not  be  held  to 
relate  to  nice  distinctions  in  making  the  entries  upon  the 
record  in  correct  form,  but  rather  to  the  duty  of  doing 
what  is  necessary  to  have  the  case  placed  upon  the  docket 
of  the  court,  so  that  it  will  be  before  the  court  in  its  proper 
order,  and  that  adverse  partiejg  may  raise  such  questions 
ther(^n  as  they  see  fit.  If  the  question  presented  in  this 
court  was  of  such  a  nature  that  it  might  be  determined 
either  upon  appeal  or  error  proceedings,  then  a  change  of 
election  as  to  the  manner  of  presenting  it  would  be  imma- 
terial, as  was  held  in  Thomas  v.  Churchill^  48  Neb.  266. 

The  objection  to  proceeding  as  upon  appeal  in  this  case 
is  overruled. 

Objection  overruled. 
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Stater  ex  rel.  Frank  N.  Prout,  Attorney  General,  v. 
Thomas  J.  Nolan  et  al. 

Filed  February  17,  1904.     No.  13,327. 

1.  Quo  Warranto:   Answer.    An  answer  to  a  petition  in  quo  warranto. 

which  alleges  that  the  respondents  are  holding  the  office  in  ques- 
tion by  lawful  appointment,  under  the  provisions  of  a  legislative 
act,  and  which  sets  forth  the  facts  in  relation  thereto,  is  sufficient 
to  put  the  validity  of  such  act  in  issue. 

2.  Legislative  Act:    Constitutionality.     A  legislative  act  should  not 

be  declared  unconstitutional,  unless  it  is  so  clearly  in  conflict  with 
some  provision  of  the  fundamental  law  that  it  can  not  stand. 

3.  Police  Commissioners:   Appointmkxt.  "The  legislature  .may,  by  stat- 

ute, confer  upon  the  governor  the  power  to  appoint  the  board  of 
fire  and  police  commissioners  for  cities  of  the  first  class. 

4.  Statutes:    Repeal.     Where  general  and  special  provisions  of  a  stat- 

ute come  in  conflict,  the  general  law  yields  to  the  special  with- 
dut  regard  to  priority  in  dates,  and  a  special  law  will  not  be  re- 
pealed by  general  provisions,  unless  by  express  words  or  by 
necessary  implication. 

5.  :     Construction.     The  several   sections  and   provisions  of  a 

legislative  act  should  be  construed  together,  and  harmonized  if 
possible;  and,  if  there  is  a  conflict  in  them,  general  expressions 
must  give  way  to  special  and  specific  provisions. 

6.  City  Charter:   Validity.    That  part  of  the  charter  of  South  Omaha, 

providing  for  the  election  and  defining  the  jurisdiction  of  the 
police  judge,  is  separable  from  the  rest  of  the  act,  and,  if  neces- 
sary, may  be  rejected  without  affecting  the  validity  of  the  charter. 

7.  Fire  and  Police  Board:    LhXiALiTY.    Held,  That  the  respondents  are 

the  lawfully  constituted  board  of  fire  and  police  commissioners  of 
the  city  of  South  Omaha. 

Original  application  in  the  nature  of  quo  warranto  to 
determine  the  rights  of  respondents  to  office  as  fire  and 
police  commissioners  of  a  city  of  the  first  class.  Writ 
denied. 

Frank  N.  Profit,  Attorney  General ,  N orris  Brown, 
Hmyth  d  Smith  and  A.  H,  Murdoch,  for  relator. 

t\  A.  Brogan  and  James  H.  Van  Dusen,  contra. 
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Babnes,  J. 

This  original  action  in  quo  warranto  wa«  commenced  by 
the  attorney  general  for  the  purpose  of  testing  the  validity 
of  chapter  17  of  the  laws  of  1903,  otherwise  known  as 
tlie  South  Omaha  Charter,  and  more  particularly  that 
part  of  the  act  which  provides  for  the  appointment  of  a 
board  of  fire  and  police  commissioners.  To  that  end  a 
petition  was  filed  against  the  respondents,  Thomas  J. 
Nolan,  A.  L.  Bergquist,  William  B.  Van  Sant,  Alfred  A. 
Nixon  and  George  W.  Masson,  praying  that  they  be  re- 
quired to  show  by  what  warrant  or  authority  they  assumed 
to  act  as  fire  and  police  commissioners  of  the  city  of 
South  Omaha,  and  claimed  to  hold  such  public  oflRce.  To 
tliis  petition  the  respondents  filed  an  answer,  which  was 
demurred  to  by  the  relator.  Thereafter,  by  permission  of 
the  court,  an  amended  answer  was  filed,  in  which  re- 
spondents properly  justified  under  the  provisions  of  the 
act  in  question.  The  demurrer  was  not  refiled  but;  it  hav- 
ing been  treated  as  though  it  applied  to  the  amended  an- 
swer, we  will  consider  it  as  refiled,  and  thus  the  validity 
of  that  part  of  the  act  under  which  the  respondents  were 
appointed,  and  now  hold  their  office,  is  put  in  issue.  The 
act  in  question  is  chapter  17  of  the  laws  of  1903  (Compiled 
Statutes,  ch.  13,  art.  II),  and  will  be  hereinafter  referred 
to  as  the  charter. 

It  is  stated  in  relator's  brief  that  the  answer  is  insuffi- 
cient in  form  and  substance,  but,  the  amended  answer 
having  been  filed  after  that  part  of  the  brief  was  written, 
and  the  defects  of  the  original  answer,  if  any,  having  been 
cured  thereby,  it  is  unnecessary  to  devote  any  further 
time  to  the  pleadings,  so  we  come  at  once  to  the  considera- 
tion of  the  question  of  the  validity  of  the  charter.  It  may 
be  stated  at  the  outset  that  we  should  not  declare  a  law  void 
for  slight  and  trivial  reasons,  but,  if  possible,  sustain  the 
legislative  will.  So,  in  the  examination  of  this  question, 
we  will  be  governed  by  the  rule,  that  a  legislative  act  will 
not  be  declared  unconstitutional,  unless  it  is  so  clearly  in 
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conflict  with  some  provision  of  the  fundamental  law  that 
it  can  not  stand. 

Section  '63  of  the  act  provides  for  a  board  of  fire  and 
police  coiinnissioners  to  consist  of  five  electors  of  the  city, 
appointed  by  tJie  {governor.  It  also  makes  specific  pro- 
visions as  to  when  and  how  the  appointments  shall  be 
made,  and  term  of  office;  it  also  defines  the  qualificaticMis 
of  members  of  the  board,  together  with  the  powers  and 
duties  of  that  body ;  and  the  relator's  attacks  are  particu- 
larly directed  to  this  part  of  the  charter.  The  general  ques- 
tion relating  to  the  constitutionality  of  such  legislation 
has  been  before  us  several  times.  .In  the  case  of  State  v. 
Broatch,  68  Neb.  687,  the  validity  of  such  a  provision  was 
the  question  before  the  court.  The  Omaha  charter,  which 
was  in  question  in  that  case,  provides  for  the  appoiutment 
of  a  board  of  fire  and  police  con;missioners  by  the  governor, 
and  its  validity  was  attacked  by  a  proceeding  in  quo 
warranto.    It  was  held : 

"The  legislature  may  by  statute  confer  upon  the  gover- 
nor the  power  to  appoint  memb(TS  of  the  board  of  fire  and 
police  commissioners  of  cities  of  the  metropolitan  claHs"; 
citing  Redell  v,  Moores^  63  Neb.  219.  These  cases  clearly 
overrule  all  of  the  prior  decisions  of  this  court  holding  a 
contrary  doctrine,  and  so,  it  may  be  considered  as  the 
settled  law  of  this  state  that  the  section  in  question  is  con- 
stitutional, so  far  as  that  phase  of  the  controversy  is  con- 
cerned. Again,  it  is  apparent,  from  an  examination  of  the 
whole  act,  that  it  was  the  purpose  of  the  legislature  to 
substantially  reenact  the  charter  of  1901  under  which' 
the  city  was  conducting  its  affairs  at  the  time  the  new 
charter  was  passed,  with  only  such  changes  and  amend- 
ments as  would  place  the  fire  and  police  department  of  the 
city  under  the  control  of  a  board  to  be  appointed  by  the 
governor  of  the  state,  instead  of  a  board  appointed  by  the 
mayor,  and  confirmed  by  the  city  council.  It  is  clearly  the 
duty  of  the  state,  in  the  exercise  of  its  police  powers,  to 
maintain  peace  and  good  order,  and  protect  the  welfare  of 
its  citizens  wherever  they  may  be  found  within  its  borders. 
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And  whenevor  it  appears  that  any  of  its  mnni(M"palities 
are,  for  any  reason,  unable  to  maintain  such  conditions  of 
s(Hurity  and  good  order,  it  is  proper  for  the  legishiture  to 
eiuict  such  laws  as  will  accomplish  that  end.  Of  late,  if 
has  lM?en  quite  generally  recognized  that  then*  are  condi- 
tions existing  in  some  of  our  cities,  growing  out  of  the  ap- 
lK)intnient  and  management  of  their  police  departnu^nls, 
with  which  the  local  authorities  are  unable  to  successfully 
rope;  and  that  an  independent  board,  created  by  an  au- 
thority entirely  removed  from,  and  in  no  way  influenced 
by,  local  conditions,  can  best  conserve  the  interests  of  the 
public  in  those  matters.  That  jjolicy  first  found  expres- 
sion in  the  Omaha  charter  of  1887,  and  was  the  subject  of 
much  litigation,  and  some  conflicting  decisions,  until  the 
principle  was  finally  and  firmly  settled  in  the  case  of 
State  17.  Broatch,  svpra.  And  so,  the  legislature,  in  order 
to  adopt  this  policy,  reenacted  the  old  charter  with  the 
changes  above  mentioned,  and,  in  so  doing,  we  are  satis- 
fied that  it  did  not  exceed  its  legitimate  powers;  if  the 
legislature  has  attempted  to  go  beyond  its  powers  in  au- 
thorizing this  commission  to  control  matters  purely  local, 
such  provision  might  be  held  invalid,  without  rendering 
the  whole  act  unconstitutional. 

It  is  claimed,  however,  that  section  63,  in  so  far  as  it 
defines  the  powers  and  duties  of  the  board,  is  in  dirc^ct  con- 
flict with  subdivision  78  of  section  128  of  the  charter.  This 
is  one  of  the  subdivisions  of  the  section  conferring  general 
powers  upon  th^ municipality,  and  is  as  follows: 

"In  addition  to  the  powers  herein  granted,  cities  gov- 
erned under  the  provisions  of  this  act  shall  have  power 
by  ordinance :  To  provide  for  the  organization  and  sujjport 
of  a  fire  department;  to  procure  fire  engines,  hooks,  ladders, 
buckets,  and  other  apparatus,  and  to  organize  fire  engine, 
hook  and  ladder,  and  bucket  companies,  and  prescribe 
rules  of  duty  and  the  government  thereof,  with  such  pen- 
alties as  the  council  may  deem  proper,  not  exceeding  one 
hundred  (flOO)  dollars,  and  to  make  all  necessary  ap- 
propriation therefor,  and  to  establish  regulations  for  the 
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I)revontion  and  extinguishment  of  fires."  And  it  is  con- 
tended that  this  subdivision  must  prevail  because  it  was 
passed  last  in  point  of  time,  or,  in  other  words,  appears 
last  in  i>osition  in  the  charter.  This,  it  is  insisted,  works 
a  repeal  of  section  63,  by  implication.  Repeals  hj  im])lica- 
tion  are  not  favored,  and  the  courts  will  not  declare  them 
unless  compelled  to  do  so.  And  where  there  is  a  conflict 
between  two  sections  of  an  act,  one  being  a  reenactment  of 
a  former  provision,  and  the  other  a  new  provision  inserted 
in  the  law  as  reenacted,  the  latter  Avill  stand  because^  it 
is  the  latest  expression  of  the  legislative  will.  Sutherland, 
Statutory  Construction  (1st  ed.),  p.  210,  sec.  156;  p.  216, 
sec.  161;  Endlich,  Interpretation  of  Statutes,  sec.  183; 
Graetz  v.  McKcnzir,  3  AYash.  194;  Whni  v.  Jones,  6  Leigh 
(Va.),  74;  Coufjdon  r.  Butte  Consolidated  R,  Co..  17 
Mont.  481 ;  Powell  v.  KUkj,  78  Minn.  83.  WwX  it  is  by  no 
means  certain  that  there  is  an  irreconcilable  conflict  be- 
twei^n  the  provisions  of  section  63  and  the  subdivisions  and 
sections  pointed  out  by  the  relator.  Section  8  of  the  char- 
ter, which  declares  in  a  general  way  by  whom  the  corporate 
I)owers  shall  be  exercised,  reads  as  folloAVs: 

"Each  city  gov(Tne<l  by  the  provisions  of  this  act  shall 
be  a  body  corpcu'ate  and  i)olitic,  and  shall  have  poAver: 
First,  to  sue  and  be  sued;  s(M'ond,  to  purchase  and  hold  real 
and  personal  propc^rty  for  the  use  of  the  city,  and  real 
(»state  sold  for  taxes;  third,  to  sell  and  convey  any  real 
and  personal  estate  ownc^d  by  the  city,  and  make  such 
order  respecting  the  same  as  may  be  deemed  conducive  to 
the  interests  of  the  city ;  fourth,  to  make  all  contrac^ts  and 
do  all  other  acts  in  relation  to  the  property  and  concerns 
of  the  city  n(H*essary  to  the  exercise  of  its  corporate  and 
administrative  powers;  fifth,  to  exercise  such  other  and 
further  poAver  as  may  be  conferred  by  law.  The  powers 
hereby  granted  shall  be  exercised  by  the  mayor  apd  city 
council  of  such  city,  as  hereinafter  set  forth,  except  when 
otherwise  specially  provided."  Bearing  in  mind  the  ex- 
ception above  quoted,  the  rule  that  the  several  sections  of 
the  charter  must  be  construed  together  and  harmonized,  if 
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possible,  and  the  further  rule  that,  where  there  is  a  seem- 
ing conflict  between  the  several  provisions  of  a  legislative 
act,  general  expressions  must  give  way  to  special  and  spe- 
cific provisions,  it  is  quite  possible  that  the  board  and 
council  may  properly  conduct  the  government  of  the  city 
without  serious  conflict  of  authority. 

It  is  also  contended  that  the  provision  giving  power  to 
the  governor  to  remove  members  of  the  board  for  miscon- 
duct in  office  is  in  conflict  with  section  84,  which  appar- 
ently gives  the  same  power  to  the  district  court.  If  this  be 
true  it  is  not  sufficient  ground  for  declaring  the  whole  act 
void,  for  that  provision  can  be  expunged  from  the  charter, 
and  it  will  still  be  so  complete  as  to  furnish  ample  au- 
thority for  the  proper  government  of  the  city. 

It  is  further  contended  that  the  charter  must  be  de- 
clared unconstitutional  and  void,  because  of  its  provisions 
relating  to  the  election  of  the  police  judge  and  his  juris- 
diction. This  contention  can  not  be  maintained.  This 
(question  was  under  consideration  and  was  settled  in 
Moores  v.  State,  63  Neb.  345,  and  State  v.  Moores,  70  Neb. 
48,  where  it  was  held  that  the  provisions  of  the  constitution 
creating  a  police  judge  in  municipalities  were  self-operat- 
ing, and  that,  in  the  absence  of  valid  enactments  in  the 
charter  providing  for  their  election,  they  could  properly 
be  elected  at  the  regular  biennial  elections. 

Lastly,  it  is  claimed  that  there  are  many  other  conflict-. 
ing  provisions  in  the  various  sections  and  subdivisions  of 
the  charter.  Under  the  rules  above  stated  nearly,  if  not 
quite,  all  of  these  apparent  conflicts  can  be  reconciled,  and 
the  irreconcilable  ones,  if  any,  are  not  of  sufficient  impor- 
tance to  invalidate  the  act.  But  none  of  these  matters  re- 
<|uire  our  consideration.  The  only  question  involved  iu 
this  action,  in  its  present  form,  is  the  validity  and  the  con- 
stitutionality of  that  part  of  the  charter  under  which  th(i 
respondents  hold  their  office,  and,  as  we  have  s(H^n,  that 
part  of  the  act  is  valid.  This  action  only  tests  the  right  of 
respondents  to  hold  the  office  in  quc^stion,  and  can  not  be 
used  for  the  purpose  of  restraining  a  public  officer,  or 
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person  exercising  a  public  franchise,  from  doing  any  par- 
ticular act  or  thing,  the  right  of  doing  which  is  claimed  by 
virtue  of  such  oflSce  or  franchise,  and  which  constitutes  a 
portion,  only,  or  an  int^ral  part,  of  the  rights,  powers  and 
privileges  incident  thereto.  High,  Extraordinary  Legal 
Remedies  (3d  ed.),  sec.  636;  State  v.  Evans,  3  Ark.  585, 
36  Am.  Dec.  468;  People  v.  Whitcomh,  55  111.  172. 

The  charter  being  valid,  and  the  respondents  having 
shown  by  their  answer  that  they  are  holding  the  olHlce  in 
question  by  legal  appointment  thereunder,  that  they  have 
qualified  and  are  exercising  the  functions  of  theii*  office,  it 
follows  that  the  relator  is  not  entitled  to  the  writ  of  ouster. 
The  demurrer  to  the  answer  is  overruled,  the  writ  denied, 
and  the  action  dismissed  at  the  costs  of  the  relator. 


Wurr  DENIED. 


James  Robinson  v.  State  op  Nebraska. 

Piled  Febbuaby  17,  1904.    No.  13,628. 

1.  Murder:   Pboof.    Where  aU  of  the  elementfl  necessary  to  constitute 

murder  In  the  first  degree  are  proved,  a  verdict  of  guilty  will  not 
be  set  aside  because  the  state  did  not  establish  a  motive  for  the 
commission  of  the  crime. 

2.  Instructions.    Instructions  examined,  and  held  properly  given  and 

refused. 

3^  ,    The  repetition  of  an  instruction  is  not  reversible  error,  un- 

less its  effect  is  to  mislead  the  jury. 

4.  District  Courts:  Jubisdiction  of  Cbimes.  Statutes  examined,  and 
held,  that,  by  iaw,  the  territory  defined  by  the  legislative  act  ot 
1887*  as  Arthur  county  is  attached  to,  and  is  within  the  jurisdic- 
tion of,  McPherson  county,  and  that  the  district  court  of  that 
county  has  jurisdiction  of  crimes  committed  within  such  territory. 

EUROB  to  the  district  court  for  McPherson  county: 
Hanson  M.  Grimes,  Judge.    Affirmed. 

Heeler  it  Muldoon  and  A.  F.  Parsons,  for  plaintiff  in 
ca'ror. 

Frank  N,  Pront.  Attorney  Ocntral,  Norris  Brown  and 
Wilcox  ik  Ualliynn,  contra. 
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Barnes,  J. 

On  the  17th  day  of  December,  1903,  an  information  was 
filed  in  the  district  court  for  McPherson  county  against 
James  Robinson,  charging  him  with  murder  in  the  first 
d^ree.  It  was  allegeii,  in  substance,  that  on  the  20th  day 
of  June,  1902,  he  unlawfully  and  feloniously,  and  of  his 
deliberate  and  premeditated  malice,  in  the  county  of  Mc- 
Pherson,  and  the  state  of  Nebraska,  did  shoot  and  kill  one 
Elmer  Thayer.  On  this  chai'ge  Robinson  was  tried,  and 
found  guilty  of  murder  in  the  first  degree,  the  jury  fixing 
the  penalty  at  imprisonment  in  the  penitentiary  for  life. 
He  thereupon  prosecuted  error,  and  will  hereafter  be  called 
the  plaintiff. 

His  first  contention  is  that  the  verdict  is  not  sustained 
by  the  evidence,  because  the  state  failed  to  prove  a  motive 
for  the  killing.  This  contention  can  not  be  sustained.  The 
law  is  well  settled  in  this  jurisdiction,  as  well  as  in  others, 
that,  where  all  of  the  essential  elements  of  the  crime  an* 
present,  a  conviction  for  murder  will  stand,  even  if  there 
be  no  evidence  of  motive  for  its  commission.  Proof  of  mo- 
tive is  not  necessary  to  procure  a  convi<*tion.  Maxwell, 
Criminal  ProccKlure  (2d  ed.),  208;  HrhaUrr  v.  State,  14 
Mo.  502;  Crairford  v,  i^tatc,  12  Ga.  142;  i^umnrr  b\  Sfatr, 
5  Rlackf.  (Ind.)  579;  People  v.  Robinson,  1  Park.  (N.  Y.) 
649.  Proof  of  motive,  however,  is  always  competent  evi- 
dence against  the  accused,  and  absence  of  apparent  motive 
may  always  be  shown,  and  is  simply  a  circumstance  for 
the  jury  to  consider.  Where  the  evidcMice  discloses,  as  in 
this  case,  that  the  accused  shot  and  killed  his  victim  with- 
out apparent  cause,  and  thereafter  offered  no  explanation 
for  his  act,  a  verdict  of  murder  in  the  first  d(*gr(»e  should 
be  permitted  to  stand. 

PlaintitT's  second  contention  is,  that  the  court  erred 
in  giving  instruction  numbered  1,  retiuestcnl  by  counsel 
for  the  state.  The  pai-ticular  part  of  the  instruction 
complained  of  is: 

"Still  it  does  not  reijuire  that  the  premeditation  and 
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deliberation,  or  the  wilful  intent  and  purpose,  shall  exi.st 
for  any  length  of  time  before  the  criiue  is  committed." 

We  have  carefully  examined  the  instruction,  and  find 
that  it  is  a  copy  of  the  one  given,  and  approvcni  by  this 
court,  in  Carlcton  i\  StatCy  43  Neb.  373,  and  in  Narart/  r. 
HtatCy  62  Neb.  166,  171.  If  the  words  above  quot(Ml  wiav 
to  be  considered  alone,  it  would  seem  that  the  exception 
.thereto  was  well  taken,  but,  when  they  are  considiTinl  in 
connection  with  the  other  parts  of  the  paragi'aph  com- 
plained of,  it  appears  that  they  are  not  at  all  misleadin^r. 
The  substance  of  the  instruction  is: 

That  it  is  not  nec(*ssary  for  the  state  to  prov(»  tliat  the 
premeditation  and  delilxTation,  or  the  wilful  iilti^nt  and 
purpose  to  kill,  existed  for  any  i)articular  len<»:th  of  tim<» 
before  the  homici<le;  and  the  lan<»:uage  of  the  iustructicm  is 
so  plain  that  there  can  be  no  doubt  about  this.  That  this 
is  a  correct  statement  of  the  law  there*  can  be  no  <loubt. 
The  principle  contained  therein  is  also  approved  in  the  case 
of  Clouifh  V.  State,  7  Neb.  320.  We  therefore  hold,  that  the 
trial  court  did  not  err  in  giving  the  fustruction  com- 
plaincHl  of. 

PlaintiflF's  third  contention  is,  that  the  court  erred  in 
giving  instruction  numlxTed  7,  on  liis  own  motion,  because? 
it  was  a  ri^ix^ition  of  the*  instruction  abovc^  meutione^^l.  In 
CarstcNS  v.  McDonahL  38  Neb.  858,  and  in  VurUton  t\ 
State,  43  Neb.  373,  414,  it  was  held : 

"That  a  repetition  of  the  same  ruh»  will  not  l)e  ground 
for  a  reversal  unless  its  effect  was  to  misleael  or  confuse 
the  jury.'' 

It  is  true  that,  in  the  case*  at  bar,  th(^  court  twice  stated, 
in  substance*,  that  no  particular  h»ugth  of  time  prior  to  the 
act,  during  which  the  int(»ntion  to  kill  existed  and  was  de- 
liberat(»d  upon,  ne(»d  In*  shown.  But,  each  time,  this  waK 
stated  in  connection  with  a  definition  of  the  elements  neces- 
sary to  constitute  th(»  crime  of  murder  in  the  first  degree. 
The  necessity  of  deliberation  and  premeditation  was  im- 
pressed upon  the  jury;  but  it  was  also  stated  that  it  was 
not  necessai'y  to  show  that  such  deliberation  and  premedi- 
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tatioB  existed  any  particular  long^th  of  time  before  the 
killing.  These  instructions  did  not,  in  any  manner,  con- 
flict with  each  other,  and  the  jury  could  not  have  been  mis- 
l(Hi  or  confused  ther(4>y. 

The  fourth  assignment  of  error  relates  to  the  admission 
of  certain  evidence*;  and  counsel  complain  becausii  one  of 
the  witnesses  was  pc^rmitted  to  tc^stify  that  lie  heard  thc^ 
defendant  say  "He  had  started  one  graveyard,  and  could 
start  another/^  An  examination  of  th(»  rinord  discloses 
that  this  testimony  was  admitted  witliout  either  objection 
or  exception  on  the  part  of  the  plaintiff,  and  it  further  ap- 
pears that  when  the  court's  attention  was  callcnl  to  it,  by 
the  plaintiff's  motion  to  strike  it  from  the  record,  the  mo- 
tion was  sustained,  and  the  matt(»r  withdrawn  from  the 
consideration  of  the  jury.  It  is  a  familiar  and  well  estab- 
lished rule  that,  in  order  to  predicate  error  on  the  admis- 
sion of  evidence,  there  must  be  an  objection  and  (»xcc])ti;)ii 
thereto.  But,  in  any  event,  the  nuitter,  if  at  all  objection- 
able, was  promptly  withdrawn  from  tht*  consideration  ot 
the  jury,  in  compliance  with  the  plaintiff's  request. 

Lastly,  plaintiff's  counsel  insist  that,  under  the  infornui- 
tion  and  the  proof,  the  district  court  for  xMcPherson  county 
w^as  without  jurisdiction  to  try  the  accused,  and  pro- 
nounce judgment  against  him.  It  is  claimed  that,  whih^ 
the  information  chai'ges  the  crime  to  hav(^  been  commite<l 
in  McPherson  county,  tlui  proof  shows  that  it  was  commit- 
ted in  the  territory  detined  by  the  legislature  as  Arthur 
county;  that,  by  law^,  the  unorganized  territory  d(»fin(»d  by 
the  legislature  as  Arthur  county  is  attached  to  KiMth 
county  for  election,  judicial  and  rev(*nu(»  pur])()S(^s,  and  that 
therefore  the  court  had  no  jurisdiction  in  or  ov(»r  the  ter- 
ritory where  the  crime?  was  committc^d.  This  is  the  most 
serious  question  contain(*d  in  the*  record,  and  requin^s  a 
careful  examination  of  the  statutes  in  order  to  dc^terminc 
the  merits  of  the  contention.  Sectiim  14(5,  article  1,  chap- 
ter 18  of  the  Compiled  Statut(?s  (Ainiolated  Slatut(\s, 
4495),  provides: 

"That  all  counties  which  have  not  been  organized  in  th(^ 
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manner  provided  by  law,  or  any  unorganized  territory  in 
the  state,  shall  be  attached  to  t'le  nearest  organizc^l  county 
directly  east  for  election,  judicial  and  revenue  purposes; 
Proridvdy  That  Sioux  county  shall  be  attached  to  Cheyenne* 
county  for  all  the  purposes  providcnl  for  in  this  section; 
Proridcd  further.  That  if  no  county  lies  directly  east  of 
such  unorganized  territory  or  county,  then  such  unor- 
ganizHl  territory  or  county  shall  be  attached  to  the  county 
din^ctly  south,  or  if  then*  be  no  such  county,  then  to  tin* 
county  directly  north,  and  if  there  be  no  county  directly 
north,  then  to  the  countj^  directly  west  of  such  unorgan- 
ized teiTitory  or  county.'' 

Section  1 47  provides :  '*The  county  authorities  to  which 
any  unorganized  county  or  territory  is  attached  shall  ex- 
ercise control  over,  and  their  jurisdiction  shall  extend  to. 
such  unorganized  county  or  tc^'ritory,  the  same  as  if  it 
were  a  part  of  tlunr  own  county."  Hefore  the  legislative* 
session  of  1887,  all  of  the  unorganized  territory  within  the 
boundaries  of  McPh(*rsou  and  Arthur  counties  lay  directly 
w(»st  of  Logan  county,  which  was  a  duly  organized  county 
of  this  state,  and  was  therefore,  by  law,  attached  to  that 
county  for  election,  judicial  and  rev(*nue  purposes.  The 
legislature  in  that  year  passed  an  act  which  took  effect 
March  31,  by  which  the  boundaries  of  McPherson  and 
Arthur  counties  were  d(*lin(Ml.  Shortly  thcTeafter  Mc- 
Pherson county  was  duly  organized,  as  provided  by  law, 
but  Arthur  county  was  not  then,  nor  has  it  since  be(*n, 
organized;  and  no  such  county  exists,  or  is  known,  as  a 
municipal  or  political  subdivision  of  this  state.  That  part 
()f  the  territory  defined  as  Arthur  county,  while  it  was 
situated  directly  west  of  the  territory  calknl  McPherson 
<*ounty,  and  of  Logan  <*ounty,  which  was  a  duly  organized 
county  of  the  state,  was  also  situated  directly  north  of 
Keith  county;  and  it  is  contendenl  by  plaintiff  that  the 
moment  the  l(*gislature  deflntnl  the  boundaries  of  Arthur 
county,  by  operation  of  law,  it  became  attachcnl  to  Keith 
county  for  election,  judicial  and  revenue  purposes.  We  do 
not  think  this  contention  is  sound.     As  we  have  seen 
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before  the  passage  of  the  act  of  1887,  all  of  the  territory 
described  as  Arthur  and  McPherson  counties  was  attached 
to  Lpgan  county.  The  act  of  the  legislature  defining  the 
boundaries  of  these  two  counties  did  not  have  the  effect  of 
detaching  either  of  them  from  that  county.  Vn'l  the  in- 
habitants living  within  the  unorganized  territory,  defined 
and  named  by  the  legislature  as  a  county,  take  the  proper 
steps  necessary  to  organize  it  and  make  it  one  of  the  politi- 
cal or  municipal  subdivisions  of  the  state,  it  is  in  no  sense 
a  county.  It  is  still  unorganized  territory  in  which  the 
inhabitants  thereof  may  thereafter  organize  a  county. 
Therefore,  the  territory  in  question  remained  attached  to 
Logan  county,  the  nearest  organized  county  directly  east 
of  it,  for  election,  judicial  and  revenue  purposes,  and  when 
McPherson  county  was  organized,  which  occurred  shortly 
after  the  passage  of  the  act,  the  unorganized  territory 
which  had  been  bounded  by  the  legislature  as  Arthur 
county  became  instantly,  as  a  matter  of  law,  attacluKi  to 
that  county  for  those  purposes.  So  that  at  no  point  of  time 
was  the  territory  called  Arthur  county  attached  to  Keith 
county.  A  like  question  arose  in  the  case  of  Ej:  parte  Carr, 
22  Neb.  535.  Carr  was  indicted  in  Cheyenne  county 
in  the  year  1877,  for  the  murder  of  one  William  Love,  and 
was  convicted  and  sentenced  to  the  penitentiary  for  life. 
Some  years  afterwards  a  writ  of  habeas  corpus  was  sued 
out  to  release  Carr  from  his  imprisonment.  It  was  found 
that  the  place  where  the  crime  was  committed  was  within 
the  boundaries  of  the  unorganized  territory  of  Sioux 
county,  which  lay  directly  north  of  Cheyenne  county.  At 
that  time  there  lay  to  the  east  of  Sioux  county  several 
organized  counties  of  this  state,  and  considerable  unor- 
ganized territory,  some  of  which  had  been  bounded  and 
named,  but  not  organized  as  counties.  Construing  the  law 
above  quoted,  which,  with  the  exception  of  the  proviso 
attaching  Sioux  county  to  Cheyenne  county,  was  in  force 
at  that  time,  this  court  said: 

"Under  chapter  10  of  tlie  Revised  Statutes  of  18(J(),  all 
unorganized   counties   were  attached   to   the  nearest  or- 
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gauized  county  directly  east,  for  election,  judicial  and 
revenue  purposes ;  therefore,  where  a  murder  was  allq^ 
to  have  been  committed  in  the  county  of  Sioux,  the  party 
'accused  of  committing  the  same  could  not  be  indicted  and 
tried  for  the  offense  in  Cheyenne  county,  it  being  directly 
south  of  Sioux  county."  The  court  further  said  in  the 
opinion :  "This  is  not  a  case  where  there  had  been  a  change 
of  venue,  or  the  court  had  directed  the  finding  of  an  in- 
dictment in  Cheyenne  county,  if,  indeed,  it  would  have  had 
any  authority  so  to  do.  The  prosecution  was  instituted  in 
Cheyenne  county  as  a  matter  of  right,  and  was  clearly 
without  authority  of  law.  The  court  thus  being  without 
jurisdiction,  its  judgment  is  a  nullity  and  is  held  for 
naught." 

We  think  this  amply  sufficient  to  dispose  of  the  question 
raised  by  the  plaintiff.  But  it  further  appears  from  the 
iH^rord  that  some  time  in  the  year  1891,  and  .after  the  or- 
ganization of  McPherson  county,  a  petition  waa  present(*d 
to  the  commissioners  of  that  county  praying  for  an  e!<H- 
tion  to  determine  Avhether  or  not  the  territory  of  Arthur 
county  should  be  attached  to  and  become  a  part  of  Mc- 
IMierson  county;  that  it  was  ordered  by  the  board  that  the 
(juestion  be  submitted  to  the  voters  at  an  election  to  be 
held  November  3,  1891.  It  further  appears  that,  after  the 
(^lection,  the  county  commissioners  found  that  a  majority 
of  the  votes  cast  were  in  favor  of  the  annexation  of  Arthur 
to  McPherson  county,  and,  by  resolution,  it  was  di^clareii 
that  the  territory  called  Arthur  county  from  and  after 
January  1, 1892,  was  annexed  to,  and  should  become  a  part 
of,  McPherson  county.  It  does  not  appear  by  whom  the 
petition  was  signed,  but  it  is  fair  to  presume  that,  in  these 
proceedings,  the  county  commissioners  and  the  voters  were 
acting  under  authority  and  by  virtue  of  the  provisions  of 
sections  4  and  9  of  article  I,  chapter  18  of  the  Compiled 
8tatut(*s  (Annotated  Statutes,  4422,  4427),  by  which  such 
proceedings  are  authorized.  It  further  appears  that  since 
the  1st  day  of  January,  1892,  as  a  matter  of  fact,  all  of  th<» 
territory  described  within  the  boundaries  of  both  Arthur 
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and  McPheraon  counties  has  been  considered  and  treiifed 
as  McPherson  county.  This  condition  has  been  recog- 
nized and  approved  by  every  department  of  the  state,  and 
the  officers  of  McPherson  county  have  been  elected  from 
that  county  and  from  the  territory  described  and  bounded 
as  Arthur  county,  without  discrimination.  So  we  hold 
that  the  district  court  for  McPherson  county  had  jurisdic- 
tion to  try,  and  pass  sentence  on,  the  plaintiff.  The  dis- 
trict court  of  McPherson  county  having  jurisdiction  over 
the  territory  described  as  Arthur  county,  it  was  not  a 
material  variance,  and  therefore  not  reversible  error  to 
all^e  in  the  information  that  the  crime  was  committc^l 
in  McPherson  county. 

In  the  case  of  People  v.  Davis,  36  N.  Y.  77,  the  fourth 
count  of  the  indictment  charged  the  offense  to  Imve  becm 
conmiitted  in  the  county  of  Yates.  The  proof  showcnl  th(* 
crime  was  committed  in  the  county  of  Scmeca,  20  yards 
across  the  boundary  line  between  the  two  counties.  The 
statute  gave  either  county  jurisdiction  of  thci  offense,  and 
the  court  held  that  the  oflfense  charged  was  local,  but  there 
was  no  misdescription  of  the  place  at  which  it  was  com- 
mitted; the  sales  were  at  the  defendant's  storehouse  in 
Romulus,  and  within  20  yards  of  the  county  line.  For  thc^ 
purpose  of  criminal  jurisdiction,  an  offense  is  committed 
on  the  boundary  line  between  two  adjacent  counties  if 
perpetrated -within  500  yards  of  the  boundary  line,  and 
there  was  no  error  in  permitting  the  jury  to  render  a  gen- 
eral verdict  In  Willis  v.  State,  10  Tex.  App.  493,  the  court 
held  that  an  offense  committed  on  the  boundary  of  any 
two  counties,  or  within  500  yards  th(?reof,  may  be  pros(^- 
cuted  and  punished  in  either,  and  the  indictment  may  al- 
lege the  offense  to  have  been  committed  in  the  county 
where  it  is  prosecuted.  Proof  that  the  offense  was  com- 
mitted within  125  yards  of  a  point  loctated  by  the  evidence* 
within  the  boundary  of  the  county  is  sufHciont  proof  of  th(» 
venue  of  the  offen.se.  It  would  thus  seem  that  tliere  is 
ample  authority  for  us  to  hold  that  the  district  court  for 
McPherson  county  had  jurisdiction  of  the  offense,  and  did 
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not  err  in  refusing  to  direct  the  jury  to  return  a  verdict  of 
not  guilty  for  want  of  jurisdiction. 

From  an  examination  of  the  record,  we  are  satisfied  that 
the  defendant  had  a  fair  and  impartial  trial  in  a  court 
having  jurisdiction  of  the  oflfense;  that  the  evidence  is 
amply  sufficient  to  sustain  the  verdict  of  the  jury,  and  the 
judgment  of  the  district  court  is  therefore 

Affibmed. 


Union  Pacific  Railroad  Company  v.  Sarah  N. 
Stanwood.* 

Filed  June  4,  1902.     No.  11,619. 

1.  Evidence  as  to  Value:   Motion  to  Strike.    The  fact  that  a  witness 

as  to  values,  shown  to  be  competent  in  that  respite t,  testifies  on 
cross-examination  that  In  making  his  estimate  he  took  into  con- 
sideration, besides  matters  that  were  proper  to  be  so  considered, 
other  matters  that  were  not  proper  for  that  purpose,  does  not 
entitle  a  party  to  have  the  entire  testimony  of  the  witness  upon 
that  subject  withdrawn  from  the  Jury  and  stricken  from  the 
record. 

2.  Instructions:  Waives.    If  a  party  is  entitled  to  have  some  particular 

matter  affecting  the  weight  or  credibility  of  testimony  brought 
especially  to  the  attention  of  the  jury  by  an  instruction,  he  waives 
that  right  by  omitting  to  ask  for  such  instruction. 

3.  Trial:    Evidence:    Error.     When  a  witness  as  to  the  value  of  real 

property  has  testified  that  he  has  based  his  opinion,  in  part,  upon 
his  information  as  to  prices  obtained  upon  sales  of  other  specif- 
ically described  property  in  the  neighborhood  of  that  in  contro- 
versy, it  is  error  to  exclude  evidence  of  what  the  prices  obtained 
at  such  sales  actually  were. 

Error  to  the  district  court  for  Douglas  county :    Irving 
F.  Baxter,  Judce.    Reversed. 

W,  R,  Kelly  and  John  N,  BaldAvinj  for  plaintiff  in  error. 

TV\  •/.  Connell  and  Isaac  E,  Congdon,  contra. 


♦  Rehearing  allowed.    See  opinion,  p.  158,  post. 
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Ames,  C. 

This  is  a  proceeding  by  the  plaintiff  in  error  to  acquire 
an  easement  for  right  of  way  and  depot  purposes  in  a 
certain  lot  in  Omaha.  The  testimony  as  to  values  was 
limitwl  by  an  order  of  the  court  to  five  witnesses  on  each 
side  of  the  controversy.  The  property  owner  produced  five 
witnesses,  who  each  testified  generally  to  several  yeara' 
residence  in  the  city,  and  to  a  general  knowledge  of  real 
estate  values  in  the  city,  and  in  the  neighborhood  of 
the  property  in  suit  and  of  the  lot  in  controversy  itself. 
In  the  course  of  cross-examination  it  was  brought  out  that 
their  estimate  of  values  was  based,  not  only  upon  said 
general  knowledge  and  the  uses  to  which  the  lot  was 
adaptable,  but  also  upon  the  prices  for  which,  according 
to  their  information,  neighboring  lots  had  recently  been 
sold,  and  upon  the  revenues  which  could  probably  have 
been  derived  from  the  property,  in  conjunction  with  a 
building  that  might  have  been  erected  thereon  at  an  esti- 
mated cost.  On  account  of  the  admitted  influence  of  this 
last  mentioned  element  upon  the  judgment  of  the  wit- 
nesses, the  company  moved  that  their  testimony  be 
stricken  out.  An  order  of  the  court  denying  the  motion 
is  assigned  for  error. 

We  think  the  assignment  is  not  well  made.  The  objec- 
tion went  to  the  weight  to  be  given  to  the  testimony  of 
the  witnesses,  and  not  to  their  competency.  The  lat- 
ter had  been  established  by  answers  to  preliminary 
questions  upon  the  examination  in  chief  and  is  not  shaken 
by  anything  eliciti^d,  or  attempted  so  to  be,  on  cross-exam- 
ination. If,  in  such  case,  the  entire  testimony  could  be  ex- 
cluded because  the  opinion  of  the  witness  appears  to  have 
been  influenced  in  some  degree  by  matters  impertinent 
to  the  inquiry,  it  might  reasonably  be  apprehended  that  no 
witness  concerning  the  value  of  real  estate  could  be 
found  who  could  successfully  withstand  the  test.  The 
estimates  of  values  in  such  cases  are  in  their  very  nature 
in  a  large  degree  speculative  and  conjectural,  and,  in  mak- 
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ing  them,  diflferent  minds  will  be  influenced  in  varying 
degrees  by  a  multitude  of  circumstances.  That  among 
such  circumstances  a  competent  witness  has  considered 
some  that  he  ought  to  have  disregarded,  can  not  properly 
be  held  to  totally  discredit  his  entire  testimony,  so  as  to 
require  the  whole  of  it  to  be  withdrawn  from  considera- 
tion. The  case  is  analogous  to  one  in  which  the  ^dtness 
is  shown,  upon  cross-examination,  to  havie  been  mistaken  as 
to  some  important  matter  of  fact,  or  even  to  have  wilfully 
testified  falsely.  In  all  such  instances,  the  testimony  is 
not  stricken  out,  but  its  weight  and  credibility,  under 
proper  instructions  from  the  court,  are  left  to  the  deter- 
mination of  the  jury.  That  the  witnesses  in  this  case  were 
sufficiently  shown  to  be  competent  is  too  well  established 
to  be  shaken,  by  repeated  decisions  of  this  court.  Bur- 
lington d  M.  R.  R.  Go.  V.  Schluntz,  14  Neb.  421;  Omaha 
Avction  &  Storage  Co.  v.  Rogers,  35  Neb.  61 ;  Chicago,  R.  I. 
&  P.  R.  Go.  V.  Griffith^  44  Neb.  690;  Mullen  v.  Kinsey,  50 
Neb.  466. 

At  the  conclusion  of  the  trial  the  court  gave  the  follow- 
ing instructions : 

"Fourth.  The  jury  are  instructed  that  the  appellant, 
Sarah  N.  Stanwood,  is  entitled  to  recover  fron^  the*  de- 
fendant railroad  company,  in  this  case,  the  fair  market 
value  of  the  property  at  the  time  of  its  taking,  which  wa*s 
on  the  10th  day  of  December,  1898.  By  ^fair  market  value' 
is  meant  the  value  of  the  property  at  the  time  of  the 
taking,  considering  its  worth  for  any  purpose  for  which  it 
might  reasonably  be  used  in  the  immediate  future,  taking 
into  consideration  the  capabilities  of  the  property,  and  all 
the  uses  and  purposes  to  which  it  was  adapted  or  to 
which  it  might  be  applied  in  the  immediate  future,  and 
any  advantage,  if  any,  that  the  property  had,  at  that  time 
or  in  the  immediate  future,  by  virtue  of  its  position  and 
situation,  and  for  which  it  was  then  or  in  the  immediate 
future  available.  The  'fair  market  value'  is  not  what  the 
property  is  worth  solely  for  the  purpose  for  which  it  is 
devoted,  nor  for  the  purpose  for  >\'hlch  the  party  condemn- 
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ing  it  proposes  to  put  it;  but  it  is  the  highest  price  the 
pi-operty  will  bring,  at  the  time  of  the  taking,  for  any  and 
all  uses  to  which  it  is  devoted  and  adapted,  and  for  whi<*h 
it  is  available. 

"frMfth.  You  are  further  instructed  that,  in  ascertaining 
from  all  the  evidence  in  this  case  the  value  of  said  property 
so  appropriated  by  the  defendant  company,  you  can 
not  take  into  consideration  prospective  increases  in  the 
value  of  said  property,  or  the  improvements  to  the  lots 
or  land,  in  the  imminliate  vicinity,  which  were  not  then  in 
( xisteui-e  or  in  the  course  of  construction.  Y^'ou  can  not 
indulge  in  speculation  or  conjecture  in  arriving  at  the 
vahu*  of  the  property  so  taken." 

"Seventh.  The  jury  are  the  sole  judges  of  the  weight  of 
the  evi<lence  and  the  credibility  of  the  witnesses.  In  pass- 
ing uixm  the  credibility  of  the  witnesses,  it  is  your  duty 
to  take  into  consideration' their  appearance  upon  the  wit- 
iK^s  stand,  their  manner  of  testifying,  their  interest  or 
hick  of  interest,  if  any,  in  the  result  of  the  suit,  their  dis- 
tinctness of  recollection,  means  of  knowledge,  the  prob- 
ability or  improbability  of  their  statements,  and  the  extent 
to  which  they  have  or  have  not  been  corroborated  by  the 
testimony  of  other  witnesses,  or  by  facts  and  circum- 
stances admitted  or  proved  upon  the  trial.  You  should 
not  disregard  the  testimony  of  any  witness  unless,  for  any 
reason,  you  find  it  to  be  unreliable.  If  the  testimony  of 
the  witness  appears  to  be  fair,  is  not  unreasonable,  and 
is  consistent  with  itself,  and  the  witness  has  not  been  in 
any  manner  impeached,  then,  you  have  no  right  to  disre- 
gard the  testimony  of  such  witness  from  mere  caprice  or 
without  cause." 

It  is  complained  of  these  instructions,  especially  that 
numbered  "fourth,"  that  they  are  erroneous  because  of 
omitting  to  call  specific  attention  to  the  abov(»  nientione<l 
element  of  joint  rental  values  of  ground  and  building,  and 
failing  to  tell  the  jury  that  such  value  was  not  proper  to 
be  considered  by  the  witness  or  by  themselves.  In  the 
foregoing  discussion,  we  have  assumed,  without  deciding. 
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that  consideration  of  such  eonjertural  rentals  was  objec- 
tionable for  the  reasons  urged.  Continuing  upon  the  same 
assumption, we  do  not  think  the  instructions  taken  together 
are  liable  to  impeachment.  They  state  the  rule  for  de- 
termining the  measure  of  damages,  in  so  far  as  it  can 
be  properly  said  that  there  is  any  such  rule,  comprehen- 
sively and  accurately.  The  plaintiff  in  error  complains 
that  there  is  a  peculiar  feature  of  the  testimony,  drawn 
out  upon  cross-examination,  to  which  it  was  entitled  to 
have  the  attention  of  the  jury  especially  directed,  as  hav- 
ing a  tendency  to  diminish  it«  weight  or  call  in  question 
its  credibility.  If  so,  we  think  the  company  waived  its 
right  by  failing  to  ask  for  an  instruction  treating  of  that 
precise  matter.  Following  the  anah)gy  above  instanced, 
if  one  of  the  witnesses  had  apparently  testified  to  a  wil- 
ful falsehood,  it  would  probably  not  be  contended  that  it 
would  have  been  the  duty  of  the  judge,  of  his  own  motion, 
to  advert  to  the  matter  in  his  instructions,  further  than 
to  say  generally  that  the  candor  and  truthfulness  of  the 
witnesses  were  matters  peculiarly  within  their  own  prov- 
ince, to  be  considered  in  deciding  what  degree  of  reliance 
should  be  placed  upon  their  testimony.  If  the  party  liable 
to  prejudice  by  the  supposed  false  testimony  had  desired 
the  court  to  go  further,  he  nught  have  asked  a  specific  in- 
struction to  the  effect  that,  if  the  jury  found  that  any 
witness  had  been  guilty  of  a  wilful  falsehood  concerning 
any  material  matter  in  controversy,  they  would  be  at 
liberty,  if  they  thought  the  circumstances  warranted  them 
in  so  doing,  to  reject  his  testimony  in  whole  or  in  part, 
and  if,  in  such  case,  the  recjuest  had  bf^n  deni(^d,  there  is 
authority  for  holding  that  the  refusal  might  have  been  suc- 
cessfully assigned  for  error.  So,  in  this  case,  upon  the  as- 
sumption mentioned,  if  the  company  were  of  opinion  that 
the  improper  element  of  damages  so  affected  the  judgment 
of  the  witnesses  as  to  seriously  impair  or  to  destroy  its 
value,  it  was  their  duty  to  ask  a  specific  instruction  ccm- 
cerning  it,  but,  in  the  absence  of  such  requ(*st,  we  do  not 
think  that  the  failure  of  the  judge  to  give  such  instruc- 
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tion  was  so  serious  a  sin  of  omission  as  to  require  a  re- 
versal of  the  verdict  and  judgment 

One  other  matter  remains  to  be  considered.  It  was 
elicited  upon  cross-examination  of  several  of  the  wit-  , 
nessos  for  the  defendant  in  error,  that  their  estimate  of 
values  was  influenced  in  some  degree  by  the  prices  for 
which,  according  to  their  information,  certain  other 
specified  lots  in  the  vicinity  of  that  in  controversy  had 
then  recently  been  sold.  After  the  alloted  number  of  wit- 
nesses as  to  values,  on  both  sides,  had  testified  and  been 
excused,  the  company  produced  another  witness  and  made 
the  following  offer  of  proof  by  him : 

"I  offer  Mr.  McAllister  to  prove  from  his  own  actual 
knowledge  of  the  sales  in  the  year,  latter  part  of  the  year, 
1898,  and  during  the  year  1899,  of  the  sales  in  the  market, 
of  property,  lots  in  this  vicinity,  and  to  whose  attention 
the  witnesses  for  the  plaintiff  were  called  upon  cross- 
examination.  This  witness  will  not  be  called  for  the  pur- 
pose of  giving  his  opinion  as  to  the  value  of  the  lot.  It 
is  for  the  purpose  of  proving  the  sales  in  the  market  of 
the  lots  in  question,  referred  to  on  the  plat,  which  have 
been  testified  to  on  cross-examination  by  the  witnesses 
for  the  plaintiff."  ^^^ 

"I  desire  to  offer  this  witness  to  prove  by  him,  of  his 
actual  knowledge,  of  the  sales  hereinafter  referred  to,  be- 
ing conducted  by  him  as  the  representative  of  one,  either 
the  purchaser,  or  vendor,  or  the  owners  in  question  of  the 
lots  in  question,  being  either  purchased  or  sold  by  the 
Tnion  Pacific  Railroad  Company  in  the  fall  of  1898  and 
the  year  1899;  the  principal  pieces  of  property  of  which 
he  has  actual  knowledge  of  the  sales,  terms  and  conditions, 
prices,  etc.,  and  to  which  I  will  ask  him  directly  are: 
lots  1,  2  and  3  in  block  204,  part  of  lots  5  and  6,  block  191 ; 
lots  7  and  8  in  block  192,  and  lots  1  and  2  in  block  231. 
I  say  in  connection  with  this  offer,  that  this  witness  has 
actual  knowledge  of  the  sales ;  that  they  were  made  dur- 
ing the  period  of  time  he  conducted  them  for  the  defend- 
ant'; and  he  knows  exactly  and  accurately  the  amount 
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paid  either  by  the  company  in  the  purchase  or  the  amount 
received  by  it  when  it  was  vendor." 

The  offer  was,  upon  objection,  refused  and  the  plaintiff 
in  error  excepted.  In  our  opinion  this  ruling  was  erro- 
neous. The  testimony  with  respect  to  the  prices  obtained 
in  these  sales  w^ould  not  have  been  admissible  upon  direct 
examination,  but  was  permissible  upon  cross-examination 
to  test  the  fairness  of  the  witnesses'  opinions  as  to  the 
value  of  the  property  involved  in  the  action,  and  the 
degree  of  their  competency  to  testify  as  to  their  value. 
Spring  Valley  Waterworks  v.  Drinlchouae,  92  Cal.  528. 
But  how  could  the  test  be  applied  in  the  absence  of  evi- 
dence showing  whether  the  specific  information,  upon 
which  the  witnesses  confessedly  relied,  was  or  was  not 
accurate  and  trustworthy?  It  is  as  tliough  a  witness  to 
prove  an  alibi  should  testify  that,  at  the  hour  when  the 
ofTensp  was  committed  in  Omaha,  he  saw  the  accused  in 
conversation  with  some  well  known  person  in  Lincoln. 
Can  there  be  any  doubt  that  such  person  could  be  pro- 
duced to  testify  that  the  individual  with  whom  he  was 
talking,  at  the  time  and  place  named,  was  not  the  accuse<l? 
The  evidence  offered  did  not  tend,  at  least  not  directly, 
to  establishment  of  the  value  of  the  lot  in  suit,  but  to  the 
determination  of  the  weight  and  significance  to  be  at- 
tributed to  the  testimony  of  the  witnesses  who  had  given 
their  opinions  upon  that  subject.  The  witnesses  had  tes- 
tified to  the  amount  of  probable  rentals  to  be  derived  from 
the  property,  after  a  supposed  building  of  a  certain,  but 
general,  description  should  have  boen  erected  theretm,  and 
to  an  assunuHl  cost  of  such  an  erection.  Suppose  thslt, 
prior  to  the  trial,  such  a  building  had  been  erected  upon 
the  same  or  exactly  similar  property  similarly  situated, 
would  it  not  hav(»  been  competent  to  prove  the  actual  cost 
of  the  structure  and  the  actual  amount  of  its  net  revenues? 
It  seems  to  us  that  it  w^ould,  because  by  no  other  means 
could  the  test  above  mentioned  have  been  applied.  Con- 
ceding that  the  witnesses  in  such  (*ase  prop<3rly  base  their 
estimates,  in  part,  upon   conjectural  expenditures  and 
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reveniies,  it  can  not,  we  think,  be  doabted  that  their  guesses 
in  this  respect  might  be  corrected  or  verified,  as  the 
event  should  turn  out,  by  a  comparison  with  realities. 
And,  by  a  parity  of  reasoning,  we  think  that,  whcm  wit- 
nesses testify  as  to  what  they  suppose  certain  lots  have 
brought  at  specific  sales,  and  that  such  supposed  prices 
have  influenced  them  in  estimating  the  value  of  the  prop- 
erty in  suit,  it  is  competent  to  show  what  those  prices 
actually  were. 

For  these  reasons  we  recommend  that  the  judgment  of 
the  district  court  be  reversed  and  a  new  trial  ordered. 

Revkrsed. 

DuFFiB,  C,  concurring  in  all  save  the  last  point  in  the 
syllabus. 

I  fully  concur  in  the  foregoing  opinion,  with  the  ex- 
ception of  the  point  embraced  in  the  hist  syllabus. 

The  expert  witnesses  called  by  the  plaintiff  based  their 
opinions  of  the  value  of  the  lot  in  question,  to  some  extent, 
on  what  they  had  heard  and  -understood  had  been  paid 
for  other  lots  in  the  vicinity,  sold  about  the  time  coii^lommi- 
tion  proceedings  were  commenced.  It  was  clearly  the? 
right  of  the  defendant  to  show,  if  such  were  the  fact,  that 
the  purchase  price  paid  for  the  lots  referred  to  by  the 
witnesses  for  the  plaintiff  was  less  than  the  amount  whiirh 
these  witnesses  understood  it  to  be.  In  this  view,  the 
off<»r  as  iuade  by  the  defendant  was  wholly  immat(MMal, 
as  it  was  not  proposed  to  show  that  the  purchase  price 
of  the  lots  referred  to  was  less  than  that  which  plaintiff's 
witnesses  had  said  they  understood  to  be  the  coiisid(*ration 
received  for  them,  and  on  which  their  opinicm  of  the  value 
of  the  lot  in  question  was  partially  bascnl.  If  the  actual 
consideration  paid,  or  agreed  to  be  paid,  for  tlu^sc^  lots  was 
the  same,  or  greater  than  the  consideration,  as  understood 
by  plaintiff's  witnesses,  it  is  evident  that  the  rejecting  of 
the  evidence  could  not  have  injuriously  affected  the  de- 
fendant. 
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The  following  opinion  on  rehearing  was  filed  February 
17,  1904.  Former  judgment  vacated.  Judgment  of  dis- 
trict court  affirmed: 

1.  Evidence  as  to  Value.    The  value  of  real  property  can  not  be  shown 

by  proof  of  independent  sales. 

2.  :    Offkr.     When  a  witness  as  to  the  value  of  real  estate  has 

testified  that  he  has  based  his  opinion  upon  the  prices  obtained 
upon  sales  of  other  specifically  described  real  estate  in  the 
neighborhood  of  that  in  controversy,  an  offer  of  evidence  of  the 
prices  actually  obtained  at  such  sales  must  include  an  offer  to 
prove  that  such  prices  were  in  fact  different  from  what  the 
witness,  in  basing  his  estimate  of  value  thereon,  understood  them 
to  be. 

Pound,  C. 

After  reading  the  record  and  examining  the  two  opin- 
ions in  this  case,  I  feel  constrained  to  disagree  with  each; 
and  to  take  the  position  that  tJie  jndgnient  should  be 
affirmed.  While  the  question  is  in  dispute,  the  better  rule, 
and  the  one  adhered  to  in  this  jurisdiction,  s(»i»ms  to  Ik» 
that  the  value  of  real  property  may  not  be  shown  by  proof 
of  independent  sales.  Witnesses,  who  show  themselves 
compc^tent,  may  give  their  opinion  as  to  value,  and  there- 
upon, on  cross-examination  may  be  askcnl  as  to  |)articular 
sales  in  tin*  neighborhood.  Kerr  v.  i^oufh  Park  Commis- 
aioncra,  117  U.  S.  379;  1  Jones,  Evidence,  stH!.  165.  But, 
it  is  said,  if  the  witness(\s  to  value  may  be  cross-(>xamincHl 
as  to  particular  sales  in  order  to  test  their  knowliMlge,  the 
t(*st  must  be  made  effective  by  permitting  further  proof  as 
to  till*  facts  and  circumstanc(\s  of  the*  sales,  so  as  to  d(»- 
t(*rmiu(»  whether  the  witnesses  correctly  understood  and 
stated  them.  On  this  ground,  it  is  assunuMl  that  there  is 
an  exc(*ption  to  the  g(»neral  rule,  and  that  proof  of  inde- 
pend<»nt  sales  may  be  introduccnl  following  up  such  cross- 
(»xam illation.  I  have  not  been  able  to  And  any  authorities 
ill  supp(n-t  of  this  proposition,  and  1  can  not  accede  to 
it.  Every  r(»as(m  for  (excluding  such  <'vid(»nce  in  the  lirst 
instance  applies  to  it  when  offercnl  in  support  of  cross- 
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examination,  to  test  the  opinion  of  an  expert  witness.  It 
is  obvious  that  when  the  sale  of  a  particular  tract  for  a 
particular  price  is  shown,  there  are  still  many  facts  to 
consider,  which  may  be  very  material.  The  nature  of  the 
sale,  the  situation  of  the  parti(^,  the  relation  of  the  lot  sold 
to  the  one  in  controversy,  and  their  comparative  value,  are 
only  some  of  these  questions.  From  an  issue  as  to  the 
value  of  the  tract  in  controversy,  the  cause  would  soon 
branch  into  a  series  of  disconnected  controversies  as  to  the 
facts  and  surrounding  circumstances  of  an  indefinite  num- 
M>er  of  particular  sales  of  other  tracts.  The  parties  can 
not  know,  until  these  collateral  questions  are  raised,  what 
they  will  be,  nor  are  they  prepared,  always,  to  go  into  them 
in  a  satisfactory  way.  In  the  analogous  case  of  cross-ex- 
amination to  impeach  a  witness,  the  cross-examiner  must 
be  satisfied  with  the  answer  given  him,  and  is  not  suffered 
to  enter  upon  an  investigation  of  collateral  questions. 
\\Tiile  I  appreciate  the  desirability  of  proper  opportunities 
to  test  expert  evidence,  I  do  not  think  th(^  trial  should  be 
turned  into  a  series  of  detache<i  investigations  of  collateral 
questions,  merely  for  this  purpose.  It  is  w(*ll  settled  that 
cross-examination  of  experts  will  be  allowed  a  wide  range; 
and  this  ought  to  suffice. 

I  do  not  think  that  the  answers  of  the  witnesses  in  the 
case  at  bar,  on  cross-examination,  as  to  how  far  they  took 
specified  sales  of  certain  other  lots  into  account  in  their 
(^tinmte  of  value,  are  entitled  to  the  effect  sought  to  be 
given  them.  None  of  the  witnesses  rested  their  testimony 
upon  these  sales.  They  agreed  that  such  sales  wen^  to  be 
e-cmsidered,  but  one  witness,  at  leai^t,  insisted  that  the*  lots 
in  question  w^ere  not  similarly  situated  to  the  one  in  con- 
troversy, and  the  others  tc^stified  rather  to  the  u:en«»ral 
value  as  affected  by  the  reports  and  currcMit  ])ubli(!  under- 
standing of  the  sales,  than  to  the  sales  themselves. 

I  should  recommend  that  the  f<M*m(r  judgment  be  va- 
cated and  the  judgment  of  the  district  court  affirmed. 

By  the  Court:   We  think  the  foregoing  opinion  of  Mr. 
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Commissioner  Pound,  together  with  the  dissenting  opinion 
of  Mr.  Commissioner  Duffib  upon  the  first  hearing,  cor- 
rectly state  the  law  upon  the  points  discussed.  The  other 
points  involved  in  the  case,  we  think,  are  correctly  dis- 
posed of  in  the  opinion  of  Mr.  Commissioner  Ames  upon 
the  first  hearing,  ante.  p.  150.  The  evidence  offered  was  not 
competent  as  bearing  directly  upon  the  question  of  value 
of  the  real  estate  in  controversy.  If  this  were  an  open 
question  in  this  state,  as  counsel  for  the  company,  in  the 
brief  filed  since  the  last  hearing,  seems  to  regard  it,  the 
authorities  cited  and  reajsons  advanced  would  be  well 
worthy  of  consideration.  Omaha  8.  R.  Co.  v.  Todd,  39 
Neb.  818,  and  Chicago,  R.  I.  <t  P.  R.  Co.  v.  Griffith,  44  Neb. 
690,  both  recognize  the  rule  stated  by  Mr.  Commissioner 
Pound,  and,  although  they  are  predicatwl  ui)on  a  doubtful 
application  of  Dictrichs  v.  Lincoln  Jc  N.  W.  R.  Co.,  12  Neb. 
225,  still,  upon  a  question  of  this  kind,  they  must  be  re- 
garded as  having  committed  this  court  to  the  doctrine 
which  they  announce.  The  third  paragraph  of  the  syllabus 
of  the  former  opinion  is  incorrect,  and  is  modified  to  con- 
form to  the  ()i)inion  of  Mr.  Commissioner  Duffie  above 
referred  to. 

The  former  ju<lgm(*nt  of  this  court  is  vacated  and  the 
judgment  of  the  district  court  is  affirmed. 

Affirmed. 


Myrtle  Tindall  et  al.,  api^ki.f.kes,  v.  Christian  PtrrER- 

SON   ET  AL.,  APPELLANTS.* 

Filed  Fkbruaby  17,  1904.     No.  13,389. 

1.  Homestead:  Sale  by  Administrator:  Validity.  A  homestead  of 
less  value  than  $2,000  can  not  be  disposed  of  at  administrator's 
sale  either  for  the  discharge  of  incumbrances  thereon,  or  for  the 
payment  of  debts  against  the  estate  of  the  decedent,  and  a  license 
granted  by  the  district  court,  purporting  to  authorize  such  a  sale, 
is  absolutely  void. 

•Rehearing  allowed.     See  opinion,  p.  166,  post. 
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2.  .     A   homestead    may    be    composed    of   contiguous   parts   of 

different  governmental  subdivisions. 

3.  Iiife  Tenant:    Lncumbraxces.     As  a  general  rule  a  life  tenant  who, 

in  order  to  preserve  the  estate,  has  paid  off  and  discharged  an 
Incumbrance  upon  the  fee,  is  entitled  to  reimbursement  from  the 
reversioners  or  remaindermen. 

Ai»PKAL   from  tho  district   court   for  Kearnoy  county: 
Ei)  L.  Adams,  Judgfl    Reversed. 

M,  1),  King,  for  appellants. 

(r.  L.  Godfrey,  eontra. 

Ames,  C. 

This  is  an  appeal  from  a  decree  quieting  in  the  plaintiffs 
the  title  to  certain  real  estate.  On  the  8th  daj^  of  Sc^p- 
tember,  1887,  Thonuis  Tindall  died  intestate,  and  seiz(»d  in 
fee  of  the  lands  in  controversy,  subjcH-t  to  two  mortjj:ag(»s 
njTjn't'gatinji:  in  amount  $552.50.  He  left  survivinjj  him  a 
widow,  Sarah  J.,  and  five  minor  children.  Of  the  latter, 
thrt^e  have  since  died  without  issue,  and  the  survivors  are 
the  plaintiffs  and  appellees  in  this  action.  At  and  b(»for(» 
the  death  of  Thomas  the  lands  were  occupied  as  a  home- 
stead by  himself  and  his  fanuly.  The  widow  wa«  ap- 
pointcHi  sole  administratrix  of  his  estate,  and  applied  to 
the  district  court  for,  and  obtained,  a  license  to  sc^ll  the 
homestc^ad,  or  so  much  thereof  as  should  be  necessary  for 
the  payment  of  the  mortgaj^e  debts,  and  of  certain  otlu»r 
chiims  prov(»d  and  allowcnl  against  the  estate  of  the  de- 
ceasKl.  The  order  granting  the  li(*ense  recininnl  th(^  execu- 
tion of  a  bond  to  account  for  the  proceeds  of  the  sale,  as  is 
provided  by  section  75  of  chapter  23,  entitled  "d(M*ed(»nts," 
of  the  Compiled  Statutes  (Annotated  Statutes.  4949).  The 
administratrix  executed  such  a  bond,  which  was  approved 
by  the  court,  but,  before  the  sale,  she  resigned  her  trust, 
and  one  Thomas  B.  Keedle  was  appointed  to  su(»ceed  h(»r 
therein.  It  does  not  appc^ar  that  Kec^dle  (executed  a  like 
bond,  though  he  may  have*  done*  so;  the  proceiMlint^s  wctc 
not  entered  upon  the  journals  of  the  court,  and  such  pa- 
14 
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pers  as  pertain  to  them  are  found  among  the  files  of  the 
clerk's  office  only.  The  sale,  having  been  advertised,  was 
made  by  KeeiUe,  at  the  specified  date,  to  the  widow  as 
pnrchai^er,  and,  upon  being  reported  by  him  was  con- 
firmed by  the  court,  and  a  conveyance  was  executed  pur- 
suant to  it.  Of  the  purchase  price,  |800,  a  sufficient 
amount  was  applied  to  the  satisfaction  of  the  mort-gagc* 
liens  and  tlie  i)rocuring  of  their  relc^ase,  and  the  residue 
to  the  payment  of  claims  allowed  against  the  estate  of  the 
deceased.  The  money  used  for  these  purposes  was  pro- 
cured by  means  of  a  new  mortgage  upon  the  premises  for 
|800,  executed  by  the  purchascT,  the  widow.  Afterwards, 
she  conveyed  the  premises  as  in  fcH^,  subject  to  the  mort- 
gage, to  one  \A'indovei*,  and  then  married  him.  Subse- 
quently she  di(Hl,  and  the  lands  came  by  mc^ne  convey- 
ances from  her  grantee  to  the  def(»ndants  and  ai>pellants  in 
the  acticm.  There  is  no  question  of  laches  or  limitations 
involved.  One  of  the  plaintiffs,  who  appears  by  guardian, 
has  not  yet  attained  to  his  majority,  and  the  other,*  at  the 
beginning  of  the  suit,  had  done  so  but  recently. 

The  district  court  adjudged  all  the  above  mentioned 
proceedings  and  conveyances  to  be  void,  and  to  be  can- 
celed, and  quiet(»(l  the  title  to  the  premises  in  the  plaintiffs. 
That  th(\y  w<'re  ineff(H.'tual  to  convey  the  legal  title  or  to 
deprive  the  heirs  at  law  of  their  reversionary  estate  in  the? 
-lands,  we  are  ourselv(*s  convinci^.  It  has  been  held  by 
this  c^urt,  that  the  estate*  which  vests  in  the  widow  and 
childreijj  in  lands  seh^cted  from  the  proi)erty  of  the  hus- 
band^ and  occui)i(»d  as  a  honu^stead  at  the  time  of  his  death, 
is  absolute,  and  can  not  be  lost  by  abandonment,  or  de- 
vested by  sale  upon  execution  on  a  judgment  against  the 
husband.  DurUuul  v.  Scilcr^  27  Neb.  33;  Baumann  v. 
Franse,  37  Neb.  807. 

In  Outhmau  v,  Giithman,  18  Neb.  98,  the  court  go  so  far 
as  to  say,  in  efl'ect,  that  the  hom(»stead  c*state  can  not  be 
conveyed  or  alieuatcnl  by  the  widow,  in  any  manner,  during 
the  minority  of  the  children,  or  of  any  of  them,  and  it 
appears  to  us  that  such  is  the  correct  doctrine,  because. 
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otherwise,  the  heirs  of  the  husband  might  be  deprived  of 
their  reversionary  interest,   which  is  set  apart  and  ex- 
empted to  them  by  the  statute,  in  as  unequivocal  terms  as 
is  the  homestead  interest  itself.     The  principle  of  these 
decisions  was  reaffirmed  in  Gooley  v.  Jansen,  54  Neb.  33, 
where  it  was  again  expressly  held  that  a  sale  of  the  home- 
stead by  an  administrator,  under  a  license  for  the  pay- 
ment of  debts,  is  without  authority  of  law,  and  that  an 
administrator  is  not  entitled  to  the  possession,  or  to  the 
rents  and  profits  of  the  homestead,  although  its  use,  as 
such,  has  been  abandoned.    It  is  true  that,  in  these  cases, 
objection  was  made  in  the  very  proceedings  by  which  the 
homestead  was  sought  to  be  appropriated,  instead  of  by 
collateral  attack  as  in  this  case,  but  we  think  that  cir- 
cumstance can  make  no  difference.     The  proceeding  by 
an  administrator  to  appropriate  lands  belonging  to  the 
estate  to  the  payment  of  debts,  contracted  by  the  deceased 
in  his  lifetime,  is  .correctly  described  by  counsel  for  ap- 
pellants as  a  proceeding  in  rem,  but  the  very  principle 
which  is  the  foundation  of  the  foregoing  decisions,  and 
from  which  they  proceed,  is  that  the  ndminivstrator  has 
neither  title  nor  right  of  possession  of  the  homestead,  and 
therefore  he  can  confer  upon  the  court  no  jurisdiction 
over  the  same.    It  is,  moreover,  difficult  to  understand  how 
minor  children,  often,  as  in  this  instance,  of  very  tender 
years,  canTiave  any  opportunity  to  object  to  such  a  pro- 
ceeding after  arriving  at  years  of  discretion,  except  by 
collateral  attack.     The  statute  does  not  save  to  them  the 
right  of  direct  impeachment  by  appeal  or  error  after  at- 
taining their  majority,  and  if  they  can  not  assail  the  pro- 
ceedings indirectly,  all  that  is  requisite  to  deprive  them 
of  their  estate  is  the  connivance  or  collusion  of  the  mother, 
who  in  most  cases  is  their  legal  as  well  as  their  natural 
guardian.     Neither  do  we  think  that  the  fact  that  the 
greater  part  of  the  proceeds  of  the  sales  was  applied  to  the 
payment  of  the  mortgage  liens,  was  effectual  to  supply  the 
want  of  jurisdiction.     The  mortgage  d(»bts  had  not  been 
admitted  or  allowed  in  probate,  and  unless  and  until  they 
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had  been  so,  at  least,  the  administrator,  as  such,  had  no 
interest  in  or  concern  with  them.  Even  if  they  had  been 
so,  the  statute,  which  furnishes  the  exclusive  measure  of 
his  powers  and  duties,  confers  neither  upon  him,  nor  u[>on 
the  district  court,  in  probate  proceedings,  any  authority 
to  provide  for  their  payment  by  a  sale  of  the  homestead. 
He  has  no  duty  to  perform  with  respect  to  the  homestead 
except,  in  proper  cases,  to  see  that  it  is  correctly  ascer- 
tained and  set  aside.  The  proceedings  were  so  grossly  ir- 
regular and  faulty  in  several  respects  that  their  validity 
could,  in  any  event,  have  been  maintained  with  difficulty, 
if  at  all,  but,  the  court  having  been  without  jurisdiction 
of  the  subject  matter,  it  is  not  worth  while  to  discuss  them. 

But  there  is  a  further  contention  that  only  a  part  of  the 
lands  sold  were  included  within  the  homestead  exemption. 
There  are  two  80-acre  tracts,  being,  respectively,  parts 
of  different  governmental  subdivisions,  but  contiguous 
along  their  whole*  length,  and  separated  only  by  an  imag- 
inary line.  The  dwelling  house  and  other  buildings  and  ap- 
purtenances were  all  on  one  of  these  tracts,  but  both  were 
used  and  cultivat(Hl,  indiscriminately  and  together,  for 
the  support  of  the  deceased  and  his  family,  and  the  com- 
bined value  of  the  two  was  very  much  less  than  |2,000, 
the  amount  exempted  by  the  statute.  The  act  exempts  "the 
dwelling  house  in  which  the  clainmut  resides  and  its  ap- 
purt(*nances,  and  the  land  on  which  it  is  situated,  not  ex- 
ceeding 160  acres,"  etc.,  and  it  is  arguwl  that,  as  the  build- 
ings were  situated  upon  one  only  of  these  tracts,  that 
alone  constitutcMl  the  homestead,  and  there  are  citcnl  in 
.the  brief  of  appellants  certain  authorities  which  seem  to 
support  this  view.  \\o(j<hnan  v.  Lane,  7  N.  H.  241 ;  Kroiin 
i\  Afau^  15  Minn.  87,  but  we  think  that  the  greater  weight 
of  authority,  and  the  better  reason,  incline  to  the  contrary 
opinion.  Clements  v.  Crawford  County  Bank,  64  Ark.  7, 
62  Am.  St.  Rep.  149;  Bodges  i\  Winston,  95  Ala.  514,  36 
Am.  St.  Rep.  241;  15  Am.  &  Eng.  Ency.  Law  (2d  ed.), 
pag(»s  586,  587  and  citations. 

The  statute  does  not  use  the  word  tract  or  its  equiva- 
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lent,  and  says  nothing  aboutgovornmental  survc^ys,  and  in 
our  opinion  the  latter  are  not  of  controllinjij  importance. 
The  owner  of  the  land  has  as  good  a  right  to  define  the 
word  tract,  as  applied  to  his  holdings,  as  has  his  prf*d(H!es- 
sor  in  title.  In  such  cases  the  uses  to  which  the  lands  are 
put,  and  the  nature  and  circumstances  of  their  cultivation, 
and  the  manner  of  the  application  of  their  produces  are 
more  significant  of  the  intent  of  the  claimant  and  of  the 
real  character  of  his  occupancy,  than  are  the  surveys  and 
monuments  of  their  former  owners. 

But  upon  the  facts  disclosed  by  this  record  the  appel- 
lants are  not  wholly  without  right  in  the  prenus(\s.  The 
statute  and  the  selection  of  the  houu^tead  vested  in  the 
widow,  upon  the  death  of  her  husband,  an  estate  for  life, 
leaving  a  reversion  in  the  heirs  of  the  latter.  There  is  no 
<»vidence  of  fraudulent  intent  on  her  part,  or  on  tlic*  part 
of  her  grant(H*s,  by  direct  or  mesne  conv(\vance.  The  pro- 
ceedings to  which  she  became  a  party  event uatcnl,  not  only 
in  preserving  her  life  estate,  but  in  relieving  the  fee  of  an 
incumbrance  which  not  improbably  might  have  ex- 
tinguished the  reversion,  and  it  is  not  unlikely  that  by 
such  means  she  was  enabled  to  rear  and  eflucate  the  chil- 
dren with  greater  comfort  and  care  than  she  could  other- 
wise have  done.  It  is  a  general  rule,  subject  to  exceptions 
not  applicable  to  the  case  at  bar,  that  a^  life  tenant,  who 
in  order  to  preserve  the  estate  pays  off  an  incumbrance 
upon  the  fee,  is  entitled  to  reimbursement  from  the  rever- 
sioners or  remaindermen.  In -accordance  with  this  rule 
the  appellees  ought  not  to  be  let  into  possession  until  they 
have  discharged  this  equitable  burden — that  is,  until  they 
have  paid,  or  have  secured  by  a  lien  or  charge  upon  the 
premises,  the  amount  paid  in  satisfaction  of  the  mortgages 
existing  at  the  death  of  their  father,  with  7  per  cent. 
annual  interest  on  that  amount  from  the  date  of  the  pay- 
ment. The  court  found  that  the  value  of  permanent  im- 
provements put  upon  the  lands  by  the  appellants  equals 
the  value  of  the  use  and  occupation  of  the  premises  since 
the  demise  of  the  widow,  so  that  a  further  accounting  for 
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rents  and  profits  is  uncalled  for,  but,  inasmuch  as  the 
rights  of  the  parties  cam  be  best  adjusted  in  the  neighbor- 
hood in  which  the  lands  lie  and  the  parties  reside-  and  con- 
siderable time  may  be  requisite  for  eiBfecting  that  purpose, 
it  is  recommended  that  the  judgment  of  the  district  court 
be  reversed  and  the  cause  remanded  for  further  proceed- 
ings in  accordance  with  law,  and  that  each  party  be  taxed 
with  their  own  costs  up  to  this  time. 

Hastings  and  Oldham,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings in  accordance  with  law,  and  that  each  party  pay 
their  own  costs  to  this  date. 

Reversed. 

The  following  opinion  on  rehearing  was  filed  May  5, 
1904.    Former  judgment  of  reversal  modified: 

1.  Life  Tenant:    Revbrsioneb:    Inoumbbanoes.    Ordinarily,  a  life  ten- 

ant who  pays  off  an  incumbrance  uj>on  the  fee,  will  be  entitled 
to  be  reimbursed  by  the  reversioner  or  remainderman  the  amount 
so  paid,  less  such  sum  as  will  equal  the  present  yalue  of  the 
annual  installments  of  interest  he  would  have  paid  during  his 
life,  if  the  incumbrance  had  remained  so  long  in  existence,  with 
lawful  interest  on  the  residue,  so  ascertained,  from  the  date  of 
payment 

2.  Minors:    Equity.    Although  minors  may  not  be  bound  either  by 

contract  or  by  estoppel,  equity  will  not  lend  its  affirmative  aid 
to  enable  them  to  take  an  unjust  advantage  of  the  mistakes  or 
misfortunes  of  their  adversaries. 

Ames,  C. 

This  case  is  before  us  on  a  motion  in  form  for  a  rehear- 
ing, but  which  in  fact  calls  for  nothing  more  than  a  modi- 
fication of  the  former  decision  of  this  court.  The  accuracy 
of  the  statement  of  facts  in  the  former  opinion,  ante,  p. 
160,  is  not  questioned,  and  it  is  not  necessary  to  repeat 
them  here.    The  first  ground  of  the  motion,  which  is  by 
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the  reversioners,  appellees,  is  that  the  decision  complained 
of  improperly  requires  them  to  pay  interest  on  the  amount 
of  the  incumbrance  on  the  premiseis  at  the  time  of  the 
death  of  the  father,  between  the  time  it  was  discharged  by 
the  life  tenant,  the  mother,  and  her  death.  How  considej- 
able  this  interval  was,  is  disclosed  by  none  of  the  briefs, 
and  as  affecting  the  principle  involved  is  perhaps  imma- 
terial. The  subject  matter  of  the  eijuitable  right  of  reim- 
bursement on  account  of  the  payment  of  this  lien,  was  not 
touched  upon  at  the  original  hearing,  so  that  we  were  both 
imperfectly  informed  as  to  the  circumstances,  and  without 
the  aid  of  counsel  in  the  ascertainment  of  the  principh^ 
applicable  to  the  case. 

There  seems  to  be  no  question  that  the  duty  of  a  life 
tenant  to  preserve  the  premises  from  waste,  includes  the 
obligation  to  keep  down  the  interest  upon  existing  incum- 
brances. In  case  he  pays  the  principal,  the  rule  generally 
adopted  is  that  the  burden  is  apportioned  between  him  and 
the  reversioner  or  remainderman  in  such  manner  as  that 
the  tenant  will  '^ay  such  a  sum,  as  would  equal  the 
present  value  of  the  amount  of  interest  he  would  prob- 
ably have  paid  during  his  life,  if  the  mortgage  had  con- 
tinued so  long  in  existence."  Tiedeman,  Real  Property, 
sec.  66.  Or,  as  is  said  in  Moore  v.  Simonson,  27  Ore.  117, 
"The  life  tenant  must  pay  the  present  worth  of  an  annuity 
equal  to  the  annual  interest  running  during  the  number 
of  years  which  constitute  the  expectancy  of  life,  the  bal- 
ance, after  subtracting  the  sum  thus  ascertained  from  the 
incumbrance,  should  be  borne  by  those  in  remainder."  1 
Washburn,  Real  Property. (4th  ed.),  •Oe;  1  Story,  Equity 
Jurisprudence  (13th  ed.),  sec.  487;  3  Pomeroy,  Equity 
Jurisprudence  (3d  ed.),  sec.  1223. 

But  it  is  suggested  that  the  t*ight  of  contribution  is  per- 
sonal to  the  life  tenant  and  expires  with  the  termination 
of  her  estate,  or,  at  most,  survives  to  her  personal  repre- 
sentative and  can  not  be  availed  of  by  her  successors  in  the 
possession  of  the  premises.  Ordinarily,  this  is  perhaps 
true^  but  the  right  is  one  of  equitable  creation^  and  the 
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authority  that  brought  it  into  existence  is  doubtless  com- 
petent to  mold  and  modify  it  in  its  application  to  partic- 
ular cases,  in  such  manner  that  it  shall  not  miss  its  original 
purpose  of  doing  justice  between  the  parties.  As  was 
said  in  the  former  opinion,  there  is  no  question  of  good 
or  bad  faith  involved,  and  the  arrangement  by  which  the 
former  incumbrance  was  discharged  and  the  premises 
transferred  to  Windover,  the  second  husband  of  the 
mother,  was  without  doubt  beneficial  to  her  children  who 
are  the  present  complainants.  The  first  mortgage  was 
satisfied  and  the  second  mortgage  was  void,  but  the  latter 
was  accompanied  by  the  personal  obligations  of  the  sup- 
posed purchasers  whose  conveyances  were,  perhaps,  eflFect- 
ual  to  convey  the  life  estate  of  the  widow,  and  who  satis- 
fied the  debt.  In  good  faith  they  stepped  into  the  shoes 
of  the  widow  as  respected  her  duties  and  obligations  toward 
the  land,  and  with  regard  to  it  toward  the  reversioners, 
and  eiiuity  and  good  conscience  require  that  they  should 
be  treated  as  having  succeeded  to  her  rights.  Whether 
or  not,  practically,  the  same  result  might  be  worked  out 
under  the  doctrine  of  subrogation,  pure  and  simple,  we 
are  not  interested  to  inquire. 

To  the  proposition  that  the  reversioners  are  not  charge- 
able with  the  value  of  the  lasting  and  valuable  improve- 
ments in  an  accounting  for  the  value  of  the  use  and  oc- 
cupation, we  are  unable  to  give  our  assent.  As  we  have 
said  and  repeated,  there  is  no  suspicion  of  intentional 
wrong  doing,  but  an  appearance  to  the  contrary,  and, 
although  it  may  be  true  that  the  heirs  being  minors  can 
not  be  held  to  pay  for  benefits  either  by  contract  or  estop- 
pel, yet  we  think  that,  under  the  circumstances  of  this 
case,  a  court  of  equity  will  not  lend  its  affirmative  aid  to 
enable  them  to  profit  by  the  misfortunes  or  mistakes  of 
their  adversaries. . 

We  are  of  opinion  that  justice,  as  complete  as  possible, 

will  be  done  between  the  parties,  by  so  modifying  the 

former  decision  of  this  court  as  to  charge  the  appi'llants, 

•  as  of  the  date  when  the  first  mortgage  was  paid  off,  with  a 
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sum  eHjual  to  the  then  present  value  of  the  amount  of 
int(*rest  the  life  tenant,  the  mother,  woukl  have  been  re- 
(piirwl  to  pay  during  the  actual  eontinuanee  of  hcT  life*, 
as  shown  by  the  record,  and  that  the  reversioners,  the  ap- 
|)elhH*s,  be  r(»<iuired,  before  b(*in«^  let  into  possession,  to 
pay,  or  charge  as  a  lien  upcm  th(*  premises,  the  residue 
f>f  tlie  sum  paid  for  the  discharge*  of  the  luortgage^  with  7 
p<*r  cent,  interest  from  the  date  of  paynu^nt. 

Oldham,  C,  concurs,     IlASTiNCiS,  C,  not  sitting. 

By  the  Court :  It  is  ordercnl  that  the  fornu^r  dc^cision  of 
this  e<mrt  be  so  modifi(*d  as  to  charge  the  appc^llants,  as  of 
the  date  when  the  first  mortgage  was  paid  off,  with  a  sum 
(ipial  to  the  then  present  value  of  the  amount  of  interest 
i!i(»  life  tenant,  the  mother,  would  have  b(M*n  r<»quired  to 
pay  during  the  actual  continuance  of  her  lif(»,  as  shown 
by  the  r(?cord,  and  that  the  reversioners,  the  ai)pelle(^,  be* 
re(|uir(»d,  before  being  let  into  possession,  to  pay,  or  charge 
as  a  lien  upon  the  prc^mises,  the*  re^sidue  of  the  sum  paid 
for  the  discharge  of  the  mortgage,  with  7  per  cent,  interest 
from  the  date  of  payment. 

Judgment  accordingly. 


David  Bradley  &  Company  v.  Joseph  Basta  et  al. 

Piled  Febbuaby  17.  1904.    No.  13,403. 

1.  Contracts:   Presumptions.    In  the  absence  of  fraud  or  imposition, 

persons  of  mature  years  and  ordinary  intelligence  and  education 
are  presumed  to  have  read  the  contracts  executed  by  them,  or 
to  have  otherwise  made  themselves  acquainted  with  their 
contents. 

2.  Agents:   Powebs:    Limftations.    A  person  dealing  with  an  agent 

of  limited  powers,  and  who  knows  of  the  nature  and  extent  of  the 
limitation,  is  bound  thereby. 

Error  to  the  district  court  for  Colfax  county:   Conrad 
Hollenbeck,  Judge.    Kt  versed. 
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Fliclcinger  Brothers,  for  plaintiff  in  error, 
George  H.  Thomas,  contrct. 

Ames,  C, 

This  is  a  proceeding  in  error  to  reverse  a  judgment 
rendered  in  behalf  of  the  defendants.  The  action  is  to 
recover  the  purchase  price  of  a  gasoline  engine  sold  and 
delivertMl  upon  a  written  contract.  The  contract  is  in  the 
form  of  an  order,  which  was  obtained  by  the  solicitation 
of  an  agent  of  the  plaintiff,  and  is  signed  by  the  purcha- 
sers alone.  It  calls  for  an  engine  of  certain  specified  num- 
ber of  horse  power,  and  contains  specific  warranties  as  to 
material,  construction  and  capacity  to  develop  the  specified 
power,  and  stipulates  that  it  shall  not  be  modified,  nor  any 
promises  of  agent,  employee  or  attorney,  not  contained 
tlierein,  be  effectual,  unless  "in  writing  and  ratified  by 
the  Council  Bluffs  office,"  the  plaintiff's  principal  place  of 
business.  The  document  appears  upon  its  face  to  ex- 
press the  entire  agreement  of  the  parties  and  to  be  com- 
plete in  all  respects.  It  was  sent  to,  and  received  and 
accepted  by,  the  principal  managers  of  the  plaintiff  com- 
pany, who  shipped  and  delivered  the  engine  accordingly, 
but  the  defendants  refused  to  pay  for  the  same.  The  de- 
fendants, however,  contend  that  the  delivery  was  not 
complete,  because  the  contract  stipulates  that  they  shall 
have  opportunity  to  ascertain  whether  the  engine  is  in 
compliance  with  the  terms  of  the  warranty,  and  that,  upon 
the  application  of  certain  practical  tests,  it  has.  been  as- 
certained that  it  is  not  so.  But  the  alleged  warranties,  of 
a  breach  of  which  they  complain,  are  not  contained  in  the 
written  contract,  but  ^re  averred  to  have  been  made  orally 
by  the  agent  of  the  plaintiff  antecedently  to  and  contem- 
poraneously with  the  signing  of  the  latter.  Or,  more  ac- 
curately speaking,  it  is  alleged  that  the  agent  represented 
to  them  that  the  engine  would  be  capable  of  making  a  cer- 
tain number  of  revolutions  a  minute,  and  of  causing  a 
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certain  number  of  revolutions  a  minute  in  a  certain  separ- 
ator (threshing  machine)  belonging  to  them,  and  assured 
them  that,  if  it  should  fall  short  of  these  representations 
in  either  respect,  or  of  successfully  and  satisfactorily 
driving  and  operating  the  separator,  the.  defendants 
should  be  under  no  obligation  to  receive  or  accept  the 
engine,  or  to  pay  any  sum  for  or  on  account  of  it,  and  that 
these  statements  and  promises  were  the  sole  inducement 
to  the  defendants  to  execute  and  deliver  the  contract  or 
order.  It  was  further  averred  that  it  has  been  ascertained, 
by  practical  experiment  and  attempted  use  of  the  engine, 
that  it  is  in  a  large  degree  incapable  in  all  the  respects 
mentioned,  it  being  of  the  10  horse  power  capacity  stip- 
ulated in  the  contract,  and  the  separator  being  a  16  horse 
power  machine.  All  these  oral  representations  are  denied 
by  the  reply,  and  due  exception  was  taken  at  the  trial,  both 
generally  and  specifically,  to  the  introduction  of  evidence 
in  proof  of  them.  It  is  not  claimed  that  they  were  fraud- 
ulently made,  or  that  they  were  known  to  the  plaintiff 
company  until  after  the  delivery  of  the  engine,  or  that 
they  were  ratified  by  it  in  writing  or  otherwise,  or  that 
there  was  any  mistake  as  to  the  contents  of  the  written 
document,  or  that  the  engine  did  not  answer  the  descrip- 
tion therein  given.  There  has  been  no  offer  to  rescind  or 
to  return  the  engine,  which  is  still  retained  by  the  de- 
fendants. 

It  will  thus  be  seen  that  the  alleged  antecedent  and  con- 
temporaneous oral  agreement  not  only  supplemented  but, 
in  important  particulars,  was  inconsistent  with,  and  super- 
seded the  written  instrument.  Indeed,  if  the  defendants' 
version  of  the  transaction  is  accepted,  the  real  and  sub- 
stantial contract  of  sale  was  oral,  to  which  the  writing  was 
only  an  incident;  and,  in  support  of  this  theory,  they  al- 
lege and  testify  that  they  finally  consented  to  sign  the 
latter  and  permit  its  transmission  to  the  plaintiff,  because 
of  being  assured  by  the  agent  that  it  would  not  modify  or 
affect  the  oral  agreement,  but  he  said :  "Boys,  I  wouldn't 
ask  you  to  sign  this  order,  but  I've  got  to  have  it  to  get  the 
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('ugine  up  here.  The  company  will  not  ship  it  without." 
This  statement  was,  we  think,  additional  to  the  above 
quoted  clause  in  the  writing,  a  distinct  and  explicit  noti- 
fication to  the  defendants  that  the  agent  was  exceeding 
his  powers,  and  that  the  only  contract  or  agrc^nnent  of 
sale  he  liad  authority  to  make  was  that  contained  in  the 
writing.  It  particularly  challenged  their  attention  to  that 
document,  and  was  e(|uivaleut  to  saying  to  them:  "My 
principal  has  authorized  me  to  make  or  accept  a  particular 
contract  or  agr(*ement  of  sale  and  no  other.  The  terms 
and  conditions  of  that  contract  you  will  find  recited 
herein,  and  anything  other  or  different  therefrom,  the 
company  will  decline  to  consider."  If,  in  response  to  this 
challenge,  the  defendants  had  read  the  instrument  (and 
it  doing  not  appeal'  that  they  did  not  do  so),  they  could  not 
have  failed  to  observe  therein  the  limitation  upon  the 
powers  of  the  agent,  denying  to  him  in  express  terms  au- 
thority to  make  any  different,  additional  or  supplemental 
agretnnent,  whatsoever.  The  most  that  he  could  have  done 
in  that  regard  was  to  propose  something  new  in  writing, 
leaving  it  to  his  principal  to  accept  or  reject  the  same  at 
its  pleasure.  It  is  a  uuixim  of  law  that  persons  of  mature 
years  and  ordinary  intelligence  and  cMlucation^  such  as  the 
defendants  seem  to  have  been,  are  presumed  to  have  read 
th(»  contracts  executwl  by  them,  or  to  have  otherwise  made 
themselves  ac(iuaintefl  with  their  contents.  I'he  inference 
is  inevitable.  The  defendants  must,  upon  this  record,  be 
conclusively  pr(\sumed  to  have  known  that  the  alleged 
oral  agrecMuent  with  the  agent  was  in  excess  of  his  powers, 
and  that  the  writing,  if  it  should  be  accepted  by  the  plain- 
tiff, and  a  delivery  of  the  engine  should  be  made  pursuant 
to  it,  would  furnish  the  complete  and  exclusive  measure 
of  the  rights  and  liabilities  of  the  parties  to  the  transaction. 
It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  granted. 

Hastings  and  Oldham,  CC,  concur. 

By  the  Court :   For  the  reaisons  stated  in  the  foregoing 
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opinion^  it  is  ordereil  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  granted. 


Reversed. 


DEwrn^  Y.  Doit  wart  v.  John  IL  IUll. 

Filed  Febuitary  17,  1904.    No.  13,414. 

1.  Partnership:    Actios.    A  partner's  share  of  a  single  item  of  part- 

nership profits,  the  result  of  a  single  transaction,  may  be  re- 
covered of  a  copartner  who  is  retaining  it,  by  sen  action  at  law, 
if  all  the  other  partnership  dealings  are  settled  between  the 
parties. 

2.  Directing    Verdict:     Evidence:    Error.     When    plaintiffs    evidence 

tends  to  establish  such  a  state  of  facts,  and  was  admlsubic  under 
the  pleadings,  it  is  error  to  instruct  the  jury  to  return  a  verdict 
for  defendant. 

Error  to  the  district  court  for  Saline  county:    (iEorge 
W.  Stl'BISs,  .Jldcje.     lUrnnaL 

R.  J/.  Proudfit,  for  plaintiff  in  error. 

J.  D.  Popvy  contra, 

Hastings,  C. 

In  this  case,  plaintitT  sues  to  recover  150,  which  h(»  al- 
leges to  be  due  on  account  of  on(»-half  of  com  missions 
earned  by  himself  au<l  defendant  as  r(»al  (»stat(»  hrok(»rs,  in 
partnership;  he  alh^j^es  a  partiHTshij)  exislin*::  b(»tw(»en  i\w 
parties  on  l)c*cember  10;  that  on  that  day  the*  if  100  was 
paid  in ;  that  th(»  <h*f(Midant  r(*fus(Kl  to  pay  ovct  any  share* 
of  it,  but  that  (ui  I)ec(»niber  13  an  account  iuju:  was  ]\ad  he- 
twetm  the  i)artn(Ts  and  all  partnership  debts  j)aid  in  full, 
the  partnershij)  dissolved,  and  the  |50  was  th(»n  found 
due;  that  it  has  not  bec^n  paid  and  judjijment  is  askinl  for 
it,  with  interest  from  I)(vember  13,  1901.  Th(»  answer 
d<»nic*s  all  of  the  plaintitT's  allejijations;  aneji:es  that  plain- 
tiff bought  out  a  foruier  partiua*  of  defendant,  and  was 
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never  himself  accepted  as  such  partner;  that,  during  the 
time  from  December  1,  1901,  to  December  9,  plaintiff 
remained  about  the  office  a  part  of  the  time  but  had  no 
part  in  the  business;  that  on  December  9  plaintiff  was  told 
that  he  could  not  remain  in  the  business,  nor  receive  any 
share  of  the  receipts;  that  after  that  date  plaintiflf  at- 
tempted to  take  no  further  part  in  the  business.  A  special 
denial  of  any  settlement  of  firm  accounts  or  firm  indebted- 
ness, and  a  denial  of  any  ^contribution  toward  firm  ex- 
penses by  plaintiflf,  is  also  interposed.  After  hearing  the 
evidence,  the  trial  court  instructed  the  jury  to  return  a 
verdict  for  the  defendant.  A  motion  for  a  new  trial  was 
overruled  and  judgment  entered  on  the  verdict,  from 
which  the  plaintiff  brings  error,  and  he  now  insists  that 
his  case  should  have  been  submitted  to  th(»  jury.  The  de- 
fendant says  that  there  is  no  evidence,  either  pf  a  settle- 
ment of  partnership  accounts  or  of  any  receipt  on  defend- 
ant's part  of  the  |100.  The  evidence  by  plaintiff  indicates 
that  on  December  2,  1901,  with  the  consent  of  Mr.  Ball, 
and  under  agreement  with  the  latter  that  he  should  have 
the  rights  of  a  partner,  he  purchased'  from  C.  M.  Druse 
one-half  interest  in  the  firm  of  Druse  &  Ball,  real  estate, 
insurance  brokers  and  loan  agents;  that  the  arrange- 
ment continued  until  the  13th  of  the  same  month,  when  it 
was  dissolved ;  he  testifiers  that  there  was  one  sale  made  of 
160  acres  of  land,  "and  the  commission  for  selling  this  was 
|100'';  that,  on  a  settlement  had,  Mr.  Ball  agreed  to  pay 
all  of  the  office  expenses,  and  that  during  the  11  days  of 
plaintiff's  connection  with  the  business  the  only  thing 
bought  was  some  coal,  which  plaintiff  purchased;  that  he 
sold  to  Ball  his  interest  in  the  furniture  for  f45.  The  f 50 
commission  was  not  agrcn^^d  to  be  paid.  Ball  claiming  that 
it  really  belongcnl  to  him,  and,  when  plaintiff  demanded  it 
at  the  time  of  the  settlement,  declared  he  would  not  pay 
it  until  he  had  to.  Mr.  Littlefield,  the  purchaser  of  the 
land,  says  that  Mr.  Dorwart  was  introduced  by  Ball  as 
being  tlie  lattcT's  i)artner.  It  appeiirs  that  Littlefield  went 
to  see  the  laud,  as  Dorwart  testified ;  he  does  not  remember 
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the  date,  which  Dorwart  says,  and  Ball  does  not  deny,  was 
December  5,  but  it  was  in  the  forepart  of  December;  that 
on  the  following  day  he  closed  the  contract  for  the  land ; 
that  he  did  this  with  Mr.  Ball,  who  told  him  to  say  nothing 
about  it  to  Mr.  Dorwart,  because  he  was  going  to  dissolve 
partnership  with  the  latter;  that  he  paid  at  the  office  of 
Dorwart  &  Ball  some  money  on  the  land  contract.  The 
other  testimony  seems  to  identify  this  payment  as  made 
on  December  7.  Defendant's  account  of  the  matter  is  that, 
at  the  time  of  the  alleged  settlement,  he  made  Dorwart  an 
oflfer  to  take  the  furniture  and  continue  on  in  the  same 
place,  or  for  Dorwart  to  do  so.  "I  said  to  him,  I  will  take 
$50  for  my  share  of  the  furniture,  or  I  will  give  you  $50 
for  yours  and  you  can  get  out  of  the  office,  and  I  thc^i^told 
him  that  from  that  time  on  what  he  did  was  hiS;  and  what 
I  did  was  mine,  he  was  to  keep  all  that  he  made  and  I  Avas 
to  keep  all  that  I  made.'* 

Q.  Now,  was  there  anything  at  that  time  said  about  the 
exi)enses  of  the  office,  and  partnei'ship  accounts? 

A.  No,  sir.  Defendant  says  that  no  disposition  of  the 
insurance  business  was  made,  and  that  the  $45  w^as  for  the 
furniture;  that  Mr.  Druse  had  the  agency  for  some  of  the 
innurance  companies,  and  himself,  Ball,  some;  that  he 
tried  to  get  Druse's  agencies  transferrtnl  to  Dorwart ;  that 
Dorwart  at  that  time  wanted  this  $50  from  the  Littlefield 
commission. 

As  to  this  the  testimony  is  as  follows : 

Q.  Was  there  anything  said  by  you  at  this  time  about 
the  $50? 

A.  He  w^anted  me  to  give  it  to  him. 

Q.  Did  you  agr(^  to  give  it  to  him? 

A.  No,  sir. 

Q.  What  did  you  say  about  it? 

A.  I  said  it  was  made  aft(T  we  had  dissolved. 

Mr.  Ball  denies  making  settlement  with  Dorwart  as  to 
the  office  expensc^s ;  he  admits,  however : 

Q.  And  you  assumed  the  office  expenses? 

A.  Yes,  sir,  but  there  was  nothing  said  about  this  at  the 
time  of  the  settlement 
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By  the  Court:  Q.  Was  there  anything  said  about  this 
matter  at  any  time? 

A.  No,  sir. 

He  says  that  Dorwart  said  nothing  about  the  rent;  that 
he  does  not  know  whether  or  not  stationery  was  bought. 
Mr.  Ellsworth,  the  justice  of  the  peace,  who  dismissed  the 
case  on  the  evidence,  for  lack  of  jurisdiction,  after  a  jury 
was  impaneknl,  was  called  and  testified  that  Dorwart,  in 
the  trial  before  him,  did  not  testify  to  any  settlement  with 
regard  to  expenses. 

It  seems  clear  that  the  foregoing  evidence  shows  as  to 
the  receipt  of  the  flOO  commission,  enough,  standing  un- 
contradicted as  it  does,  to  sustain  a  verdict  finding  that 
the  ^100  had  been  paid  to  Mr.  Ball  before  Dorwiart  sur- 
rendered his  interest  in  the  business.  As  above  stated,  it 
seems  from  statements  of  Ball  and  Dorwart,  and  the  pur- 
chaser, Mr.  Littl(*fleld,  that  the  transaction  must  have  been 
closed  on  tlie  7th,  and  the  sale  of  the  office  furniture  to 
Ball  by  Dorwart  s(H^ms  to  have  been  upon  the  11th.  At 
least,  that  is  the  date*  under  which  Dorwart  receipted  for 
th(»  |45  payment.  There  is  nothing  to  indicate  that  th(»re 
is  any  further  outstanding  claim  against  the  partnership. 
It  is  expr(\ssly  declannl  by  both  Ball  and  Dorwart  that  tlie 
only  item  of  busin(*xs  done,  out  of  which  any  profit  could 
come,  was  this  sale  to  Littlefield  of  the  Stowell  land.  In 
this  state  of  affairs  it  seems  clear  that,  if  it  was  true,  as 
Dorwart  testifiers,  that  there  was  a  settlement,  and  that 
Ball  agrcHHl  to  take  the  furniture  at  $45  and  to  settle  thr* 
(»x peruses,  there  could  be  nothing  left  to  settle  as  to  tills 
partnership  business  except  the  one  item  of  flOO  of  (earn- 
ings, as  to  which  Ball  refused  to  give  up  any  part,  on  the* 
ground,  as  he  himself  says,  that  it  was  "nmde  after  they 
had  dissolvc^l." 

To  sustain  the  instru(*tion  for  a  verdict  for  defendant, 
we  must  assume  all  the  facts  indicattMl  by  plaintiff's  evi- 
dence to  be  true,  and  still  find  that  there  is  no  cause  of 
acti<m.  Assuming  all  the  facts  as  true  to  which  Dorwart 
testifies,  a  sale  of  his  interest  in  the  property,  except  five 
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chairs  and  a  desk,  which  he  took  out,  an  a<?reemeut  hy  l^all 
to  pay  office  expenses  during  the  time  Dorwart  had  been 
in,  a  dissolution  of  the  i>arlnership,  and  the  fact  that  this 
?100  was  the  only  money  earned  during  the*  partnership 
and  that  it  had  been  paid  in  as  above  indicatcnl  by  Lit- 
tlefield's  testimony,  and  by  Ball's  admission  that  it  had 
been  made,  but  after  the  partnership  had  bcnni  dissolved, 
do  these  facts  entitle  Dorwart  to  sue  at  law  for  the  |50.  It 
should  be  added,  that  it  clearly  appears  that  the  partner- 
ship relation  existed  and  w^as  that  of  equal  partners.  Dor- 
wart's  own  testimony,  if  taken  as  true,  with  LittletiehVs 
and  Ball's,  would  warrant  a  finding  that  there  was  a  linal 
settlement  of  the  partnership  business  and  accounts,  ex- 
cept as  to  the  division  of  the  f  100  commission,  and  that 
Ball  received  the  flOO.  Can  the  question  as  to  whether  or 
not  this  money  was  really  earned  by  the  partn(»rship  be 
determined  in  an  action  at  law  between  the  partners?  Of 
course,  if  w^e  were  to  hold  to  the  old  doctrine,  which  rc»- 
qnired  an  express  promise  to  pay  a  balance  due  in  ord(»r  to 
make  it  recoverable  in  an  action  at  law  from  one  partner 
by  anoth(*r,  there  could  be  no  possibility  of  any  recovery  in 
this  action. 

There  certainly  does  not  appear  to  have  h(H*n  any 
promise  made  by  Ball  to  pay  this  nu)ney.  It  is  (Mjually 
clear  that  there  was  no  settlement  and  balance  struck 
which  would  liaise  an  implied  ])romise  to  pay  it.  The 
obligation  to  pay  it  was  explicitly  r(^pudiated  by  Ball. 

The  only  gi'ound  on  W' hich  a  recov(»ry  could  be  had  is  one 
which  is  not  expressly  pleaded  in  plaintiff's  petition,  but 
one  on  which  he  should  be  allowed  to  recover,  as  the  evi- 
dence is  not  objecteil  to  on  that  ground,  if  the  ground  its(»lf 
is  tenable.  If  a  suit  at  law  will  lie*  for  one  single  item  of 
partnei'ship  profits,  when  it  appears  that  everything  else 
relating  to  the  partnership  has  Ikh^u  settUnl,  th(»n.  this  case 
should  have  gone  to  the  jury,  A  finding  that  this  flOO 
commission  on  the  sale  of  the  Stowell  land  was  the  only 
item  of  partnership  business  uns(^ttkMl,  that  Ball  r<H'(Mved 
it,  and  that  it  was  partnership  earnings,  would  have  to  b(i 
15 
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sustained  on  this  evidence,  though  Ball  denies  some  of  the 
statements. 

Will  an  action  at  law  lie  for  a  single  item  uns(*^tled  in 
partnership  accounts,  when  everything  else  has  been  dis- 
posed of?  This  question  is  not  raised  in  the  briefs,  and 
was  not  on  the  argument  of  counsel.  It  is  clearly  against 
the  technical  reason  for  refusing  to  permit  partners  to  sue 
for  unsettled  and  undivided  profits.  Such  profits  belong 
to  the  firm  though  in  the  hands  of  a  member.  The  re- 
covery by  any  one  must  be  against  the  firm,  and  a  member 
can  not  be  permitted  to  sue  himself. 

There  are,  however,  many  cai^jes  intimating,  and  some 
holding,  that  when  the  dispute  is  narrowed  down  to  one 
item,  a  suit  at  law  may  d(4ermine  it.  Mr.  Bates  says  (2 
Partn(Tship,  sec.  865),  that  these  are  cases  of  single  ven- 
tures and  not  properly  partnerships,  and  so  not  subject  to 
the  rule  as  to  partncTship.  Mason  i\  Sicglitz,  22  Colo. 
320,  is  placed  on  that  ground,  and  also  that  the  suit  for 
a  single  item  is  a  clear  right.  In  15  Ency.  PI.  &  Pr.  1031, 
it  is  stated  that  an  action  at  law,  after  dissolution,  will 
lie  for  a  share  of  a  single  item  of  partnership  profits, 
*T)ecause  in  such  a  case  there  are  no  equities  to  be  ad- 
justed, and  no  accounting  is  necessary  as  would  be  the 
case  had  there  been  no  settlement."  It  cites  Fcurt  v. 
Broun,  23  Mo.  App.  332,  and  the  numerous  Massachusetts 
cases  holding  that  such  an  action  will  lie,  when  judgment 
for  the  amount  claimed  will  be  an  entire  termination  of 
partnership  transactions.  Brinlry  v.  Kupfcr,  23  Mass. 
179;  Wilhy  v.  Phinmy,  15  Mass.  116;  Buckncr  v.  Rics,  34 
Mo.  357;  and  Whetstone  v.  HhaWy  70  Mo.  575,  might  have 
been  cited  also. 

In  Pettingill  v,  Jones,  28  Kan.  749,  it  waB  held  no  OTTor 
to  refuse  to  instruct  that  plaintiff  could  not  recover  at  law 
for  profits  of  an  allegcnl  partnership,  except  after  an  ac- 
counting and  settlement.  That  case,  however,  seems  to 
have  bcH^n  one  of  a  single  venture.  The  present  case, 
while  showing  only  one  item  of  (\arnings,  relates  to  an 
undoubted    partnership,    though    a    brief    one.     A    still 
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stronger  case  for  plaintiflF  is  Clarke  v.  Mills,  36  Kan.  393. 
See  also  2  Bates,  Partnership,  sec.  866  and  cases  cited. 

In  Lord  t?.  Peaks,  41  Neb.  891,  a  suit  brought  by  one 
partner  to  recover  from  the  other,  for  loss  to  the  firm  by 
reason  of  the  defendant's  engaging  in  other  employments, 
contrary  to  an  alleged  partnership  agreement,  and  for  ex- 
pense by  the  plaintiff  in  procuring  the  services  of  an  ex- 
pert accountant,  rendered  necessary  by  the  negligence  of 
defendant  in  keeping  the  firm's  books,  was  dismissed  on 
demurrer  because  no  settlement  of  the  partnership  ac- 
counts was  aHeged.  At  the  close  of  the  opinion,  the  court 
refers  to  the  claim  that  a  dispute  over  a  partnership  trans- 
action, involving  but  a  single  item,  may  be  settled  at  law 
after  everytiiing  else  pertaining  to  the  partnership  has 
lx»en  settled,  and  says  some  of  the  cases  so  hold,  but  that 
there  were  no  allegations  bringing  that  case  within  the 
mle. 

In  the  present  case,  it  is  suflSciently  alleged  that  the 
other  matters  involved  are  settled.  In  fact  a  settlement 
as  to  the  |100  and  the  finding  of  the  f  50  to  be  due  plaintiff 
are  alleged,  but,  in  our  view,  this  allegation  might  and 
should  be  treated  as  surplusage,  if  without  it  i)laintiff 
has  a  cause  of  action.  The  general  rule,  as  broadly  laid 
down  in  Lord  v.  Peaks,  supra,  and  in  Younglove  o.  Lieb- 
hardt,  13  Neb.  557,  of  course,  is  that  nothing  can  be  re- 
covered by  one  partner  from  another  as  to  which  the  part- 
nership relation  must  be  invoked  as  the  basis  of  the  action. 
It  must  be  due  on  a  settlement  agreiMnent  or  on  an  as- 
sumpsit. The' latter  is  given  by  the  Massachusetts  court 
in  Sikes  v.  Work,  6  Gray  (Maiis.),  423,  as  the  ground  of 
allowing  a  recovery  on  a  single  item  where  everything 
else  is  settled,  "Nor  is  it  necessary  that  this  (the  balance 
due)  should  be  a  fixed,  ascertained  balance,  as  a  result  of 
a  settlement  of  the  accounts  of  the  firm  b(»tweon  the  part- 
ners. It  is  enough  if  it  appear  that  the  firm  is  dissolved 
and  that  there  are  no  outstanding  debts  due  to  or  from  the 
copartnei-ship,  so  that  the  action  of  assumpsit  to  recover 
the  balance  due  one  of  the  firm  will  effect  a  final  settle- 
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ment  between  the  copartners."  Citing  Wilby  v.  PUinney, 
15  Mass.  116;  Williams  v.  Henshaw^  11  Pick.  (Mass.)  79, 
and  12  Pick.  (Mass.)  378;  and  Capcn  v.  Barrows,  1  Gray 
(Mass.)  37.  Fargo  v.  Saunders ,  4  Allen  (Mass.),  378, 
and  GomcrsaU  v.  Gomersall,  14  Allen  (Mass.),  60,  are 
cited  to  the  same  effect  in  the  note  to  Williams  v.  Hen- 
shaw,  12  Pick.  (Mass.)  378,  23  Am.  Dec.  614. 

As  is  said  by  Commissioner  Irvine  in  Glade  v.  White, 
42  Neb.  336,  in  a  suit  for  partnership  moneys  discovered 
after  a  settlement  to  have  been  collected  and  unaccounted 
for  by  the  partner  who  was  transferring  the  accounts  to 
his  associate,  the  partnersliip  transactions  are  alleged 
merely  as  inducement;  the  action  is  for  money  received 
which,  ex  wquo  ct  bono,  belonged  to  plaintiff.  The  cases 
applying  the  general  rule  are  to  be  found  collected  in  38 
Cent.  Dig.,  col.  1789,  and  following.  So  far  as  we  have 
been  able  to  examine  them,  none  of  them  deny,  though 
some  of  them  criticise,  the  holding  that  a  partner's  share 
of  a  single  item  of  partnership  profits,  where  everything 
else  is  settled  up,  can  be  recovered  in  an  action  at  law. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings according  to  law. 

Ames  and  Oldham,  CC,  concur. 

By  the  Court:  For  the  reascms  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings  according  to 
law. 

Reversed. 


John  B.  Osborne  v.  Missouri  Pacific  Railway  Company. 

Filed  Pkbruaby  17,  1904.    No.  13,236. 

1.  Action:  Fraud.  The  general  rule  is  that,  where  ordinary  prudence 
would  have  prevented  the  deception,  an  action  for  the  fraud  per- 
petrated by  Buch  deception  will  not  lie. 
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2.  Personal  Injuries:  Reijsase:  Estoppel.  A  party  who,  having  the 
capacity  and  opportunity  to  read  a  release  of  claims  for  damages 
for  personal  injuries  signed  by  himself,  and  not  being  prevented 
by  fraud  practiced  on  him  from  so  reading  it,  failed  to  do  so, 
and  relied  upon  what  the  other  party  said  about  it,  is  estopped 
by  his  own  negligence  from  claiming  that  the  release  is  not  legal 
and  binding  upon  him  according  to  its  terms. 

Error  to  the  district  court  for  Douglas  county:  Lee 
8.  EsTELLE,  Judge.    Affirmed. 

Connell  &  Ives  and  John  Q.  Burgncr,  for  plaintiflF  in 
error. 

B.  P.  Waggener,  James  W.  Orr  and  John  F.  Stout. 
contra. 

Oldham,  C. 

In  this  action  the  i)laintiff  in  the  court  below,  who  is 
also  plaintiff  in  error  in  this  court,  filed  a  petition  in  the 
district  court  for  Douglas  county,  Nebraska,  alleging  that, 
while  in  the  employ  of  tlie  d(^fendant  railway  company  as 
u  switchman  in  its  yards  at  Omaha,  he  received  serious 
jH^rsonal  injuri<*s  caused  by  the  negligence  and  cart^h^ss- 
ness  of  defendant.  It  is  not  necessary  to  review  the  peti- 
tion further  than  to  say  that,  on  its  face,  it  stated  a  good 
cause  of  action.  Defendant  answered  this  pi^tition,  deny- 
ing all  the  allegations  of  negligence,  and  pleaded,  by 
way  of  accord  and  satisfaction,  the  payment  of  $200  to  the 
plaintiff  in  settlement  and  full  satisfaction  of  all  injuries 
r(H:eived  on  account  of  the  accident,  and  the  execution  of 
a  release  in  writing  signed  by  the  plaintiff  and  delivered 
to  defendant  at  the  time  of  the  settlement.  It  is  not  neces- 
sary to  set  out  at  length  the  release,  but  sufficient  to  say 
that,  on  its  face,  it  shows  a  perfect  accord  and  satisfaction 
of  the  injuries  sued  for.  Plaintiff,  by  way  of  reply  to  th(^ 
plea  of  accord  and  satisfaction  contained  in  defendant's 
answer,  alleged,  in  substance,  that  he  signed  the  release 
alleged  in  defendant's  answer,  and  that  he  had  received 
1200  at  the  time  stated,  but,  that  his  signature  to  the  re- 
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lease  was  procured  by  fraud  and  misrepresentation;  that 
after  he  had  recovered  from  the  injury  he  appli(?d  to  de- 
fendant's sup(^rintendent  at  Omaha  for  further  employ- 
ment; that  the  superintendent  informed  him  that  he  had  a 
position  for  him,  but  that  it  was  necessary  for  all  em- 
ployees who  had  been  injured,  to  go  to  the  general  office 
at  St.  Louis  and  see  one  Jones,  from  whom  the  superin- 
tendent at  Omaha  would  be  authorized  to  give  him  further 
and  continuous  employment.     That  pursuant  to  these  di- 
rections, the  plaintiff  went  to  St.  Louis  and  called  upon 
the  said  Jones,  who  was  the  general  claim  agent  of  de- 
fendant; that  Jones  thereupon  represented  to  him  that  he 
could  use  his  services,  and  that  there  was  a  vacant  place 
ready  for  him  at  Omaha,  of  which  fact  he  had  just  been 
informed    by    a    telegram    from    the    superintendent    at 
Omaha,  and  said  he  would  allow  plaintiff  f2  a  day  for  100 
days'  services,  the  amount  of  time  he  had  lost  on  account 
of  his  injuries,  but  not  as  damages,  because  defendant  was 
not  liable  to  plaintiff  at  all  for  the  injuries.    That  Jones, 
thereupon,  prepared  the  papers  which  he  said  were  to  that 
effect,  and  stated  that  the  signing  of  the  papers  would 
provide  plaintiff  with  all  the  employment  desired.     And, 
quoting  now  literally  from  the  reply:   "Thereupon,  plain- 
tiff believing  said  representations  made  as  hereinbefore 
set  forth  to  be  true,  and  relying  upon  the  same,  signed  his 
name  to  such  papers  as  the  said  Jones  directed,  but  with- 
out reading  over  the  same  or  hearing  them  read,  or  know- 
ing the  contents  thereof  otherwise  than  stated   by  said 
Jones,  as  aforesaid ;  and  plaintiff  avers,  that  he  was  caused 
to  believe  and  rely  upon  said  representations,  and  to  sign 
said  papers  in  manner  aforesaid,  partly,   by   undue  in- 
fluence exerciseii  upon  him  by  said  Jones,  he,  the  said 
Jones,  having  acquired  plaintiff's  implicit  confidence,  pur- 
posely and  with  the  intent,  as  plaintiff  believes,  of  gaining 
improper  advantage  thereby .''    Plaintiff  then  alleges,  that 
after  his  return  from  St.  Louis  in  March,  1895,  he  applied 
to  defendant  for  employment,  and  was  put  off  from  time 
to  time  until  July,  1895,  when  he  was  given  employment 
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cither  all  or  part  of  the  time  until  February,  1896,  when, 
without  notice  or  just  cause,  he  was  discharged  from  de- 
fendant's employ.  The  reply  further  sets  out,  that  the 
considc^ration  on  his  part  for  signing  the  agi-eement  was 
the  promise  of  defendant  to  furnish  him  permanent  em- 
ployment in  its  service.  It  further  sets  out,  that  if  the 
court  and  jury  deem  it  proper  they  may  take  into  consider- 
ation the  f200,  received  in  part  payment  of  defendant's 
liability.  After  the  filing  of  this  reply,  defendant  moved 
for  judgment  on  the  pleadings.  Pending  the  hearing  of 
this  motion  and  before  judgment  sustaining  the  motion 
was  entered,  plaintiff  asked  leave  to  file  instanter  an 
amended  reply  which,  however,  did  not  materially  change 
the  allegations  as  to  procuring  his  signature  to  the  written 
release.  The  court  denied  the  request  to  file  an  amended 
reply,  directed  a  judgment  for  defendant  on  the  pleadings, 
and  plaintiff  brings  error  to  this  court. 

The  sustaining  of  the  motion  for  judgment  on  the  plead- 
ings concedes  the  truth  of  every  fact  well  pleaded  in  plain- 
tiff's reply.  The  question  then  arises,  do  the  facts  pleaded 
sufficiently  excuse  plaintiff's  neglect  to  read,  or  have  read 
to  him,  the  release  which  he  signed  before  accepting  the 
1200? 

The  general  rule  is  that,  where  ordinary  prudence  would 
have  prevented  the  deception,  an  action  for  the  fraud  per- 
petrated by  such  deception  will  not  lie.  Now,  construing 
liberally  the  allegations  of  the  reply  which  charge  fraud 
in  procuring  the  signature  to  the  release,  they  are  that 
plaintiff  desired  permanent  employment  with  defendant; 
that  he  was  led  to  believe  from  a  conversation  with  de- 
fendant's claim  agent  that,  on  signing  the  release  tendered 
him,  he  would  get  $200  for  his  lost  time,  and  permanent 
employment  in  defendant's  service.  The  reply  does  not 
allege  that  plaintiff  could  not  read  and  write,  and  in  fact 
the  record  clearly  shows  that  he  could,  for  his  name  is 
signed  twice  in  his  own  handwriting  to  the  release.  It  is 
not  alleged  that,  by  reason  of  failing  eyesight,  or  by  reason 
of  any  disability,  he  asked  the  defendant's  agent  to  read 
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the  paper  to  hlni ;  nor  is  it  claimed  that  he  was  too  ignor- 
ant of  the  language  to  understand  the  purport  of  the 
release,  had  it  been  read  to  him.  We  can  not  find  any  case 
that  goes  so  far  as  to  relieve  one  from  the  effects  of  a 
written  contract,  which  is  signed  by  a  person  of  ordinary 
intelligence  who  can  road  and  write,  and  who,  presumably, 
would  know  the  contents  of  the  instrument  if  read  to  hiuu 
where  no  art  or  deception  was  practiced  upon  him  to  pre- 
vent his  reading  of  the  contract,  or  having  it  read  to  him. 
before  the  signature  was  obtained. 

The  rule  permitting  release  from  signatures  obtained  by 
fraud  has  been  as  liberally  construed  in  this  jurisdiction 
as  it  has  by  any  other  courts  of  last  resort  in  these  United 
States,  and  we  will  notice  briefly  some  of  our  own  decisions 
on  this  question : 

In  Cole  Brothers  d  Hart  v.  Williams,  12  Neb.  440,  the 
defendant  had  signed  a  contract  for  certain  lightning  rods, 
which  were  alleged  to  have  been  represented  as  of  a  stip- 
ulated price.  Defendant  could  read  and  write,  but  had  not 
his  glasses  with  him,  and  reijuested  plaintiff's  agent  to 
read  the  terms  of  the  contract.  This  the  agent  did,  and 
misstated  the  price  to  be  charged  for  the  lightning  rods. 
Other  witnesses  were  present  and  testified  to  the  transac- 
tion. Under  these  conditions,  defendant  was  released  from 
the  contract  because  of  the  fraud  perp(»trated  in  procuring 
his  signature. 

In  Ward  v.  Spelts  d  Klosferman,  39  Neb.  809,  the  de- 
fendant could  neither  read  nor  write,  and  alleged  that  his 
signature  to  a  memorandum  in  writing  was  procured  by 
fraudulent  representation  as  to  what  the  paper  contained. 
This  he  was  permitted  to  show. . 

In  Woodhridge  Brothers  v.  De  Witt,  51  Neb.  98,  the 
signature  of  the  agent  of  defendant  was  procured  to  a  bill 
of  conditional  sale,  w^hich  was  to  operate  as  a  chattel  mort- 
gage on  a  musical  instrument  purchased,  and  which  pro- 
vided for  the  payment  of  10  per  cent,  interest  per  annum 
on  deferred  payments ;  this  after  the  contract  for  the  pur- 
chase had  been  fully  made,  and  when  plaintiff^s  agent  was 
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leavinp:  the  3toro  after  having  inade  the  purchase.  .  In  this 
case  the  agent,  pn^iuuably,  couhl  read  and  write,  and 
signed  the  paper  with  the  last  name,  only,  either  of  liersc^lf 
or  her  principal,  who  was  her  son,  on  the  representation 
of  th(*  member  of  the  firm  that  it  was  nothing  but  a  formal 
matter  to  complete  the  sale.  H(»r(»,  the  defendant  wn*s  re- 
lievi^l  because  of  the  artifice  and  deceit  practiced  in  pro- 
curing the  signature,  which  claim  was  corroborated  by  the 
manner  in  which  the  name  was  signed. 

In  the  very  re(*ent  case  of  Xcu^  Omaha  Thompson-noufi- 
ioii  HIrctric  Lufht  Co.  r.  Komhold,  08  Neb.  54,  the  plaintiff 
was  permitted  to  be  relieved  from  his  signature  to  a  r<»- 
lease  similar  in  substance  to  that  pleadc^l  in  the  suit  at 
bar,  by  a  cle^r  preponderance  of  the  evidence  that  the  r(»- 
<:eipt  had  been  misread  to  him  when  his  signature  was  ob- 
tained. While  th(*  judgment  first  rendercHl  in  this  cas(* 
was  reversed  on  a  rehearing  on  January  6,  1904,  this  por- 
tion of  the  opinion  w^as  not  reversed,  and  is  still  of  judicial 
weight  in  the  determination  of  this  qm^tion.  But  in  this 
trase,  the  agent  of  defendant  purported  to  read  the  v/rittcMi 
instrument  to  the  plaintiff,  and  procurcnl  his  signatun*  by 
deception  in  misreading  the  contents  of  the  paper  signed. 

As  before  statcKl,  we  think  our  court  has  gone  to  th(» 
extreme  length  in  the  cases  commented  upon,  in  relieving 
from  contracts  and  settlements  signed  without  reading, 
or  having  the  same  read,  before  affixing  the  signature;  and, 
still,  all  these  cases  depend  on  facts,  both  alleged  and 
proved,  that  tend  to  show  imposition  and  deceit  resorted 
to  for  the  purpose  of  procuring  the  signature. 

Now,  in  the  case  at  bar,  we  do  not  think  the  facts  alleged 
in  the  reply,  or  amendcMl  reply  tendered,  stated  facts  which 
showed  such  artifice  and  fraud  to  have  bc»en  practiced  upon 
the  plaintiff  as  would  excuse  him  from  either  reading  the 
releiise  w  hich  he  signed,  or  asking  to  have  it  read  to  him, 
before  signing  it. 

It  appears  from  the  record  that  the  injury  to  plaintiff 
was  received  on  November  9,  1894;  that  the  settlement 
was  made  and  the  |200  paid  to  plaintiff  on  the  first  day  of 


180  NEMRARKA  REPORTS.  [Vol.  71 


Trumbull  v.  Trumbull. 


March,  1895.  It  also  appears  from  the  allegations  in  the 
reply  that  plaintiff  was  employed  by  defendant  part  of  the 
time  during  the  years  1895  and  1S96  following  the  settle- 
ment; and,  yc^t,  this  suit  was  not  instituted,  nor  was  any 
claim  made  against  the  company  by  defendant,  until  No- 
vember 5,  1898,  or  four  days  before  the  statute  of  limit«i- 
tions  would  have  barred  the  i^laim.  Such  apparent  lac^hes 
on  plaintiff's  part  in  asserting  his  claim  may,  with  much 
propriety,  have  influenced  the  trial  judge  in  sustaining  tht' 
motion  for  judgment  on  the  pleadings. 

In  Wallace  t\  Chicago,  St  P.,  M.  d  0.  R.  Co.,  67  la.  547, 
it  is  held  that  a  party  who,  having  the  capacity  and  op- 
portunity to  read  a  release  of  claims  for  damages  for  per- 
sonal injuries  signed  by  himself,  and  not  being  prevented 
by  fraud  practiced  on  him  from  so  reading  it,  failed  to  do 
so,  and  relied  upon  what  the  other  party  said  about  it,  is 
estopped  by  his  own  negligence  from  claiming  that  the 
release  is  not  legal  and  binding  upon  him  according  to 
its  terms.  Of  like  effect  is  the  holding  in  Mateer  v.  Mis- 
fiouri  P.  R.  Co.,  105  Mo.  320;  Ijumley  v.  Wabash  R.  Co., 
71  Fed.  21. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Hastings  and  Ames,  CO.,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 

opinion,  it  is  ordereii  that  the  judgment  of  the  district 

court  be 

^  Affikmbd. 

^ 


Ol^' 


Robert  S.  Trumbull  v.  Viola  Trumbull. 

Pn:.iro  Februart  17,  1904,    No.  13,384, 

Guardian  and  Ward.  There  is  a  well  defined  distinction  between 
the  privileges  accorded  to  parents  and  guardians  in  their  com- 
munications with  children  and  wards,  with  reference  to  their 
domestic  relations,  and  that  which  exists  between  strangers. 
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2.  Advice  by  Ouardlan.  Where  advice  is  given  by  a  guardian,  which 
leads  to  a  separation  by  the  ward  from  husband  or  wife,  the 
presumption  is  that  the  advice  was  given  in  good  faith;  but, 
where  such  advice  is  given  by  a  stranger,  the  presumption  is 
otherwise. 

'3.  Alienation  of  Affections:  Action:  I>ErENSB.  In  a  suit  for  damages 
for  alienation  of  affections,  it  is  a  good  defense,  on  the  part  of  a 
guardian,  that  he  advised  the  ward  from  honest  motives  In  a 
sincere  belief  that  the  advice  given  was  for  the  moral  and  social 
good  of  the  ward. 

4.  Instmctions.     Instructions  examined,  and  held  prejudiciaL 

6.  Error.  Paragraphs  of  a  petition,  which  have  been  struck  out  on 
motion,  should  not  be  submitted  to  the  inspection  of  a  jury. 

Ebror  to  the  district  court  for  Kearney  county :  Ed  L. 
Adams,  Judge.    Reversed. 

Thomds  Darnell,  L.  0.  Paulson  and  Oeorge  E.  Hager^ 
for  plaintiff  in  error. 

J.  C.  Stevens  and  M.  D.  King,  contra. 

Oldham,  C. 

This  is  an  action  for  damages  brought  by  the  plaintiff 
in  the  court  below  against  the  deftmdant,  her  brother-in- 
law,  for  alienating  the  affections  of  her  husband.  The  ma- 
terial facts  underlying  the  controversy  appeal  to  be  that 
plaintiff's  husband,  Oscar  Trumbull,  was  a  minor  between 
19  and  20  years  of  age  at  the  time  of  his  marriage.  That, 
liefore  the  marriage,  plaintiff  and  her  husband  each  resided 
in  the  village  of  Minden,  Nebraska.  Plaintiff  was  of  the 
age  of  26  years,  and  had  been  engag(*d  in  the  millinery 
business  for  several  years  in  the  village  of  Minden.  Her 
husband  was  working  for  the  defendant,  Robert  S.  Trum- 
bull, his  brother  and  guardian,  in  Minden,  when  he  became 
acquainted  with  plaintiff.  In  October,  1901,  plaintiff  re- 
moved to  the  city  of  Hastings,  Nebraska,  and  was  em- 
ployed as  a  saleslady  in  a  dry-goods  store  at  that  place. 
Shortly  after  her  removal  to  Hastings,  Oscar  Trumbull 
went  there,  and  married  plaintiff  at  that  place  on  the  14th 
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day  of  October,  1901.  The  marriage  license  was  procured 
without  the  consent  of  the  guardian  of  Oscar  Trumbull,  on 
liis  statement  in  his  application  for  a  license  that  he  was 
23  years  of  age.  After  the  marriage,  plaintiff  and  her 
husband  began  housekeeping,  and  lived  together  as  hus- 
band and  wife,  at  Haistings,  until  the  month  of  April, 
1902,  when  the  husband  abandoned  plaintiff,  volunteered 
in  the  army  of  the  United  States,  and  has  since  refused 
to  live  with  plaintiff.  In  the  months  of  December,  1901, 
and  January,  1902,  the  defendant,  Robert  S.  Trumbull, 
wrote  letters  to  his  brother,  at  Hastings,  urging  him  to 
abandon  plaintiff  and,  according  to  plaintiff's  testimony, 
persisted  in  writing  similar  letters,  until  he  finally  per- 
suaded his  brother  to  abandon  plaintiff.  Defendant,  by 
way  of  answer  to  plaintiff's  petition,  alleges  that  he  was 
the  guardian  and  brother  of  plaintiff's  husband,  and 
admits  that  he  wrote  letters  to  his  brother  in  the  months 
of  December,  1901,  and  January,  1902,  urging  him  to 
abandon  plaintiff,  but  alleges,  in  defense  of  his  conduct, 
that  at  the  time  he  wrote  these  letters  he  had  no  knowl- 
edge of  the  marriage  of  his  brother  to  plaintiff,  but  be- 
lieved he  was  living  with  her  in  a  state  of  fornication; 
that  he  had  reason  to  believe,  and  did  believe,  that  plaintiff 
was  an  unchaste  woman,  and  that  she  had  been  criminally 
intimate  with  his  brother  during  her  residence  in  Minden, 
and  that  he  acted  in  good  faith  in  advising  his  brother  to 
abandon  plaintiff.  That,  w^hen  he  finally  learned  of  the 
marriage  of  his  brother  to  the  plaintiff',  he  did  not  seek 
to  persuade  or  induce  his  brother  to  abandon  his  wife.  De- 
fendant introduced  testimony  tending  to  support  the 
theory  of  his  answer,  while  the  testimony  of  the  plaintiff 
tended  to  show  that  defendant  knew  of  the  marriage  before 
any  of  the  communications  were  written  to  his  brother. 
At  the  trial  in  the  court  below,  the  jury  returned  a  verdict 
for  plaintiff  for  f  1,000  damages.  There  was  a  judgment 
on  the  verdict,  and  defendant  brings  error  to  this  court. 

Numerous  allegations  of  error  are  charged  in  the  pro- 
ceedings of  the  lower  court,  in  the  briefs  of  plaintiff  in 
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error,  only  one  of  whidi  it  will  be  necessary  for  us  to  ex- 
amine, in  view  of  the  conclusion  we  shall  presently  reach. 
The  instructions  given  by  the  court  appear  to  have  all  pro- 
ceeded upon  the  theory  that  defendant,  as  guardian  and 
brother  of  plaintiff's  husband,  had  no  right  to  advise  and 
counsel  with  his  brother  and  ward  concerning  his  mar- 
riage, if  he  knew  he  was  married,  or  even  if  he  did  not 
know  such  fact.  Evidently  regarding  this  as  the  law  gov- 
erning the  case,  the  letu'ned  trial  judge,  in  paragraph  9  of 
the  instructions  given  on  his  own  motion,  told  the 
jury: 

"If  you  find  the  plaint! If  was  married  to  the  defendant's 
brother,  as  alleged,  and  you  further  find  that  the  defendant 
had  no  knowledge*  of  th(»  fa(*t  that  they  were  married,  then, 
if  the  plaintiff  had  bec^n  unchaste,  and  the  defendant,  be- 
lieving the  same,  did  that  or  anything  which  caused  his 
brother  to  abandon  the  plaintiff  and  alienate  his  affections 
from  her,  such  fact — that  she  had  been  unchaste,  and  not  a 
fit  woman  to  become  a  member  of  defendant's  family — 
would  not  be  a  defense  to  plaintiff's  cause  of  action ;  but 
the  fact  that  she  was  of  such  character,  and  the  defendant 
did  not  know  that  they  were  married,  should  be  taken  into 
consideration  by  you  in  determining  the  amount  of  dam- 
ages, if  any,  plaintiff  has  sustaincHl." 

In  view  of  this  instruction,  and  paragraphs  6  and  8  of 
the  instructions  immediately  preceding  it,  the  court  prac- 
tically directed  the  jury  to  find  a  verdict  for  plaintiff,  and 
to  only  consider  the  evidence  relied  upon  by  defendant  in 
mitigation  of  damages. 

The  court  evidently  regarded  the  defendant  as  a  movt^ 
stranger  interfering  with  the  marital  relations  (\xistiug 
Between  plaintiff  and  her  husband,  and  applied  to  him 
the  most  rigid  rules  ever  enforced  against  intermeddlers 
in  household  affairs.  In  this  we  think  the  court  errcnl. 
The  relationship  existing  between  parent  and  child,  and 
guardian  and  ward,  is  of  such  a  character  as  to  warrant 
the  parent  or  guardian  to  consult  and  advise  thit  child  or 
ward,  in  good  faith  and  with  i>roper  motives^  even  in  re- 
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spect  to  their  marital  relatious,  and  no  cause  of  action  will 
lie  against  the  parent  or  guardian  for  such  advice,  unless 
recklessly  and  maliciously  given. 

There  is  a  well  defintxl  distinction,  recognized  by  the 
authorities,  between  the  privileges  of  parents  and  guard- 
ians in  their  communications  with  children  and  wards, 
with  reference  to  their  domc^stic  reflations,  and  that  which 
exists  between  strangers,  particularly  those  of  the  op- 
posite sex,  in  advising  in  these  matters.  Where  adyice  is 
given  by  a  parent  or  guardian,  which  leads  to  a  separa- 
tion by  the  child  or  ward  from  husband  or  wife,  the  pre- 
sumption is  that  the  advice  was  given  in  good  faith ;  but, 
where  such  advice  is  given  by  a  stranger,  the  presumption 
is  otherwise;  and,  when  an  action  for  alienation  of  affec- 
tions is  brought  against  a  parent  or  guardian,  the  gist  of 
the  action  is  the  good  faith  in  which  the  advice  is  given. 
Consequently,  it  is  a  good  defense  on  the  part  of  the 
parent  or  guardian  to  an  action  of  this  nature  that  they 
advise  the  chilil  or  ward  from  honest  motives,  in  a  sincere 
belief  that  the  advice  given  was  for  the  moral  and  social 
good  of  the  child  or  ward.  Real  v.  Reed,  6  Ind.  App.  316 ; 
Hutcheson  v.  Peck,  5  Johns.  (N.  Y.)  *196j  Bennett  v. 
Smith,  21  Barb.  (N.  Y.)  439;  Glass  v.  Bennett,  89  Tenn. 
478. 

As  this  case  must  be  reversed  for  errors  in  instructions 
given,  we  think  it  might  be  well  to  suggest  that  an 
amended  petition  be  filed  by  plaintiff  on  a  new  trial,  in 
which  the  allegations  of  the  original  petition  that  were 
struck  out  on  motion  of  the  defendant  at  the  former  trial 
are  eliminated.  This  suggestion  is  made  in  view  of  the 
fact  that  complaint  is  made  by  defendant  that  the  petition, 
with  all  the  original  allegations,  was  sent  to  the  jury,  while 
deliberating,  with  the  paragraphs  that  were  excluded 
simply  marked  "out"  on  the  margin.  Paragraphs  of  peti- 
tions which  have  bc^en  stricken  out  on  motion  should  not, 
under  any  circumstances,  be  submitted  to  the  inspection 
of  the  jury. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
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trict  court  be  reversed  and  the  cause  remanded  for  further 
proceedings. 

Ames  and  Hastings,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  granted. 

Reversed. 


Hebman  Boden  et  al.,  appellants,  v.  Bena  Mieb  et  al., 

appellees. 

Filed  Fkbbuabt  17,  1904.    No.  18,288. 

1.  Nonresidents:   Sebvioe  of  Pboctesb.    Section  22,  chapter  20,  Ck>m- 

piled  Statutes,  proTides:  "All  writs,  notices,  orders,  citations  and 
other  process,  *  •  *  may  he  served  in  like  manner  as  a 
summons  in  a  cIyII  action  in  the  district  court,"  and  that  "in 
cases  where  writs*  notices,  citations  or  other  process  can  not  he 
served  as  aforesaid  in  this  state,  the  probate  court  may,  in  cases 
where  it  may  be  necessary,  order  the  service  thereof  to  be  made 
by  publication  in  some  newspaper  in  this  state  in  such  manner 
as  the  court  may  direct"  Held,  That  this  section  does  not 
authorize  the  county  court  to  order  personal  service  on  a  nonresi- 
dent minor,  in  proceedings  had  to  vacate  a  judgment  or  order 
of  such  court  In  probate  proceedings,  no  affidavit  that  service 
can  not  be  made  in  this  state  being  on  file. 

2.  Constructive    Service:     Affidavit.    Personal    service,    outside    the 

state.  In  pursuance  of  section  81  of  the  code.  Is  a  nullity  in  the 
absence  of  an  affidavit  for  service  by  publication. 

3.  JTnrisdiction.     Where   Jurisdiction   has   not  been   obtained   by   due 

service  of  process,  a  court  acquires  no  jurisdiction  over  minor 
defendants  by  the  appointment  of  a  guardian  ad  litem,  and  the 
filing  of  an  answer  by  such  guardian. 

4.  Advancements:   Pboof.     Section  34,  chapter  28,  Compiled  Statutes, 

provides: '  **A11  gifts  and  grants  shall  be  deemed  to  have  been 
made  in  advancement,  if  they  are  expressed  in  the  gift  or  grant 
to  be  so  made,  or  if  charged  in  writing  by  the  intestate  as  an 
advancement,  or  acknowledged  in  writing  as  such  by  the  child 
or  other  descendant."  In  an  action  to  adjust  advancements,  held, 
that  oral  testimony  is  incompetent  to  prove  the  advancements. 
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5.  Estate:  DiBTsmuTioif.    In  the  dietributioti  or  partition  of  an  estate, 

a  debt  due  the  estate  from  a  distributee,  or  some  person  through 
whom  he  Inherits  by  right  of  representation,  which  is  barred  by 
the  statute  of  limitations,  can  not  be  deducted  from  the  share  of 
such  distributee. 

6.  Guardian  ad  Litem:    Duties.    The  appointment  of  a  guardian  ad 

litem  is  not  a  mere  matter  of  form,  nor  are  his  duties  merely 
perfunctory;  he  should  prepare  and  conduct  the  defense  of  his 
wards  with  the  same  care  and  skill  as  though  acting  under  a 
retainer. 

Appeal  from  the  district  court  for  Saline  county: 
George  W.  Stubbs,  Judge.    Affirmed. 

F.  I.  Fo88  and  R.  D.  Brown,  for  appellants. 

A.  8,  Sands  and  J.  H.  Orimm,  contra. 

Albert,  C. 

In  March,  1900,  Henry  A.  Boden  died  intestate  leaving 
three  children  who  are  the  appellants,  and  three  grand- 
children the  iswsue  of  Albert  H.  Boden,  a  son  who  had  died 
about  a  year  before,  who  are  the  appellees,  as  his  sole  and 
only  heirs  at  law.  The  grandchildren  are  under  the  age  of 
14  years. 

Herman  Boden,  a  son  of  the  intestate,  was  appointed  ad- 
ministrator of  the  estate,  which  appears  to  have  been  fully 
settled  and  closed  up  in  the  county  court  of  Saline  county 
sometime  previous  to  the  19th  day  of  April,  1901. 

On  the  date  last  mentioned,  the  administrator  filed  a 
petition  in  that  court  alleging  that,  on  the  1st  day  of  Jan- 
uary, 1889,  the  intestate  had  advanced  the  sum  of  f250 
to  his  son  Albert,  in  anticipation  of  his  share  in  the  estate 
of  the  int(\state,  and  as  evidence  thereof  the  latter  had 
executed  his  note  to  the  intestate  on  said  date  for  that 
amount,  payable  with  interest  one  year  after  date;  that  on 
the  7th  day  of  December,  1894,  the  intestate,  in  discharge  of 
a  certain  debt  of  his  son  Albert  to  a  third  party,  had  ex- 
ecuted his  two  notes  to  such  third  party,  each  for  the  sum 
of  f  1,570,  payable  respectively  January  1,  1897,  and  Janu- 
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ary  1,  1898,  after  date;  that  none  of  said  notes  were  paid 
during  the  lifetime  of  the  deceased,  but  that  tlie  adminis- 
trator, on  the  —  day  of  June,  1890,  had  paid  the  sum  of 
$3,006.48,  the  amount  then  due  on  the  last  two  notes,  in 
discharge  thereof;  that  by  reason  of  his  inexperience  and 
lack  of  counsel  he  had  made  such  payment,  altliough  said 
notes  had  never  heim  allowed  as  claims  against  the  estate 
of  the  intestate,  and  for  the  same  reason  neither  they,  nor 
the  note  for  f250  given  as  evidence  of  the  advancement 
hereinbefore  mentioned,  had  been  r(*ported  or  taken  into 
account  in  the  final  settlement  of  the  estate.  It  was  also 
all^;ed  that  the  widow  of  Albert  H.  Boden  and  his  said 
children  resided  in  the  state  of  ('olorado.  The  relief 
sought  wafi  that  the  (estate  be  "opened  up";  th.^it  he  be 
credited  with  the  amount  paid  by  him  in  discharge  of  the 
two  notes  executed  by  the  intestate  to  a  third  party,  as 
aforesaid;  and  that  the  amount  of  the  three  notes  be 
charged  against  the  share  of  the  estate  going  to  the  chil- 
dren of  Albert  H.  Boden,  as  an  advancement  made  to  him 
by  the  intestate. 

The  county  court  set  a  time  for  hearing  the  petition; 
and  issued  process  for  service  on  the  children  of  Alb(»rt  H. 
Boden,  and  at  the  same  time,  in  writing  on  the  writ  '*spe- 
cially  deputized"  Mr.  B.  V.  Kohout  to  serve  the  sanu*  on 
said  children  and  their  guardian  in  the  state  of  Colorado 
or  elsewhere  without  this  state.  Mr.  Kohout  made  service 
of  the  writ  in  Colorado  and  mad(i  return  under  oath. 

The  county  court  appointed  a  guardian  ad  litem  for  said 
children  who  answered  on  their  behalf.  Upon  what  ap- 
pears to  have  been  an  ew  parte  hearing,  the  court  granted 
the  prayer  of  the  petition,  allowing  the  administraror  the* 
cnnlit  prayed,  and  charging  the  share  of  the  children  of 
Albert  H.  Boden  with  |4,372.18,  the  amount  of  the  three 
notes,  aa  an  advancement  made  to  their  fath(T  in  his  life- 
time. 

Afterward  Herman  Boden,  the  administrator,  in  his 
own  behalf,  brought  an  action  in  the  district  court  against 
all  the  other  heirs  of  his  fathcT  for  the  partition  of  certain 
16 
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lands  which  were  a  part  of  the  estate.  In  his  petition  he 
asked  that  the  amount  chargtnl  by  the  county  court  against 
the  share  of  the  chiklren  of  Albert  H.  Bodon  be  made  a 
charge  against  their  interest  in  the  lands  sought  to  be  par- 
titioned. These  childn^n  \^'e^^  repr(\s(»nted  by  guardians 
ad  litem,  who  denied  the  jurisdiction  of  the  county  court 
to  adjust  the  alleged  advancenumts,  and  denied  that  th(^ 
amount  thus  chargeil,  or  any  portion  thereof,  was  charge- 
able as  an  advancement  against  the  share  of  the  estate 
going  to  such  children.  Th(^  district  court  decreed  a  parti- 
tion of  the  land,  but  refuscMl  to  charge  the  alleged  advance- 
ments against  the  share  of  the  children.  The  other  heirs 
appeal. 

But  two  questions  are  presented  by  the  appeal:  (1) 
Had  the  county  court  jurisdiction  in  the  proc<?edJngs  had, 
to  op(»u  the  estate  and  adjust  the  alleged  advanceuiputs? 
(2)  If  not,  then  should  the  district  court  have  adjusted 
and  allowed  the  advancements  in  the  partition  suit? 

The  record  of  the  proc<M*dinga  had  in  the  county  court 
previous  to  the  filing  of  the  petition  to  open  up  the  estate 
and  adjust  the  advancements  is  not  before  us.  But  the 
alh^gations  and  the  i)niyer  of  the  petition,  as  well  as  the 
prociHHlings  had  thi^reon,  presuppose  the  existence  of  a  de- 
cree of  distribution  and  a  final  settlement  of  the  estate; 
and  the  present  ca«e  was  tried  in  the  district  court,  and 
argued  in  this  court,  on  the  tluH)ry  that,  after  the  petition 
for  opc^ning  up  the  (*stat(^  and  for  the  adjustment  of  the 
advancements  had  be<*n  fil(*d,  service  of  process,  or  what 
would  be  equivalent  tlien^to,  was  necessary  to  vest  the 
county  court  with  jurisdiction  in  the  premises. 

The  appi^llants  first  contend  that  the  county  court  ac- 
<|uirefl  such  jurisdiction  by  the  service  made  on  the  ap- 
pellees by  Mr.  Kohoiit,  and  insist  that  this  contention  is 
supported  and  (established  by  section  22,  chapter  20,  Com- 
piled Statutes  (Annotatcid  Statutes,  4806),  which  is  as 
follows : 

"All  writs,  notices,  ord(»rs,  citations,  and  othw  process, 
except  in  procec^dings  for  cont(^inpt,  may  be  served  in  like 
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maimer  as  a  summons  in  a  civil  action  in  the  district  court, 
and  the  service  of  the  same  by  a  copy  thereof,  left  at  the 
usual  place  of  residence  of  the  party  to  be  served,  shall 
be  deemed  equivalent  to  personal  service  thereof  in  cases 
where  personal  service  is  required  by  law;  but  to  bring  a 
party  into  contempt  there  must  have  been  actual  personal 
service  of  the  process  upon  the  disobt^lience  of  which  the 
contempt  is  founded,  and  there  must  be  actual  personal 
service  of  all  process  in  the  proceedings  for  contempt.  In 
cases  where  writs,  notices,  citations,  or  other  process  can 
not  be  served  as  aforesaid  in  this  state,  the  probate  court 
may,  in  cases  where  it  may  be  necessary,  order  the  service 
thereof  to  be  made  by  publication  in  s(mie  newspaper  in 
this  state  in  such  manner  as  the  court  may  direct,  and 
thercmpon  the  same  proceedings  may  be  had  as  if  such 
writs  or  other  process  had  been  served  as  aforesaid  in  this 
state.  Nothing  contained  in  this  section  shall  limit  or 
take  away  the  power  of  the  probate  court  or  judge  thereof 
to  give  notice  or  cause  the  same  to  be  given  by  publication 
in  the  various  cases  provided  by  law.^' 

The  construction  which  the  appellants  would  place  on 
that  section  is  shown  by  the  following  taken  from  their 
brief  : 

"It  will  be  seen  from  the  foregoing  that  the  method  of 
the  service  of  writs,  notices,  etc.,  outside  of  the  state  is 
left  entirely  to  the  discretion  of  the  county  judge.  He 
may  have  the  notice  served  by  publication  when  in  his 
judgment  Ht  may  be  necessary/  but  he  is  not  recjuired  to 
employ  this  method." 

We  do  not  think  the  section  will  bear  that  construction. 
It  contemplates  two  classes  of  cases :  Those  where  service 
in  the  manner  prescribed  may  be  had  in  this  state,  and 
those  where  it  can  not.  It  not  only  provides  how  service 
"may"  be  made  in  the  latter  class  of  cases,  but  also  how 
it  "may"  be  made  in  the  former.  If,  as  the  appellants 
claim,  the  provisions  as  to  service  in  the  latter  should  be 
held  directory  or  permissive  because  of  tli(»  auxiliary 
"may/'  then  the  provisions  as  to  service  in  the  former 
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should  also  be  held  directory  or  permissive  for  the  same 
reason.  In  other  words,  that  the  entire  section  is  merely 
directory,  and  in  any  probate  matter  the  manner  of  service 
of  process,  original  or  otherwise,  "is  left  entirely  to  the 
discretion  of  the  county  judge."  That  it  was  not  the  in- 
tention of  the  legislature  to  leave  the  manner  of  service  of 
process  in  any  such  state  of  uncertainty  seems  too  clear  to 
admit  of  argument.  The  section  should  be  read  and  under- 
stood, we  think,  precisely  as  though  the  legislature  had 
used  the  term  shall  instead  of  may,  and  should  be  held 
to  be  no  less  mandatory.  The  section,  thus  construed, 
does  not  authorize  service  to  be  made  outside  the  state  in 
any  othcT  manner  than  by  publication  in  some  newspaper 
within  the  state.  It  is  unnecessary  to  determine  whether 
siTvice  might  have  been  made  in  this  case  in  pursuance  of 
section  81  of  the  code,  which  provides  for  personal  service 
without  the  state  in  cases  where  service  may  be  had  by 
publication,  because  it  is  admitted  that  no  affidavit  for 
service  by  publication  was  filed.  Valid  service  in  pursu- 
ance of  such  section  can  only  be  made  after  filing  such 
affidavit.  Atkins  v.  Atkins,  9  Neb.  191;  McOavoc  v.  Pol- 
lack,  13  Neb.  535;  Rowe  v.  Griffiihs,  57  Neb.  488; 
AWcrs  r.  Kozeluh,  68  Neb.  522.  Personal  service  outside 
the  state,  at  best,  is  only  a  form  of  constructive 
service.  Anhcuscr-Busch  Brewing  Ass^n  r.  Peterson^  41 
Neb.  897.  That  the  requirements  of  a  statute  authorizing 
constructive  service  must  be  complied  with  in  every  ma-. 
tia'ial  respect  is  elementary.  \N'orks,  Courts  and  their 
Jurisdiction,  p.  2G6,  sec.  38 ;  Alderson,  Judicial  Writs  and 
Process,  p.  313,  sec.  142.  That  the  service  made  by  Mr. 
Kohout  was  not  a  substantial  compliance  with  the  pro- 
visions of  the  statute  requiring  service  by  publication  in 
some  neA>'spaper  is  obvious,  and  was  therefore  ineffective. 
In  Hughes  v.  H ousel,  33  Neb.  703,  the  court  say:  "When 
the  rcM-ord  of  a  cause,  in  which  a  judgment  is  rendered 
against  a  minor,  discloses  that  the  mode  pointed  out  by 
the  statute*  for  obtaining  jurisdiction  had  not  been  fol- 
lowed, the  judgment  is  void  on  its  face."    In  this  case  the 
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mode  pointed  out  by  the  statute  was  wholly  disrej^arded, 
and  one  not  recognized  adopted.  It  is  not  therefore  a 
case  of  defective  service,  but  of  no  service,  and  the  pro- 
ceedings predicated  thereon  are  not  voidable,  but  abso- 
lutely void,  so  far  as  afifects  the  rights  of  the  chiklren  of 
Albert  H.  Boden. 

It  is  next  contended  that  the  county  court  acquired 
jurisdiction  by  the  appointment  of  a  guardian  ad  litem 
for  the  appellees,  and  the  filing  of  an  answer  by  him  in 
their  behalf.  There  are  authorities  which  support  this 
contention,  but  we  think  the  better  considered  cases  are 
against  it.  New  York  Life  Ins.  Co.  v.  Bangs,  103  U.  S. 
435 ;  Roy  v.  Roice,  90  Ind.  54 ;  Chambers  v.  Jones,  72  111. 
275;  Good  v.  Norley,  28  la.  188;  Frazier  d  TuUoss  v.  Pan- 
key,  1  Swan  (Tenn.),  75. 

The  appellants  next  insist  that,  even  were  the  county 
court  without  jurisdiction  to  adjust  the  alleged  advance- 
ments, it  was  within  the  jurisdiction  of  the  district  court 
to  adjust  them  in  the  partition  suit.  There  is  no  doubt 
that  the  district  court,  in  a  proper  case,  may  adjust  ad- 
vancements in  a  suit  for  the  partition  of  land.  Sehick  v. 
Whitcomb,  68  Neb.  784. 

But,  while  the  three  notes  are  frequently  referred  to  in 
the  argument  as  advancements,  there  is  no  competent  evi- 
dence in  the  record  that  they  or  any  of  them  were  in  fact 
such.  In  order  that  a  gift  or  grant  shall  be  deemed  an 
advancement,  it  must  be  expressed  in  the  gift  or  grant  to 
be  so  made,  charged  in  writing  by  the  intestate  as  an 
advancement,  or  acknowledged  in  writing  as  such  by  the 
child  or  other  descendant.  Section  34,  chapter  23,  Com- 
piled Statutes  (Annotated  Statutes,  4934).  That  section 
by  implication  excludes  parol  evidence  of  an  advancement. 
Pomeroy  v.  Pomeroy,  93  Wis.  262;  Bulkeley  v,  Noble,  2 
Pick.  (Mass.)  337;  Billiard  v.  Bullard,  5  Pick.  (Mass.) 
527;  Bartan  v.  Rice,  22  Pick.  (Mass.)  508.  The  evidence 
relied  upon  in  this  case  as  showing  that  the  notes,  or  any 
of  them,  were  intended  as  advancements  is  exclusively 
parol,  and,  as  we  have  seen,  wholly  incompetent  for  that 
purpose. 
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The  alleged  advanceraents  then  were,  at  best,  no  more 
than  nrere  debts  due  the  estate  from  the  estate  of  the  do- 
ceased  father  of  the  appellees.  There  is  no  doubt  that  in 
a  proper  case  debts  due  the  estate  from  the  distributee,  or 
the  party  from  whom  he  claims  by  right  of  representation, 
may  be  deducted  from  his  share  of  the  estate.  Bo  wen  t\ 
Evans,  70  la.  368;  Blackler  v.  Boott,  114  Mass.  24;  Earn- 
est v.  Earnest ,  5  Rawle  (Pa.),  213;  Girard  Life  Ins  Co.  v. 
Wilson,  57  Pa.  St.  182;  Snyder  v.  Warbasse,  11  N.  J.  Eq. 
463.  The  English  courts  hold  that  this  rule  applies  even 
to  debts  barred  by  the  statute  of  limitations,  and  that  view 
has  been  adopted  by  the  courts  of  some  of  our  own  states. 
But  we  think  the  better  doctrine  is  that  it  does  not  apply 
to  such  debts.   As  was  said  in  Holt  v.  Libhy,  80  Me.  329: 

"In  many  instances  such  claims  are  covered  by  the  dust 
of  time  and  forgotten,  though  found  by  executors  after  the 
death  of  testators.  In  many  other  instances  the  advances 
are  intended  as  benefactions  and  gifts,  conditioned  on 
some  unforeseen  circumstance  arising  to  make  it  expedient 
to  regard  them  as  debts."  See,  also,  Wadleigh  v.  Jordan. 
74  Me.  483;  Allen  v.  Edtcards,  136  Mass.  138;  Reed  v.  Mar- 
shall, 90  Pa.  St.  345;  Milne's  Appeal,  99  Pa.  St.  483. 

The  note  of  |250  was  due  January  1,  1890,  and  was 
barred  long  before  the  death  of  either  the  payee  or  payor. 
The  other  two  notes,  as  we  have  seen,  are  alleged  to  have 
been  given  on  the  7th  day  of  December,  1894,  by  the  in- 
testate in  discharge  of  a  certain  debt,  which  his  son  All>ert, 
father  of  the  appellees,  owed  to  a  third  party.  The  evi- 
dence as  to  that  transaction  is  exclusively  parol,  and  is  to 
the  effect  it  was  agreed  between  the  father  and  son  that, 
in  case  the  latter  failed  to  repay  the  amount  during  the 
lifetime  of  the  intestate,  it  should  be  deducted  from  his 
share  of  the  estate.  This  evidence  shows  that  immediately 
upon  the  giving  of  such  notes,  the  father  of  the  appellees 
became  indebted  to  the  intestate  in  the  amount  of  the  debt 
thus  discharged,  and  the  right  of  action  accrued  thereon 
that  instant.  The  stipulation  that  such  indebtedness 
should  be  deducted  from  the  debtor's  share  of  the  intes- 
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tate's  estate  would  not  prevent  the  running  of  the  statute, 
nor  change  the  debt  into  an  advancement.  It  is  clear, 
therefore,  that  the  entire  indebtedness  sought  to  be 
chargcHl  against  the  appellees  was  barred  by  the  statute 
of  limitations,  and  the  court  properly  refused  to  enforce 
it  against  their  share  of  the  estate. 

What  has  been  said  disposes  of  this  appeal ;  but  it  may 
not  be  out  of  place  to  call  attention  to  a  matter  not  neces- 
sary to  a  decision.  On  the  trial  the  gentleman  who  had 
been  appointed  guardian  ad  litem  in  the  county  court 
testified  that  the  hearing  on  the  petition  to  open  up  the 
estate  and  charge  the  advancements  was  set  for  one 
o'clock  of  a  certain  date;  that  he  appeared  in  the  county 
court  at  1 :  30  o^clock  of  such  date,  and  was  informed  by 
the  county  judge  that  the  hearing  on  the  petition  had 
been  closed;  he  then  called  the  attention  of  the  county 
judg<j  to  the  answer  which  he  had  previously  filed  on  be- 
half of  the  minors,  and  informed  him  that  he  did  not 
think  the  petitioners  were  entitled  to  the  relief  asked; 
whereupon  the  county  judge  remarked  that  he  examined 
into  the  matter,  and  was  satisfied  that  the  relief  prayed 
should  be  granted.  The  foregoing  shows  to  what  extent 
tlie  minors  were  represented  in  the  county  court.  It  also 
shows,  we  think,  not  only  unseemly  haste  on  the  i)art  of 
the  county  judge  in  the  disposition  of  an  important  mat- 
ter, but  that  both  he  and  the  learned  gentleman  who  acted 
as  guardian  ad  litem  fell  into  a  common  error,  namely, 
that  the  appointment  of  a  guardian  ad  litem  is  a  mere 
matter  of  form,  and  his  duties  purely  perfunctory.  Such 
is  by  no  means  the  case.  He  should  prepare  and  conduct 
the  defense  of  his  wards  with  as  much  care  as  though 
acting  under  a  retainer.  Any  lower  standard  finds  no 
justification  either  in  law  or  the  ethics  of  the  profession. 

It  is  recommended  that  the  decree  of  the  district  court 
be  aflfiirmed. 


Barnes  and  Glanville,  CO.,  concur. 
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By  the  (^oiirt :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  conrt  is 

Affirmed. 


Edwakd  Brown  et  al.  v.  N.  S.  Brown  et  al. 

Filed  Febbuabt  17,  1904.    No.  13,316. 

L  Wills:  Child  Omitted:  Ettdence:  Burden  or  Proof.  Section  149. 
chapter  23,  Compiled  Statutes,  provides:  "When  any  testator 
shall  omit  to  provide  in  his  will  for  any  of  his  children,  or  for 
the  issue  of  any  deceased  child,  and  it  shall  appear  that  such 
omission  was  not  intentional,  but  was  inade  by  mistake  or  ac- 
cident, such  child  or  the  issue  of  such  child  shall  have  the  same 
share  in  the  estate  of  the  testator  as  if  he  had  died  intestate, 
to  be  assigned  as  provided  in  the  preceding  section."  Held  (1) 
That  parol  evidence  Is  admissible  to  show  whether  such  omission 
was  intentional;  (2)  That  the  burden  of  proof  is  on  the  pre- 
termitted child  or  grandchild  to  show  that  the  omission  was 
unintentional. 

2.  Trial:  New  Parties.  '  Section  50a  of  the  code,  which  provides  for 

intervention  before  trial,  does  not  curtail  the  power  of  a  court 
to  bring  other  parties  before  It,  when  satisfied  that  their  pres- 
ence is  necessary  to  a  proper  determination  of  the  cause. 

3.  Harmless  Error:       An  erroneous  ruling  overruling  a  demurrer  is 

error  without  prejudice,  where  the  pleading  assailed  is  aftei> 
wards  amended,  and  the  cause  submitted  and  determined  on  the 
amended  pleading. 

4.  Trial:    Amendment.    When  necessary  to  a  proper  determination  of 

the  cause,  it  is  not  error  to  permit  an  amendment  to  a  pleading 
after  trial,  and  reopen  the  case  for  a  trial  of  the  issues  tendered 
by  such  amendment 

5.  Findings:  Evidence.       Evidence  examined,  and  held  insufficient  to 

sustain  the  findings  of  the  trial  court. 

Error   to   the   district   court    for    Hamilton   county: 
Samuel  H.  Sornborger,  Judge.    Reversed. 

Hainer  d  Smithy  for  plaintiffs  in  error. 

J.  H.  Edmondsofiy  M.  Fi  Stanley  and  0.  A.  Abbott^ 
contra. 
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Albert,  C. 

On  tho  18th  (lay  of  Febrnary,  1901,  an  instrument  pur- 
porting to  be  the  last  will  and  testament  of  Henry  S. 
Hrown,  decefisetl,  was  admitted  to  probate  in  the  county 
court  of  Hamilton  county.  The  testator  was  the  father 
of  13  children,  ten  of  whom  survived  him.  Three  of  his 
sons,  Cicorge  A.,  Hamilton  J.  and  Albert  H.,'died  before 
the  execution  of  the  will.  The  first  left  four  children, 
namely,  Carrie,  Nellie,  Ethel  and  George;  th(»  second  left 
three,  Jennie,  P]ttie  and  Charh^s;  the  third  loft  two, 
George  and  ilab(»l.  The  will,  after  making  provision  for 
the  payment  of  the  debts  of  the  testator  and  for  the  sup- 
port of  the  surviving  widow,  contains  the  following  pro- 
visions : 

"I  give  and  bequeath  one  hundred  dollars  (flOO)  each 
to  the  following,  my  grandchildren,  to  wit,  Carrie  Brown, 
Nellie  Brown,  Ethel  Brown  and  George  Brown,  and  be- 
ing children  of  my  deceased  son,  George  W.  Brown;  and 
to  Jennie  Brown  and  Ettie  Brown,  being  children  of  my 
deceased  son,  Hamilton  J.  Brown;  and  being  in  the  ag- 
gregate to  my  said  six  grandchildren  the  sum  of  six  hun- 
dred dollars  (|600).  ♦'  ♦  ♦  After  the  payment  of  all 
my  just  debts,  and  the  payment  of  said  legacic^^  to  my  said 
wife  and  grandchildren,  and  the  setting  off  to  my  said 
wife  of  said  real  estate  hereinbefore  specifically  men- 
tioned, I  give,  bequeath  and  devise  all  the  rest,  residue  and 
remainder  of  my  estate,  both  real  and  personal,  of  what- 
soever it  may  consist  and  wheresoever  situated,  to  such 
of  the  children  of  my  own  body  begotten  as  shall  survive 
me.  Such  surviving  children  to  share  the  said  residue  of 
my  estate  share  and  share  alike." 

After  the  final  report  of  the  administrator  with  the  will 
annexed  had  been  filcHl,  and  before  a  hearing  thereon, 
George  and  Mabel  Brown,  children  of  the  deceased  son, 
Albert  H.  Brown,  by  their  next  friend,  filed  a  petition  in 
the  county  court  alleging,  among  other  things^  that 
"neither  they  nor  their  dc^ceased  father  were  mentioned 
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by  name  in  said  will,"  but,  "fhat  they  were  includcHl  in 
the  general  designation  of  'children  of  my  own  body  be- 
gotten.' ''    The  prayer  is  its  follows : 

^'Wherefore  your  petitioners  pray  that  the  court  con- 
strue and  declare  tin*  true  iiu^aning  and  intent  of  said 
testator,  and  that  your  petitionees  may  be  adjudgtnl  and 
decrwd  to  Ix*  included  undtT  tlie  words  'children  of  my 
own  body  begotten'  and  entitled  to  an  undivided  one- 
(d(»v(»uth  (1-11 )  part  of  the  estat(*  of  said  Henry  S.  Brown, 
deceaseil,  as  residuary  devisees,  subject  to  the  other  pro- 
visions in  said  will  contained,  and,  in  the  .event  the  court 
should  d(4<»rniine  that  your  petition(Mvs  were  not  included, 
or  intended  to  be  includ(H],  under  the  words,  'children  of 
my  own  body  begotten,'  that  they  may  be  adjudged  and 
decrc^ed  to  be  entitled  to  an  undividcjd  one- thirteenth 
(1-13)  part  of  the  entire  estate  of  the  said  Henry  S. 
Brown,  deceased,  subj(H-t  only  to  tl^e  dower  and  home- 
stead rights  of  the  widow  of  the  testator,  Angelina 
Brown." 

The  court  found  against  the  petitioners,  and  disraisseil 
their  petition;  an  appeal  was  taken  to  the  district  court. 
In  the  meantime,  on  the  8th  day  of  January,  1902,  five 
children  of  the  testator  commenced  a  suit  in  the  district 
court  against  the  other  five  for  a  partition  of  the  real 
estate  of  which  the  ti^stator  died  seized,  which  proceeded 
to  a  final  decree  confirming  the  respective  shares  of  the 
parties  to  that  suit  to  such  real  estate.  There  were  other 
parties  to  the  suit,  but  it  is  unnecessary  to  mention  them. 
A  sale  had  been  ordered,  and  notice  thereof  published. 
On  March  22,  1902,  and  about  two  hours  before  the  time 
fixed  for  the  partition  sale,  George  and  Mabel  Brown, 
children  of  the  deceased  son,  Albert  H.  Brown,  and  peti- 
tioners in  the  proce^^ing  brought  in  the  county  court  for 
a  construction  of  the  \yill,  filed  a  petition  of  intervention 
in  the  partition  suit,  w^hich,  save  in  some  minor  details 
not  necessary  to  notice  at  this  time,  was  substantially 
the  same  as  that  filed  by  them  in  the  proceeding  for  a 
construction  of  the  will.     The  plaintilTs  and  defendants 
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in  the  partition  suit  joined  in  a  motion  to  strike  the  peti- 
tion of  intervention  from  the  files,  for  the  reason  that  the 
application  for  intervention  was  too  late,  which  motion 
was  overruled.  The  plaintiffs  and  defendants  then  joined 
in  a  demurrer  to  the  petition  of  intervention,  which  was 
also  overruled.  The  plaintiffs  and  defendants  then  filiMl 
an  answer  to  the  petition  of  intervention,  in  which>  after 
making  a  general  denial,  they  set  out  the  proceedings  had 
for  the  probate  of  the  will,  insisting  that,  as  no  proceed- 
ings had  been  had  or  instituted  to  reverse,  vacate  or 
modify  the  decree  admitting  the  will  to  probate,  the  ques- 
tions raised  by  the  petition  of  intervention  were  res  judi- 
cata. The  interveners  filed  a  reply  which  amounts  to  a 
general  denial.  In  the  meantime  the  referees  had  made 
a  sale  of  the  lands,  and  on  the  8th  day  of  May,  1902,  on 
the  motion  of  all  the  parties,  including  the  interveners, 
the  sale  was  confirmed,  and  the  referees  were  ordered  to 
distribute  the  proceeds,  except  the  sum  of  f 2,000,  which 
they  were  directed  to  hold  to  await  the  final  decision  of 
the  court  on  the  matters  in  litigation  between  the  inter- 
veners and  the  other  parties  to  the  suit.  Afterwards  four 
of  the  plaintiffs,  children  of  the  testator,  in  open  court 
withdrew  all  opposition  to  a  decree  in  favor  of  the  in- 
terveners, and  asked  the  court  to  direct  the  payment  to 
the  interveners,  out  of  the  amount  retained  in  the  hands 
of  the  referees,  of  such  portion  thereof  as  should  be  de- 
ducted proportionately  from  the  shares  of  the  plaintiffs 
joining  in  such  request,  and  the  court  entered  an  order 
in  accordance  with  their  request.  Afterwards  the  appeal 
from  the  county  court  in  the  proceeding  to  construe  the 
will  and  the  suit  between  the  interveners  and  the  other 
parties  to  the  partition  suit  having  been  consolidated,  the 
issues  in  both  were  tried  on  the  same  evidence.  The  court 
held  against  the  interveners  on  their  contention  as  to  the 
construction  of  the  will,  but  held  further  that  they  had 
been  unintentionally  omitted  from  the  will  by  accident  or 
mistake,  and  were  therefore  entitled  to  a  share  of  the 
estate  by  virtue  of  the  provisions  of  section  149,  chapter 
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23,  Compiled  Statutes  (Annotated  Statutes,  5014),  relat- 
ing to  the  omission  of  children  or  the  issue  of  any  de- 
ceased child  from  a  will.  Thereupon  the  interveners, 
over  the  objections  of  their  opponents,  were  given  leave 
to  amend  their  petition  of  intervention  in  such  a  way  as 
to  make  the  allegation,  "neither  they  nor  their  deceased 
father  were  mentioned  by  name  in  said  will,"  read,  "neither 
they  nor  their  deceased  father  were  mentioned  by  name 
in  said  will,  but  these  petitioners  were  omitted  therefrom 
by  mistake  or  accident,  unless  they  were  included  in  the 
general  designation  of  'children  of  my  own  body  begot- 
ten.' ''  It  is  unnec(*ssary  to  go  into  details  as  to  what  fol- 
lowed the  amendment.'^  Eventually  the  parties  were  per- 
mitted to  introduce  evidence  on  the  issues  tendered  by 
such  amendment,  and  the  court  found  in  favor  of  the  in- 
terveners, and  ent^ered  a  decree  directing  that  the  pro- 
portionate share  should  be  paid  from  the  proceeds  of  the 
sale  retained  by  the  referc^es.  The  defendants  bring  the 
record  here  for  review  on  error. 

An  examination  of  section  149,  supra,  will  dispose  of 
some  of  the  questions  raised  in  this  case ;  it  is  as  follows : 

"WTien  any  testator  shall  omit  to  provide  in  his  will  for 
any  of  his  children,  or  for  the  issue  of  any  deceased  child, 
and  it  shall  appear  that  such  omission  was  not  inten- 
tional, but  was  made  by  mistake  or  accident,  such  child 
or  the  issue  of  such  child  shall  have  the  same  share  in 
the  estate  of  the  testator  as  if  he  had  died  intestate,  to 
be  assigned  as  provided  in  the  preceding  section." 

One  question  arising  under  this  section  is,  whether 
parol  evidence  is  admissible  to  show  whether  the  omis- 
sion was  intentional?  The  decisions  of  other  courts,  based 
on  statutes  of  a  similar  character,  are  in  conflict.  Wilson 
V,  FoHkvt,  6  Met.  (Mass.)  400,  is  a  leading  case  in  the 
aflSrmative.  This  case  is  reported  and  annotated  in  39 
Am.  Dec.  736.  To  the  same  effect  are  the  following: 
Lorieux  v.  Keller,  5  la.  196;  Stebbina  v.  Stehbina,  94  Mich. 
304,  54  N.  W.  159;  Moon  v.  Eatate  of  Evans,  69  Wis.  667, 
35  N.  W.  20.    In  the  last  case,  the  doctrine  appears  to 
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have  been  applied  without  question.  Such  evidence  is 
held  inadmissible  in  the  following  cases:  Estate  of  Oar- 
raud,  35  C^al.  336;  In  re  Estate  of  HtrreHs,  83  (^al.  322,  17 
Am.  St.  Rep.  252;  Bradley  i\  Bradley,  24  Mo.  Sll;  Pounds 
V.  Dale,  48  Mo.  270;  Chace  v.  Chace,  6  R.  I.  407.  It  is 
not  easy  to  reconcile  the  doctrine  of  either  line  of  authori- 
ties with  the  rule  which  requires  the  courts  to  give  effect 
to  the  intentions  of  the  testator  because,  in  either  case,  a 
finding  that  the  omission  of  a  child  or  grandchild  froui  the 
will  was  unintentional,  is  e<iuivalent  to  a  finding  that  the 
will  does  not  reflect  the  intentions  of  the  testator.  When 
such  fact  is  once  established,  what  his  intentions  actually 
were  becomes  a  matter  of  conjecture,  because,  had  he  made 
provision  in  the  will  for  the  pn^teniiitted  child,  such  pro- 
vision of  necessity  would  have  resulted  in  a  modification 
of  the  provisions  made  for  the  objects  of  his  bounty  Just 
how  he  would  have  modified  the  other  bequests  or  devises 
to  mdke  provision  for  such  child  can  rarely,  if  ever,  be 
ascertained  with  certainty.  However  that  may  be,  we 
are  disposed  to  follow  the  cases  holding  that  parol  evi- 
dence is  admissible  to  show  whether  the  omission  was  in- 
tentional. In  addition  to  the  reasons  given  in  cases  sup- 
porting that  doctrine,  we  find  an  additional  reason  in  th(^ 
language  of  our  sei^tion  149,  and  the  section  immediately 
preceding  it.     Section  148  provides: 

"When  any  child  shall  be  born  after  the  making  of  his 
parent's  will,  and  no  provision  shall  be  made  therein  for 
him,  such  child  shall  have  the  same  share  in  the  estate  of 
the  testator  as  if  he  had  died  intestate,  *  ♦  *  unless  it  shall 
he  apparent  from  the  will  that  it  was  the  int(»ntion  of  the 
testator  that  no  provision  should  be  made  for  such  child.'' 

The-  foregoing  provision  shows  that  the  lawmak(»rs 
worded  the  section  under  consideration  advisedly,  and 
with  a  view  to  express  their  meaning  fully  and  clearly. 
If  they  saw  the  importance  of  limiting  the  evidence  of  the 
intentions  of  the  testator  in  regard  to  posthumous  chil- 
dren to  the  will  itself,  it  is  not  at  all  likely  that  in  the 
next  section  they  would  have  left  it  a  matter  of  specula- 
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tion,  whether  such  proof  should  be  limited  to  the  instru- 
ment itself,  or  might  be  supplied  by  parol.  We  are  satis- 
fied that  whether  the  omission  was  intentional  or  unin- 
tentional is  a  question  of  fact,  which  may  be  established 
by  parol  testimony. 

Another  question  which  has  arisen  under  statutes 
similar  to  ours  is,  whether  the  burden  of  proof  is  upon 
the  pretermitted  child  or  grandchild  to  show  that  he  was 
unintentionally  omittcxl  from  the  will,  or  wheth(»r  it  is 
upon  those  claiming  that  his  omission  was  intentional. 
The  Massachusetts  statute,  for  present  purposes,  may  be 
said  to  be  substantially  the  same  as  our  section  149,  save 
that,  instead  of  the  clause,  "and  it  shall  appear  that  such 
omission  was  not  intentional,  but  was  nmde  by  mistake 
or  accident,"  the  Massachusetts  statute  reads,  "unless  it 
shall  appear  that  such  omission  was  intentional  and  not 
occasioned  by  mistake  or  accident."  In  Ramsdill  v.  Went- 
icorth,  106  Mass.  320,  it  was  held  that  the  clear  inference 
from  the  use  of  the  words,  "unless  it  appears,"  etc.,  is  that 
the  burden  of  proof  is  on  those  claiming  that  the  omission 
of  the  child  from  the  will  was  intenticmal.  The  difference 
between  the  Massachusetts  statute  and  our  own  is  impor- 
tant on  the  question  of  the  bui-den  of  proof.  There,  the 
child  or  grandchild  omitted  from  the  will  receives  a  dis- 
tributive share,  unless  it  appear  that  the  omission  was 
intentional^  and  not  occasioned  hy  mistake  or  a^oident; 
here,  he  receives  such  share,  if  it  appear  that  his  omissiod 
from  the  will  was  not  intentional^  but  was  made  hy  mis- 
take or  accident.  It  seems  to  us  that,  under  our  statute, 
the  infei-ence  that  the  burden  of  proof  is  on  the  preter- 
mitted ("hild  is  as  clear  from  the  words,  "and  it  shall  ap- 
pear that  such  omission  was .  not  intentional,  but  was 
made  by  mistake  or  accident,"  as  that  drawn  by  the  court 
in  Ramsdill  v,  Wcntworthj  supra^  from  tlie  words,  "unless 
it  appears,"  etc.  Under  section  149,  a  child  omitte<l  from 
the  will  must  show  two  things:  First,  that  he  was  omitted 
therefrom;  second,  that  su(*h  omission  was  not  intentional. 
It  is  only  when  he  has  shown  both  of  those  facts  that  he 
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is  entitled  to  a  share  of  the  estate.  The  omission  to  pro- 
vide for  the  child  in  the  will,  though  unintentional,  fur- 
nishes no  ground  for  ol)j(*cting  to  the  probate  of  the  will, 
but  the  remedy  is  after  probate  and  by  construction. 
Doane  v.  Lake,  32  Me.  268;  Schneider  v.  Koester,  54  Mo. 
500;  Pearson  v.  Pearson,  46  Cal.  609.  Hence,  to  hold  that 
the  burden  of  proof  is  on  the  parties  claiming  the  omission 
was  intentional,  would  be  to  hold,  in  effect,  that,  after  th(^ 
will  has  been  admitted  to  probate  as  the  solemn  declaration 
of  the  testator's  intentions  as  to  the  disposition  of  his 
property  and  those  whom  he  had  selected  as  proper  ob- 
jects of  his  bounty,  it  fails,  prima  facie,  to  express  such 
intentions.  It  may  be  said  that  it  is  to  be  presumed  that 
a  testator  would  not  intentionally  fail  to  provide  for  a 
child  or  grandchild.  If  there  is  the  slightest  presumption 
of  that  kind,  it  is  far  weaker  than  the  presumption  that 
one,  competent  to  make  a  will  and  to  understand  its  con- 
tents, would  forget  or  overlook  one  of  his  children  or 
grandchildren.  To  fail  to  make  provision  for  a  child  or 
grandchild  in  a  will  is  a  common  occurrence;  to  forget  or 
overlook  them,  under  ordinary  circumstances,  is  rare.  In 
our  opinion,  the  burden  of  proof  was  upon  th(»  interveners 
to  show  that  their  omission  from  the  will  was  uninten- 
tional, and  the  result  of  accident  or  mistake.  In  reaching 
this  conclusion,  we  have  not  overlooked  Htehhins  v.  Steb- 
bins,  supra.  The  decision  in  that  case  is  based  on  a  stat- 
ute word(Hi  like  our  own.  The  majority  opinion  merely 
holds  that  the  evidence  was  sufiScient  to  warrant  the  sub- 
mission of  the  question  whether  the  omission  was  inten- 
tional to  the  jury,  and  does  not  discuss  the  question  of 
the  burden  of  proof.  In  an  able  dissenting  opinion,  by 
Montgomery,  J.,  concurred  in  by  McOrath,  (\  J.,  that 
quc»«tion  is  discussed  at  length,  and  the  conclusion  reached 
that  the  burden  was  on  the  party  claiming  that  the  omis- 
sion.was  unintentional.  On  the  facts  stated,  i\w,  majority 
opinion  is  not  necessarily  in  conflict  with  tht*  ccmclusion 
retu'hiH]  by  the  minority  on  that  qu(\s<i<m.  H(»rice,  the  dis- 
senting opinion  may  be  regarded  as  authority  for  the  con- 
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struction  we  have  placed  on  the  section  under  considera- 
tion, and,  so  far  as  our  research  has  extended,  is  the  only 
attempt  at  a  judicial  interpretation  of  the  language  of  that 
section. 

Some  of  the  questions  presented  by  the  record  require 
more  specific  attention,  and  we  shall  now  proceed  to 
consider  them.  It  is  contended  that  the  court  erred  in 
permitting  intervention  after  a  decree  for  a  partition  of  the 
lands  had  been  entered.  This  contention  is  based  on  sec- 
tion 50a  of  the  code,  wliich  provides  that  "any  person  who 
has  or  claims  an  interest  in  the  matter  in  litigation,  ♦  ♦  * 
may  become  a  party  to  an  action  between  any  other  per- 
sons, ♦  *  *  either  before  or  after  issue  has  been  joined  in 
the  action,  and  before  the  trial  commences."  But,  however 
that  section  may  affect  the  right  of  a  party  to  intervene, 
we  are  satisfied  that  it  was  not  intended,  and  should  not 
be  permitted,  to  require  a  court  to  pursue  an  erroneous 
theory  to  a  worthless  decree,  nor  to  curtail  in  any  degree 
its  power  to  do  complete  justice,  so  long  ss  it  retains  juris- 
diction of  the  cause  and  the  parties.  See  section  46  of  the 
code.  The  present  case  will  illustrate  our  meaning.  It  is 
a  suit  in  equity  in  which  the  children  of  the  testator  claim 
title  in  fee  to  the  lands  to  the  exclusion  of  all  other  per- 
sons. Proc(HHiing  on  the  theory  that  they  were  the  ex- 
clusive owners  in  f(H*,  thp  court  entered  a  decree  and  di- 
rectcHi  a  sale.  It  was  thc^n  brouglit  to  the  attention  of  the 
court  that  the  int<Tv<Miers  clainuHl  an  undivided  interest 
in  the  estate.  That  such  claim  was  brought  to  the  atten- 
tion of  the  court  by  th(»ir  petition  of  intervention  is  wholly 
immaterial,  so  long  as  the  court  was  satisfied  that  there 
might  be  some  basis  for  the  claim.  Will  it  be  claimed 
that  the  court  was  bound  to  disregard  such  claim,  because 
it  was  not  brought  to  its  attention  before  decree,  and  to 
proceed  to  a  sale  of  a  doubtful  title?  To  those  who  had 
actual  knowledge  of  the  interveners'  claims,  such  claims, 
undetermined,  would  be  more  than  likely  to  prevent  a 
sale;  a  sale  to  one  not  having  such  notice  would  amount 
to  a  judicial  fraud.  The  court  still  retained  jurisdiction  of 
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the  cause  and  4he  parties,  and  it  seems  to  us  it  was  not 
only  it«  right,  but  its  duty,  to  h(»ar  and  determin(^  the 
elainis  of  the  interv(MU»rs,  althouji^h  not  pn^sented  until 
after  decree.  It  is  true  the  sah>  was  made  under  the 
decri^e  as  it  stood  when  the  petition  in  intiTvention  was 
filed,  but  that  appears  to  have  been  with  the  couv^^ent  of 
the  interveners  who  joined  in  the  motion  to  confirm,  and 
who  asked  only  a  share  of  the  proceeds.  Althouji;h  our 
attention  has  been  called  to  no  case  directly  in  point,  W(^ 
are  all  of  the  opinion  that,  under  the*  peculiar  facts  dis- 
closed by  the  record,  it  was  not  (Tror  to  permit  the  inter- 
veners to  come  into  the  case  after  decree. 

It  is  argued,  at  some  length,  that  the  court  erred  in 
overruling  the  demurrer  to  the  petition  of  intervention. 
As  such  petition  stood  when  the  demurrer  was  overruled, 
it  was  based  on  the  theory  that  the  intervener,  who  it 
will  be  remembered  are  grandchildren  of  the  testator, 
were  included  within  the  term  "children"  in  the  residuary 
clause  of  the  will.  That  theory,  to  our  minds,  is  unten- 
able. It  is  a  familiar  rule  of  construction  that,  ordinarily, 
words  should  be  taken  in  the  sense  in  which  they  are  com- 
monly used.  It  is  a  matter  of  common  knowledge  that, 
in  ordinary  conversation  and  the  affairs  of  life,  the  word 
"chikV*  is  commonly  used  to  designate  a  son  or  daughter, 
a  male  or  female  descendant  of  the  first  degree.  Such  is 
Webster's  definition  of  the  term,  and  such  is  its  primary 
signification  according  to  all  standard  lexicons.  It  is 
safe  to  say  that,  standing  alone,  it  is  never  understood  to 
nic*an  grandchildren.  Bouvier  says:  "The  term  children 
does  not,  ordinarily  and  properly  speaking,  include*  grand- 
children or  issue  generally ;  yet  sometimes  that  meaning  is 
affixed  to  it  in  cases  of  necessity."  In  re  Estate  of  Chapo- 
ton,  104  Mich.  11,  61  N.  W.  892,  the  court,  referring  to  the 
language  of  Bouvier  said: 

"We  shall  find  this  statement  of  Bouvier  confirmed  in 

many  ca^es  involving  wills,  although  easels  are  not  nwo. 

where  the  term  ^children'  has  been  held  co(»xt(^nsiv<»  with 

'issue'  or  ^descendants.'  Such  holdings  arc^  not  put  upon  the 

17  '  ^ 
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ground  that  the  word  V*hi]dren'  has  a  technical  or  peculiar 
meaning  in  the  law,  but  because  such  meaning  is  necessarv' 
to  give  effect  to  the  instrument,  or  because  of  an  evident 
intent  upon  the  part  of  a  testator.  It  is  in  deferc^nce  to 
the  rule  that  the  intent  is  to  be  sought  after  and  giveu 
effect  in  the  construction  of  wills,  which  may  be  done  to 
the  extent  of  holding  illegitimate  children  to  be  included 
in  the  term,  ^children,'  though  the  law  ordinarily  excludes 
them.  Se(^  l>ouvier,  Dictionary,  title  Child,  subdivision  3; 
In  re  Curry's  Estate,  39  CaL  529;  4  Kent,  Commentaries, 
345.  In  Ret  CCS  v.  Brymcr,  4  Ves.  (Eng.)  G92,  cited  by 
counsel,  the  court  said  that  'children'  may  mean  'grand- 
children,' where  there  can  be  no  other  construction,  but 
not  otherwise.  Pride  v,  Fooks,  3  De  Gex  &  J.  (EIng.) 
*252." 

It  is  obvious,  from  the  portions  of  the  will  heretofore 
set  out,  that  no  strained  or  unusual  meaning  of  the  word 
'*childi*en"  is  required  to  give  effect  to  the  instrument,  or 
to  carry  'out  the  intention  of  the  testator.  It  is  clear, 
therefore,  that  the  interveners  were  not  includcnl  in  the 
residuary  clause  of  the  will,  and  that  their  original  peti- 
tion of  intcTvention,  based  on  the  theory  that  they  were 
thus  included,  failed  to  state  a  cause  of  action.  But  as 
the  court  found  against  that  theory,  and  it  was  afterwards 
abandoned  by  the  amendment  to  the  petition  of  interven- 
tion, the  overruling  of  the  demurrer  was  error  without 
prejudice. 

It  is  next  conteudcnl  tliat  the  court  erreil  in  permittini; 
the  amendment  to  the  p(*tition  to  the  effect  that  the  inter 
veners  had  b(M»n  omittc^d  from  the  will  by  accident  or  niis- 
tak(^  The  amenduu^ut  was  made  after  the  case  had  be<?n 
tri(*d,  and  after  the  def(»udants  had  ink^rposed  proijer  and 
timely  objections  to  the  petiticm  of  intervention,  and  to 
tlie  introduction  of  evi(l(»nce  which  would  tend  to  supiK>rt 
the  issue  tendered  by  the  auieudment.  It  is  clear,  thero- 
fore,  that  the  amen(ln\(»nt  was  not  warrant(^d  as  an  amend- 
ment to  conform  to  the  proof,  bwause  it  is  a  familiar  rule 
that  an  ameudm(»nt  of  that  character  is  permissible  only 
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where  the  evidence  tending  to  sustain  the  amendment  has 
been  received  without  objection.  But,  after  the  amend- 
ment was  made,  the  case  was  opened,  and  the  parties  were 
permitted  to  introduce  evidence,  and  were  given  a  hearing 
on  the  issue  tendered  by  the  amendment.  What  has  been 
heretofore  said  on  the  question  of  the  right  of  the  inter- 
veners to  come  into  the  case  after  decree  is  applicable 
here.  If  the  evidence  taken  before  the  amendment  was 
offered  was  of  such  a  character  as  to  satisfy  the  court  that 
it  would  be  unable  to  convey  a  clear  title  by  a  sale  of  the 
lands,  without  a  further  investigation  of  the  claims  of  the 
interveners,  it  was  eminently  proper  to  permit  the  amend- 
ment, and  give  all  of  the  parties  an  opportunity  for  fur- 
ther investigation  and  hearing.  Such  a  course,  it  seems  to 
us,  was  in  the  interest  of  all  parties  to  the  suit,  and  one 
of  which  none  should  be  heard  to  complain,  especially 
when  the  interest  of  minors  is  involved. 

Another  contention  of  the  defendants  is  that  the  finding 
of  the  district  court,  that  the  omission  of  the  interveners 
from  the  will  was  unintentional,  is  not  sustained  by  suffi- 
cient evidence.  The  testator  was  76  years  old.  The  evi- 
dence, on  the  one  hand,  tends  to  show  that  his  memory 
was  greatly  impaired ;  on  the  other,  that  it  was  unusually 
retentive  for  a  man  of  his  years.  .  There  is  little  evidence 
bearing  directly  on  what  his  intentions  were  with  respect 
to  the  interveners  at  the  time  the  will  was  made.  On  the 
part  of  the  interveners,  it  was  shown  that,  after  the  will 
w'dH  made,  the  testator  repeatedly  stated  that  he  had  made 
provision  therein  for  all  his  grandchildren;  that  he  had 
jriv<*n  them  f  100  each,  except  one  who  was  an  imbecile,  to 
whom  he  stated  he  gave  nothing  because  of  his  mental 
condition.  That  particular  grandchild  is  not  a  party  to 
this  suit,  and  is  not  of  the  same  parents  as  the  interveners. 
On  the  part  of  the  defendants,  it  was  shown  that,  at  the 
time  the  will  was  made,  the  attention  of  the  testator  was 
sp^H-ifically  called  to  the  omission  of  the  thnn*  grandchil- 
dren from  the  will,  but,  notwithstanding  tliat  faet,  he  ex- 
rx-uted  it  without  any  alteration,  and  showed  by  his  words 
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and  conduct  that  he  was  fully  aware  of  the  omission,  and 
that  it  was  intentional;  that,  after  the  will  M^as  made,  he 
talked  over  the  contents  with  a  witness  in  the  suit,  and, 
in  such  conversation,  the  omission  was  pointed  out  to  him, 
and  he  was  asked  why  he  had  not  provided  for  the  other 
grandchildren,  and  he  gave  his  reasons  for  the  omission. 
The  evidence  further  shows  that  there  was  some  trouble 
between  the  testator  and  the  interveners  or  some  member 
of  their  family,  the  exact  nature  of  which  is  not  clearly 
disclosed.  There  is  also  evidence  tending  to  show  that  the 
failure  of  the  testator  to  recognize  acquaintances  on  the 
street  was  due,  rather  to  his  defective  eyesight,  than  to 
any  impairment  of  memory. 

By  the  pleadings  on  file  in  this  suit,  both  the  interveners 
and  the  defendants  are  committed  to  the  theory  that  the 
will  was  duly  admitted  to  probate.  The  decree  of  the 
county  court  admitting  the  will  to  probate  is  conclusive 
on  all  parties  as  to  its  due  execution,  and  all  questions 
affecting  the  competency  of  the  testator  to  make  a  will. 
2  Black,  Judgments  (2d  ed.),  sec.  635.  Hence,  it  stands 
as  one  of  the  established  facts  in  this  case  that  the  testa- 
tor, at  the  time  the  will  was  made,  was  not  lacking  in  tes- 
tamentary capacity.  In  other  words,  it  is  conclusively 
established  by  the  probate  of  the  will  that,  at  the  time  it 
was  made,  the  testator  possessed  sufficient  mind  to  under- 
stand, without  prompting,  the  business  about  which  he 
was  engag(Hl,  the  kind  and  extent  of  the  property  to  be 
willed,  the  persons  who  were  the  natural  objects  of  his 
bounty,  and  the  manner  in  which  he  desired  the  disposi- 
tion to  take  eflFect,  because  that  is  all  included  in  the  find- 
ings on  which  the  decree  admitting  the  will  to  probate  is 
based.  Schouler,  Wills  (3d  (^.),  sec.  68.  In  vieAV  of  the 
fact  that  the  will  had  been  admitted  to  probate,  and  the 
testaiiK^ntary  capacity  of  the  testator  thereby  set  at  rest, 
we  think  the  evidc^nce  is  insufficient  to  sustain  a  finding 
that  th(»  omission  of  the  interveners  was  unintentional.  As 
stated  in  a  former  part  of  this  opinion,  the  burden. of  proof 
was  on  the  interveners.     The  testimony  adduced  by  them 
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is  not  wholly  inconsistent  with  the  theory  that  the  omis- 
sion was  intentional.  On  the  other  hand,  the  testimony 
adduced  by  the  defendants,  at  least  a  portion  of  it,  is  of 
such  a  character  that  it  must  either  be  rejected,  or  the 
omission  held  to  have  been  intentional.  None*  of  the  wit- 
nesses are  discredited;  on  the  contrary,  it  would  seem  that 
each  gave  the  facts  as  he  understood  them.  ITence,  there 
is  no  ground  for  rejecting  the  testimony  showing  aflarma- 
tively  that  the  testator  knew  of  the  omission^  and  that  it 
was  intentional.  An  examination  of  the  entire  evidence 
satisfies  us  that  the  finding  of  the  district  court  is  er- 
roneous. 

It  is  recommended  that  the  decree  of  the  district  court 
be  reversed  and  the  cause  remandeil  for  further  proceed- 
ings according  to  law. 

Glanvillb,  C,  concurs.    Pawcett,  C,  not  sitting. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings  according  to 

law. 

Reversed. 


John  P.  Sattler,  Administrator  of  the  Estate  of 
Emanuel  Leveroni,  Deceased,  v.  Chicago,  Rock 
Island  &  Pacific  Railway  Company. 

Piled  Fkbbuabt  17,  1904.    No.  13,223. 

1.  CfOnunon  Carrier:  Action:  Contributory  Neolioence.  A  fast 
througli  train  on  defendant's  road  was  sidetracked  at  a  small 
way  station  to  allow  another  through  train  to  pass.  Some  fifteen 
minutes  later,  plaintiff's  intestate  left  a  car  of  the  standing  train, 
in  which  he  was  a  passenger,  and  crossed  diagonally  the  main 
track  upon  which  the  other  train  was  approaching,  at  a  time  and 
in  such  direction  that  he  could  see  the  incoming  train.  He 
hurriedly  went  to  a  pump  some  10  steps  from  where  he  crossed 
the  main  track,  hurriedly  procured  a  drink,  and  ran  back  toward 
his  car,  attempting  to  pass  in  front  of  the  rapidly  moving  train 
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on  the  main  track,  and  was  strnck  by  the  engine  and  killed. 
Held,  That  deceased  was  guilty  of  such  negligence  as  to  preclude 
recovery. 

2.  Directing  Verdict.  Whefn  the  evidence  Is  not  sufficient  to  warrant 
a  verdict  for  plaintiff,  the  court  should  not  submit  the  case  to 
the  jury  upon  the  theory  that  it  is  so  sufficient.  A  peremptory 
instruction  for  defendant  in  this  case  held  warranted. 

8.  Case  Approved.  Chicago,  R,  J.  d  P.  R.  Oo.  v.  Sattler,  64  Neb.  636, 
approved  and  followed. 

Error  to  tBe  district  court  for  Cass  county:     Paul 
Jessbn,  Judge.    Affirmed. 

Matthew  Gering,  for  plaintiff  in  error. 

Woolworth  d  McHugh,  contra. 

Glanvillb,  C. 

This  case  was  before  this  court  under  the  title  Chicago. 
R.  I.  d  P.  R.  Co,  r.  l^attler,  64  Neb.  636,  where  a  verdict 
for  the  plaintiff  herein  was  set  aside.  Upon  a  second  trial 
in  the  lower  court,  a  verdict  was  instructed  for  the  defend- 
ant company.  To  reverse  the  judgment  entered  thereon,  the 
case  is  brought  here,  and,  while  there  are  many  paragraphs 
in  the  petition  in  error,  they  are  assignments  of  the  same 
error  in  varied  fonns,  and  the  only  one  that  requires  con- 
sideration is  that  assigned  because  of  certain  peremptory 
instructions.  There  is  no  contention  on  the  part  of  the 
plaintiff  that  the  evidence  makes  a  better  case  this  time 
than  before,  except  as  it  is  claimed  that  now  the  evidence 
establishes  the  fact  that,  on  other  days  than  the  one  when 
the  accident  occurred,  the  train  on  defendant's  road, 
known  as  number  6,  upon  which  the  plaintiff's  intestate 
was  a  passenger,  occasionally  took  on  and  discharged  pas- 
sengers at  this  station.  We  fail  to  see  any  reason  in  the 
contention  that  this  fact  would  change  the  status  of  the 
deceased  on  the  day  in  question.  He  was  a  stranger  in  the 
locality,  a  through  passenger  from  San  Francisco  to  New 
York  on  a  fast  through  train,  and  what  may  have  been 
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done  in  regard  to  receiving  passengers  on  this  train,  at  any 
other  tini(*,  lias  no  bearing  upon  the  question  of  any  invi- 
tation on  the  part  of  the  company  for  him  to  leave  his  car 
on  this  particular  occasion.  As  we  read  the  evidence, 
there  is  no  indication  of  such  invitation  at  this  time.  This 
change  in  the  evidence  is  urged  by  plaintiff  as  a  reason  for 
holding  that  the  deceased  was,  at  the  time  of  his  death,  a 
passenger  upon  the  train  within  the  meaning  of  section  3, 
article  1,  chapter  72,  Compiled  Statutes  (Annotated  Stat- 
utes, 10039).  We  are  satisfied  with  the  reasoning  and 
holding  of  the  court  upon  the  former  hearing,  and  do 
not  think  there  is  any  change  in  the  evidence  which  re- 
quires any  different  holding  on  this  question.  But,  even 
if  we  should  hold  differently,  we  think  the  negligence  of 
the  deceased  was  so  gross  as  to  be  criminal  within  the 
meaning  of  the  statute,  and  that  the  plaintiff  is  not  en- 
titled to  recover  under  the  clearly  established  facts  of  the 
case.  The  following  statement  is  copied  from  the  previous 
decision : 

"There  is  little  or  no  dispute  over  the  facts  in  the  case. 
Leveroni,  the  deceased,  was  a  through  passenger  o^er  the 
railway  of  the  plaintiff  in  error  from  the  city  of  Denver  to 
Chicago.  The  train  upon  which  he  was  traveling  arrived 
at  the  station  of  Alva  from  the  west  on  schedule  time  at 
2:52  in  the  afternoon.  On  its  arrival  at  the  station  the 
train  went  upon  a  side  track  to  await  the  arrival  and  pas- 
sage of  a  west-bound  train  which  was  then  due  at  that 
point;  its  schedule  time  being  the  same  at  that  stiition  as 
the  train  upon  which  the  decedent  was  traveling.  The 
train  from  the  east  was  behind  time,  and,  while  the  train 
upon  which  Leveroni  was  a  passenger  was  waiting  on  the 
side  track,  Leveroni  left  his  train,  crossed  over  the  main 
track  to  the  depot  platform  and  to  a  pump  a  few  feet  west 
of  the  depot,  to  get  a  drink  of  water.  About  the  time  that 
he  reached  the  pump  the  west-bound  train  was  heard  to 
whistle,  when  Leveroni  left  the  pump  and  started  on  a  run 
for  his  car,  and  in  crossing  the  track  upon  which  the  west- 
bound train  was  approaching  the  station,  was  struck  by 
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the  approaching  train  and  instantly  killed.  The  east- 
bound  train  upon  which  he  was  a  traveler  did  not  move 
from  the  side  track  until  after  the  deceased  was  killed,  nor 
had  any  signal  or  order  been  given  that  said  train  would 
move  or  start.  It  might  be  further  stated  that  the  evi- 
dence is  undisputed  that  there  was  plenty  of  good  drink- 
ing water  in  the  car  upon  which  the  deceased  was  a  pas- 
senger, and  in  all  the  cars  of  that  train." 

The  holding  of  the  court  which  was  decisive  of  the  case 
is  as  follows : 

"A  through  train  between  Denver  and  Chicago  ran  onto 
a  side  track  at  an  intermediate  station  to  allow  the 
passage  of  another  through  train  from  the  east.  A 
through  passenger  left  his  car,  crossed  the  main  track  of 
the  road  to  the  depot,  and  wont  to  a  pump  for  a  drink  of 
water.  He  filled  his  cup  from  the  pump,  but,  before 
drinking,  heard  the  whistle  of  the  incoming  train,  and 
started  on  a  rapid  run  to  regain  his  car.  From  the  pump 
the  track  over  which  the  incoming  train  was  approaching 
could  be  seen  for  about  100  feet,  and  three  steps  from  the 
pump  toward  the  track  over  which  the  train  was  approach- 
ing the  track  was  visible  for  a  mile  or  more.  When  the 
passenger  reached  the  track  the  approaching  train  was 
about  50  feet  distant  from  him,  and  running  at  a  high  rate 
of  speed.  The  passenger  attempted  to  pass  in  front  of  the 
train,  and  was  struck  by  the  engine  and  killed.  Held, 
That,  under  the  circumstances,  he  was  not  ^a  passenger  be- 
ing transported  ovc^  the  road,'  within  the  meaning  of  sec- 
tion 3,  article  1,  chapter  72,  of  the  Compiled  Statutes,  and 
the  railroad  was  not  liable  for  damages  on  account  of  his 
death  because  of  his  own  negligence.'' 

The  above  statements  of  fact  are  substantially  borne  out 
by  the  evidence  in  the  bill  of  exceptions  now  before  us,  and 
we  note  the  following  in  addition.  The  deceased  was  a 
man  who  had  gone  from  place  to  place,  and  from  state  to 
state,  sufficiently  to  be  familiar  with  railroad  travel.  He 
was  a  man,  as  alleged  and  testificnl,  capable  of  earning 
$1,500  per  year,  and  must,  thereof  ore,  have  been  of  good 
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intellifj:enoe.  He  was  on  a  through  fast  train,  not  stoppin*? 
at  stations  generally.  His  train  pulled  in  on  a  side  track 
at  a  very  small  village,  and  reuiaincHl  standing  th(n*e  soiiu* 
15  or  20  minutes  before  he  left  the  ear,  and  it  seems  impos- 
sible that  he  did  not  know  the  reason  for  the  stop.  He  then 
startwl  quite  diagonally  across  the  main  track  and,  in  do- 
ing so,  could  easily  se<^  the  incoming  train  from  the  east.  He 
hurried  to  the  pump,  hurriedly  drank,  and  started  back 
to  his  car,  attempting  to  cross  the  main  track  on  a  run, 
so  clos(*ly  in  front  of  the  incoming  train  that  he  was  struck 
and  killed.  The  distances  and  his  hurried  movemx^nts 
show  that  the  train  was  in  plain  view  when  he  first  crossed 
the  track.  Common  experience  teaches  us  that  the  few 
])ass(^ugers  from  his  train,  and  the  bystandcTs  that  were  on 
tlie  platform  at  such  a  time,  would  be  so  watching  the 
coming  train  as  to  attract  attention  thereto.  The  weight 
of  testimony  intro<luced  by  plaintiff  is  that  the  train  was 
coming  at  the  rate  of  some  45  miles  an  hour,  but  some  put 
it  at  60.  The  weight  of  such  testimony  shows  that  the 
whistle  was  soundc^l  something  like  a  quarter  of  a  mile 
away,  but  one  witness  says  from  40  to  60  rods  away. 
Plaintiff's  diagram  shows  that  it  was  not  more  than  10  or 
12  steps  from  the  pump  to  where  deceased  was  struck. 
His  deduction  from  the  evidence  as  stated  in  his  brief  is: 

"After  the  train  had  been  on  the  side  track  nearly  15 
minutes,  the  deceased  crossed  the  track  to  a  pump  upon 
the  company's  ground  to  get  a  drink  of  water;  he  walkeil 
in  a  northeasterly  direction  from  his  car,  where  he  could 
see  for  more  than  fi  miles  east  along  the  track.  No  train 
was  in  sight.  While  drinking,  he  heard  a  whistle,  and, 
thinking  it  was  his  own  train,  instantly  dropped  the  cup 
and  ran  in  a  southwesterly  direction  diagonally  across 
the  track,  without  turning  his  head.  When  on  the  south 
rail,  he  was  struck  and  killed.  The  distan(*e  from  the 
pump  to  the  place  where  he  was  struck  was  about  32  fet^t." 

Considerable  attempt  was  made  to  have  witnesses  give 
their  estimate  of  time  in  seconds  as  to  the  swjuence  of 
events  when  the  accident  occurred,  but  movements  furnish 
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a  much  more  reliable  criterion  than  such  estimates.  As- 
suming that  the  train  was  running  60  miles  an  hour,  and 
that  the  whistle  was  sounder!  but  60  rods  away,  which  is 
all  the  testimony  will  warrant,  more  than  11  seconds 
would  then  be  required  for  the  train  to  reach  the  station. 
This  would  be  time  enough  for  one  to  run  three  times  the 
distance  from  the  pump  to  where  deceased  was  struck. 
Again,  if  the  deceased  went,  as  testified,  from  the  track  to 
the  pump,  and  had  not  time  to  drink  before  he  ran  back, 
and  was  struck,  it  is  impossible  that  the  train  was  not  in 
sight  when  he  first  crosseil  the  track.  Ilis  movements 
clearly  show,  we  think,  that  he  must  have  known,  and  did 
know  of  the  coming  train,  and  that  he  miscalculated  his 
ability  to  cross  before  it. 

The  language  of  the  Pennsylvania  court  in  the  case  of 
Hess  v..  Williamsport  &  N.  B.  R.  Co.,  181  Pa.  St.  492,  37 
Atl.  568,  may  be  quoted  as  apt  and  appropriate : 

"The  fires  under  the  boilers  were  doing  their  work ;  the 
stroke  of  the  lever  was  kept  up ;  the  exhaust  of  the  engine 
did  not  cease ;  the  rumbling  of  the  wheels  on  the  rails  was 
not  muffled;  the  undeniable  fact  is  that  there  were  sight 
and  sound  of  this  engine  for  half  a  mile  before  it  reached 
the  crossing.  We  say  undeniable,  because  to  deny  it  is  out 
of  accord  with  the  proof  and  our  observation  and  expe- 
rience. We  must,  in  the  administration  of  justice,  adopt 
that  as  truth  which  our  ordinary  senses  demonstrate  to  be 
true.  If  this  unfortunate  man  could  see  and  hear,  which 
is  not  questioned,  then,  before  he  drove  on  the  track  he 
saw  and  heard  this  coming  engine  and,  miscalculating  the 
speed  of  his  own  team  as  compared  witfi  that  of  the  loco- 
motive, met  his  death;  the  law  calls  this  contributory 
negligence,  and  prohibits  a  recovery.  ^One  who  is  struck 
by  a  moving  train  which  was  plainly  visible  from  the  point 
he  occupied  when  it  became  his  duty  to  stop  must  be 
conclusively  presumed  to  hav6  disregarded  that  rule  of 
law  and  of  common  prudence,  and  to  have  gone  n^ligently 
into  an  obvious  danger.'  Myers  v.  B.  d  0.  JB.  (7o.,  150  Pa. 
St.  386/' 
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Complaint  is  made  because  courts  sometimes  take  such 
cases  from  juries,  urging  that  if  juries  could  find  one  way, 
it  can  not  be  said  that  reasonable  minds  might  not  differ 
from  the  necessity  of  finding  the  other.  It  must  be  re- 
membered that  when  a  court  submits  a  case  to  the  jury 
upon  such  evidence  as  this,  it,  in  effect,  instructs  the  jury, 
as  a  matter  of  law,  that  the  evidence  ijs  sufficient  to  sup- 
port a  verdict  for  plaintiff.  If  it  is  not,  the  court  should 
refuse  to  submit  the  case  to  the  jury  upon  the  theory  that 
it  is  so  sufficient.  To  instruct  a  verdict  either  way  in  a 
proper  case  is  not  tbe  invasion  of  the  province  of  a  jury, 
but  to  refuse  to  do  so  is  the  denial  of  a  right  inherent  in 
the  right  of  trial  by  jury,  and  unfair  to  the  jury  itself. 

We  are  clearly  of  the  opinion  that  the  trial  coart  did 
right  in  taking  this  case  from  the  jury.  This  disposes  of 
the  only  error  complained  of,  and  we  recommend  that  the 
judgment  be  affirmed. 

Albebt,  C,  concurs.    Pawobtt,  C,  not  sitting. 

By  the  Court:  The  conclusions  announced  in  the  fore- 
going opinion  are  approved  and  the  judgment  of  the  trial 
court  is 

Affirmed. 


Thb  Village  of  Grant  v.  Isaac  W.  Sherrill. 

FnJED  Febbuast  17,  1904.    No.  13,399. 

ICtmicipal  Gorporations:  Powebs.  Section  69,  chapter  12  of  the  laws 
of  1887,  does  not  authorize  or  contemplate  the  issue  of  negoti- 
able bonds  by  cities  and  yillagee  to  aid  private  parties  In  the  con- 
struction of  a  system  of  waterworks  for  such  city  or  Tillage. 

Error  to  the  district  conrt  for  Perkins  county :  Charles 
L.  QuTTERSON,  Judge.    Reversed  and  dismissed. 

B.  F.  Hastings,  for  plaintiff  in  error. 

HfM  d  Marlay  and  W.  P.  Hall,  contra. 
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March  6,  1889,  an  ordinance  was  adopted  by  the  village 
authoritios  of  the  village  of  Grant  calling  a  special  elec- 
tion to  be  held  on  the  30th  of  March,  1889,  for  the  purpose 
of  voting  on  a  propasition  to  issue  bonds  to  the  amount 
of  |4,000,  with  interest  coupons  attached,  for  the  purpose 
of  aiding  in  the  construction  of  a  system  of  waterworks  in 
said  village.  The  (^lection  was  called,  and  the  proposition 
received  a  majority  vote  of  the  electors.  May  18,  1889. 
the  bonds  were  duly  executed,  and  were  registered  in  the 
office  of  the  auditor  of  state  on  the  22d  day  of  May,  and 
were  duly  certified  by  O,  L.  Laws,  secretary  of  state,  and 
T.  H.  Benton,  auditor  of  public  a(*counts.  This  suit  was 
brought  by  the  defendant  in  error  to  recover  upon  16 
interest  coupons,  of  f  30  each,  attachcHi  to  said  bonds. 

It  is  conciKknl  that  defendant  in  error  purchased  the 
bonds  before  maturity,  paying  valiu^  therefor,  without 
knowledge  or  notice  of  any  defense  theri^to,  except  such 
as  the  law  itself  may  impose.  The  district  court  gave 
judgment  for  the  defendant  in  error,  and  the  village  has 
brought  the  record  to  this  court  for  review.  We  do  not 
deem  it  necessary  to  discuss  any  question  raised  as  to  the 
regularity  of  the  proceedings  surrounding  the  issue  of  the 
bonds.  The  t\\\o  has  bcnome  of  almost  universal  applica- 
tion that  a  bona  fide  purchaser  may  rely  upon  recitals, 
such  as  th(»  bonds  in  this  instance  contain,  against  any 
defense  of  irregularity  in  their  issue.  But  the  question 
of  power  to  issue  a  bond  is  on(»  always  open  as  a  defense 
to  its  collection  and,  as  w(»  think  the  question  of  power 
in  the  village  to  issue  the  bonds  in  question  will  dispose 
of  this  case,  we  will  confine  ourselves  to  that  particular 
question.  The  power  claimed  on  the  part  of  the  village 
is  found  in  subdivision  15,  section  69,  chapter  12  of  the 
laws  of  1887,  and  is  as  follows: 

"To  establish,  alter  and  change  the  channels  of  water 
courses,  and  to  wall  them  and  cover  them  over,  to  estab- 
lish, make  and  regulate  wells,  cisterns,  windmills^  aque- 
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ducts,  and  reservoirs  of  water  and  to  provide  for  filling  the 
same.    Second :  To  make  contracts  with  and  authorize  Siuy 
person,  company,  or  corporation  to  erect  and  maintain  a 
system  of  waterworks  and  ^yater  supply,  and  to  give  such 
contractors  the  exclusive  privilege  for  a  term  not  exceed- 
ing 25  years  to  lay  down  in  the  streets  and  alleys  of  said 
city  water  mains  and  supply  pipes,  and  to  furnish  water 
to  such   city  or  village  and  the  residents   then^of,   and 
under  such  regulations  as  to  price,  supply  and  rent  of 
water  meters,  as  the  council  or  board  of  trustees  may  from 
time  to  time,  prescribe  by  ordinance  for  the  protection  of 
the  city,  village,  or  people.     The  right  to  supervise  and 
control  such  corporation,  as  above  provided,  shall  not  be 
waived  or  set  aside.    Third :   To  provide  for  the  purchase 
of  steam  engines,  and  for  a  supply  of  water  for  th(»  i)ur- 
pose  of  fire  protection'  and  public  use,  and  for  the  use  of 
the  inhabitants  of  such  cities  and  villages,  by  the  purchase, 
erection,* or  construction  of  a  system  of  waterworks,  and 
by  maintaining  the  same;  Provided,  That  all  contracts  for 
the  erection  or  construction  of  any  such  work,  or  any  part 
thereof,  shall  be  let  to  the  lowest  rt^sponsible  bidder  there- 
for, upon  not  less  than  20  days'  public  notice  of  the  tcTiiis 
and  conditions  upon  which  the  contract  is  to  be  let  having 
been  given  by  publication  in  a  newspaper  published  in 
said  city   or  village,  and   if  no  newspapiT  is  published 
ther(4n,  then  in  some  newspaper  publisluHl  in  the  county; 
Provided^  fiirihcr^  That  no  m(»mb(T  of  the  city  couiuil  or 
board  of  tTU8t(*es,  nor  tlu^  mayor,  shall  be  directly  or  in- 
directly interested  in  such  contract,  and  in  all  cases  the* 
council  or  board  of  trustees,  as  the  case*  nmy  be,  shall  have* 
the'  right  to  re^ject  any  and  all  bids  that  may  not  be^  satis- 
factorj'  to  them.    Such  cities  or  villages  may  be)rrow  mone\v 
or  issue  bonds  for  the  purpose,  and  levy  and  col  lent  a 
general  tax  in  the  same  manner  as  other  municipal  taxes 
may  l)e  levied  and  collex^ted,  for  the  purchase  of  ste»am 
<»ngines   and  for  the  purchase,  erection  or  constrnctie)n, 
and  mainte^nance  of  such  waterworks,  or  to  pay  for  water 
furnishcHl  such  city  or  village  unehr  contract,  to  an  amount 
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not  exeeoding  7  mills  on  the  dollar  in  any  one  year  on 
all  the  property  within  such  city  or  village  as  shown  and 
valued  upon  the  assessment  rolls  of  the  assessor  of  the 
proper  precinct  or  township,  in  addition  to  the  sum  au- 
thorized to  be  levied  under  subdivision  one  of  this  section, 
and  all  taxes  raised  under  this  clause  shall  be  retained  in 
a  fund  known  as  'water  fund/  " 

The  authorities  all  agree  that  legislative  authority  is 
necessary  to  authorize  counties,  townships  and  school  dis- 
tricts to  borrow  money  and  -issue  negotiable  bonds,  or  to 
issue  negotiable  bonds  in  aid  of  any  public  enterprise. 
Such  bodies  exist  for  purposes  of  local  and  police  regula- 
tion and,  having  the  power  to  levy  taxes  to  defray  all 
public  charges  created,  they  have  no  implied  power  t<» 
make  commercial  paper  of  any  kind,  unless  it  is  clearly 
implied  from  some  express  power  which  can  not  be  fairly 
exercised  without  it.  Jury  t;.  Britton,  15  Wall.  (U.  S.) 
566.  It  has  been  said  that  it  is  one  thing  to  have  the  power 
to  incur  a  debt  and  to  give  proper  vouchers  therefor,  and 
a  totally  different  thing  to  have  the  power  of  issuing  ob- 
ligations unimpeachable  in  the  hands  of  third  persons. 
(Haiborne  County  v.  Brooks,  111  U.  S.  400.  Thus  the 
power  to  build  a  courthouse  does  not  include  the  power  to 
issue  municipal  bonds  in  payment  therefor.  Hill  v. 
Memphis,  134  U.  S.  198.  In  Brmkworth  v.  Grable,  45  Neb. 
647,  it  was  said : 

"It  is  settled  law  that  a  municipal  corporation  has  no 
power  to  issue  its  bonds  in  aid  of  a  work  of  internal  im- 
provement unless  expressly  authorized  by  statute  to  do 
so." 

The  question  then  is,  does  the  statute  above  quoted  au- 
thorize cities  and  villages  to  issue  negotiable  bonds  to  aid 
private  parties  in  the  construction  of  a  systcMu  of  water- 
works for  the  municipality  making  the  donation?  The 
law,  while  clumsily  drawn,  is  ch^ar,  we  think,  in  providing 
two  methods  by  which  the  municipality  may  secure  the 
benefit  of  a  wat(*r  supply.  First:  "To  make  contracts 
with  and  authorize  any  person,  company  or  corporation  to 
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erect  and  maintain  a  system  of  waterworks  and  water 
supply,  and  to  give  such  contractors  the  exclusive  priv- 
ilege for  a  term  not  exceeding  25  years  to  lay  down  in  the 
streets  and  alleys  of  said  city  water  mains  and  supply 
pipes,  and  to  furnish  water  to  such  city  or  village  and 
the  residents  thereof,  and  under  such  regulations  as  to 
price,  supply  and  rent  of  water  meters,  as  the  rouncil 
or  board  of  trustees  may  from  time  to  time  prescribe  by 
ordinance  for  the  protection  of  the  city,  village  or  p(*ople." 
Second :  "By  providing  for  the  purchase  of  steam  engines, 
and  for  a  supply  of  water  for  the  purpose  of  fire  protec- 
tion and  public  use,  and  for  the  use  of  the  inhabitants  of 
such  cities  and  villages,  by  the  purchase,  erection  or  con- 
struction of  a  system  of  waterworkvS,  and  by  maintaining 
the  same.''  We  have  quoted  the  language  of  the  statute 
relating  to  the  two  methods  which  the  municipality  may 
adopt.  If  the  second  method  is  adoi)ted,  the  contract  must 
be  let  to  the  lowest  responsible  bidder.  Public  notice  must 
be  given,  and  no  member  of  the  city  council  or  l)oard  of 
trustees,  nor  the  mayor,  shall  be  direcrtly  or  indirectly 
interested  in  the  contract,  and  the  municipality  may  bor- 
row money  or  issue  bonds  for  the  purpose.  If  the  first 
plan  is  pursued,  then  the  municipality  is  authorized  to 
levy  and  collect  a  general  tax  for  the  purchase  of  steam 
engines,  or  to  pay  for  water  furnished  to  an  amount  not 
excec^ding  7  mills  on  the  dollar  in  addition  to  the  sum  au- 
thorized to  be  leviied  for  other  puri)OS(\s.  Or,  if  a  systtMii 
of  waterworks  already  constructed  is  purchased  by  the 
municipality,  then  bonds  may  be  issued  in  payment  there- 
for. Nowhere  in  the  law  do  we  find  (»xpr(»ss  or  implied 
authority,  authorizing  a  donation  to  be  made  to  private 
parties,  who  may  seek  a  franchise  from  the  city  for  tht^ 
use  of  the  streets  and  alleys  in  which  to  lay  mains,  and 
to  furnish  water  to  the  municipality  and  its  citizens;  and, 
even  if  such  authority  were  found  in  the  statute,  W(*  doubt 
very  much  the  power  of  the  h^gislature  to  authorize  a  do- 
nation for  such  a  puri)os(\  Under  our  constitution,  dona- 
tions can  be  made  by  municipal  authorities  only  to  aid  in 
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works  of  internal  improvement,  and  a  system  of  water- 
works designed  to  supply  municipalities  and  their  citizens 
with  water  facilities  is  not,  we  think,  an  internal  improve- 
ment within  the  meaning  of  that  instrument.  The  bonds 
in  question  contain  the  following  recital:  "This  bond  is 
one  of  a  series  of  eight  bonds  of  |500  each  issued  for  the 
purpose  of  aiding  in  the  construction  of  a  system  of  water- 
works for  the  use  of  said  village  under  and  by  authority 
of  chapter  14,  Compiled  Statutes  of  Nebraska,  18S7,  en- 
titled K^ities  of  the  Second  Class  and  Villages,^  section  69." 
The  bonds  therefore  bear  upon  their  face  ample  evidence  of 
their  own  invaldity,  and  no  one  can  claim  to  be  a  bona  fide 
purchaser  of  a  bond  which  carries  on  its  face  indubitable 
evidence  of  its  unlawful  character. 

We  recommend  a  reversal  of  the  judgment  of  the  district 
court  and  a  dismissal  of  the  action. 

Fawcett,  Albert  and  Glanville,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  revei-sed  and 
the  cause  dismissed. 

Brveused. 


George  W.  Marsh,  Skcrktary  of  State,  et  al.  v.  Orvillk 
M.  Stonebraker. 

Filed  February  17,  1904.    No.  13.498. 

1.  Statutes:     Titi^  to.    Chapter  124  of  the  laws  of  1903  does  not.  In 

terms,  vest  title  and  ownership  of  the  statutes  therein  mentioned 
in  the  oflftcers  to  whom  said  statutes  are  to  be  delivered  by  the 
secretary  of  state. 

2.  Act  of  Legislature:   Constiti'tionality.    An  act  of  the  legislature 

will  not  be  declared  unconstitutional  and  void,  on  the  presump- 
tion that  it  will  be  used  as  a  basis  to  assert  an  unjust  or  Ulegal 
claim  to  the  property  of  the  state. 

3. :    :    PiiBLTCATioN  OF  Statutes.    The  legislature  is  not 

prohibited  by  any  provision  of  the  constitution  from  granting  to 
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a  person  the  right  to  publish  the  statutes  of  this  state,  and 
making  such  statutes  prima  facie  evidence  of  the  law,  nor  from 
purchasing  such  number  of  copies  thereof  as  the  legislature  may 
deem  necessary  for  the  use  of  its  officers. 

Erhor  to  the  district  court  for  Lancastor  county:  Ed- 
WAttD  P.  Holmes,  Judge.    Reversed  and  dismissed. 

F.  N.  Prout^  Attorney  General,  and  Norris  Biown,  for 
plaintiffs  in  error. 

Frank  M,  Hall  and  C.  G.  Marlay,  contra, 

DUFFIE,  C. 

At  its  last  session  thc^  l(\2;islature  passed  an  act  (Laws, 
1903,  ch.  124)  in  the  following  words: 

^^Be  it  Enacted  hy  the  Legislature  of  the  State  of  'Ne- 
braska: 

"Sec.  1.  That  J.  E.  Cobbev  is  authorized  to  prepare  a 
statute  of  the  state  of  Nebraska  to  be  prepared  and  pub- 
lished without  cost  to  the  state. 

"Sec.  2.  Said  statute  shall  contain  the  constitutions  of 
the  state  and  such  other  preliminary  matter  as  has  hitherto 
been  published  in  the  statutes  and  such  nmtt(T  as  is  usu- 
ally published  in  first  class  statutes.  All  the  public  laws 
now  in  force*  or  that  shall  be  passed  by  this  legislature 
arranged  in  chapters  with  proper  headings  and  tithes,  th(» 
whole  thoroughly  indexed  shall  be  annotated  on  the  same 
plan  as  the  'Annotated  Code'  of  1901  pul)lished  by  him  and 
published  in  two  volumes. 

"Sec.  3.  The  said  statute  sliall  be  publishc^l  as  soon 
after  the  adjournment  of  this  legislature  a.s  is  practicable 
with  first  class  Avork;  and  five  hundn^d  (500)  sets  of  two 
volumes  each  shall  b(»  immediately  di^livennl  to  the  secre- 
tary of  state  to  be  distributed  by  him  to  m(*mbers  of  this 
legislature  and  state  oflicers  as  providcnl  by  law.  The  state 
shall  pay  th(^refor  the  sum  of  nine  dollars  ($9)  per  set 
of  two  volum<*s  each. 

'*S<»c.  4.     The  said  statute  shall  be  received  in  all  the 
courts  of  the  state  as  prima  facie  evidence  of  the  law." 
18 
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Septombor  28,  1903,  the  defondant  in  error  commenced 
this  action  in  the  district  court  for  Lancaster  county  al- 
leging, among  other  things,  *'that  under  and  in  pursuance 
of  said  act  the  said  J.  E.  Cobbey  had  in  preparation  said 
statute;  that  the  same  will' be*  completed,  printed  and  pub- 
lished and  ready  for  deliviTy  in  a  short  time  and  that  it 
is  the  intention  of  the  said  J.  E.  Cobbey  to  deliver  500 
sets  of  two  volum(»s  (»ach  to  the  secretary  of  state,  and  it  is 
the  intention  of  said  secretary  of  state  to  receive  and  dis- 
tribute the  same  for  the  state  of  Nebraska  to  the  members 
of  the  legislature  of  said  state  and  the*  said  officers  thcr(H)f, 
in  compliance  w^ith  section  3  of  said  act,  unless  ri'strained 
by  an  order  of  this  court  from  so  doing,  and  that, 
when  said  statutes  are  so  by  the  said  J.  E.  Cobbey  de- 
livered to  the  secretary  of  state,  it  is  the  intention  of  said 
auditor  to  draw  his  warrant  upon  the  treasurer  of  the 
state  of  N(»braska  for  the  payment  of  th(»  same  for  the  sum 
of  |4,500,  unless  restraincnl  by  an  order  of  this  court  from 
so  doing."  It  is  further  alleginl  that  "the  act  is  unconsti- 
tutional in  that  section  4,  article  III  of  the  constitution, 
fixes  the  compc^nsation  of  members  of  the  legislature  at  the 
rate  of  $5  a  day  during  their  sitting,  and  10  cents  for 
every  mile  they  shall  travel  in  coming  to  and  returning 
from  the  place  of  uKvting  of  the  legislature;  provided, 
however,  that  they  shall  not  receive  pay  for  more  than  60 
days  at  any  one  sitting,  nor  more  than  100  days  during 
the  term,  and  that  neither  members  of  the  legislature  nor 
(employees  shall  receive  any  pay  or  pt^rijuisites  other  than 
their  salary  and  mil(»age :  That  it  further  infringes  section 
15,  article  III  of  the  constitution,  which  provides  that  the 
legislature  shall  not  i)ass  local  or  special  laws  granting  to 
any  corporation,  association  or  individual  any  spcnial  or 
exclusive  privilege,  immunities  or  franchise  whatever,  and 
that  the  act  grants  to  J.  E.  Cobbey  a  special  privilege  in 
the  matter  of  publishing  th(»  Nebraska  statutes."  For 
these  reasons  an  injunction  was  aske<l  against  the  plain- 
tiffs in  error,  enjoining  them  from  receiving  and  distribu- 
ting or  paying  for  said  statutc^s.    A  demurx'er  to  this  peti- 
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tion  was  overruled  by  the  district  court,  and,  plain  tlflfs  in 
error  having  elected  to  stand  upon  their  demurrer,  a  per- 
petual injunction  was  grantcMi  as  prayed  in  the  petition; 
and  the  case  has  been  brought  here  on  error. 

The  theory  upon  which  the  defendant  in  error  seeks  to 
sustain  this  action  is,  that  the  legislature,  in  the  enact- 
ment of  this  statute  and  in  the  appropriation  which  was 
made  to  pay  for  the  l)ooks,  contemplated  and  intended  that 
absolute  title  to  them  should  pa«s  to  the  members  of  the 
general  assembly.  The  appropriation  bill  contains  the 
following:  "To  pay  for  five  hundred  copies  of  the  stat- 
utes for  state  officers  and  the  present  members  of  the 
legislature,  the  members  of  the  next  legislature  and  th(» 
counties  of  the  state,  f4,500.^'  It  is  urged  in  argument 
that,  unless  it  was  intended  to  give  the  members  of  the 
legislature  which  passed  the  act  absolute  title  to  the  books 
received  by  them,  it  would  be  unnecessary  to  provide  for 
the  delivery  of  another  copy  of  the  books  to  the  members 
of  the  next  legislature,  and  it  is  insisted  that,  if  title  to 
the  books  is  vested  in  the  members  of  the  legislature  by 
the  terms  of  the  act  and  of  the  appropriation,  it  is  a  per- 
quisite within  the  meaning  of  the  constitutional  provision 
above  referred  to.  On  the  other  hand,  the  attorney  general 
insists  that  title  to  these  statutes  dot^  not  pass  under  the 
act,  that  it  was  the  purpase  and  intent  of  the  legislature 
to  provide  each  of  the  members  with  a  copy  of  the  statute 
to  be  used  during  their  term  of  office,  the  better  to  qualify 
themselves  for  the  performance  of  the  duties  imposed  upon 
them  as  members  of  the  legislature. 

We  apprehend  that  no  objection  can  be  taken  to  furnish- 
ing the  members  of  the  legislature  and  other  state  officers 
with  copies  of  the  general  statutes  of  this  state  to  be  used 
during  their  terms  of  office.  The  executive,  judicial  and 
legislative  officers  must  each  alike  have  access  to  the  gen- 
eral laws  of  the  state,  to  enable  them  to  perform  their  offi- 
cial duties  in  an  intelligent  manner,  and  it  is  a*s  ncH!essary 
that  their  offices  be  supplied  with  these  statutes  as  with 
office  furniture  and  other  supplies.     As  we  understand 
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from  counsel  for  defendant  in  error,  it  is  not  contended 
that  there  is  any  constitutional  objection  against  the 
state  furnishing  the  use  of  these  statutes  to  the  members 
of  the  general  assembly  and  other  state  oflBcers,  but  it  is 
insisted  that  the  members  of  the  legislature  have  no  right 
to  take  these  statutes  from  the  capitol  to  their  homes,  or 
to  have  the  use  of  them  at  any  time  except  when  the  legis- 
lature is  in  session.  With  this  contention  we  can  not 
agree.  No  one  but  the  chief  executive  can  know  when  a 
special  session  of  the  legislature  may  be  called,  and,  until 
the  time  when  a  member's  successor  is  elected  and  quali- 
fied, he  may  be  required  on  any  day  to  resort  to  the  capitol 
to  consider  some  important  interest  of  the  state.  During 
all  of  his  term,  he  is  entitled  to  the  use  of  the  statutes  of 
the  state  as  one  of  the  incidents  of  the  office  which  he  holds, 
and  as  a  means  of  informing  himself  in  relation  to  his 
duty,  when  called  upon  to  act  officially  as  a  lawmaker  for 
the  state.  There  is  nothing  in  the  terms  of  the  act,  as  we 
read  it,  which  pretends  to  vest  in  the  officers  furnished 
with  these  books  an  absolute  title  thereto,  or  anything 
more  than  the  use  thereof  during  their  term.  No  party 
connected  with  this  case  is  tisserting  title  to  these  statutes 
under  this  act  and,  until  some  officer  who  is  to  be  sup- 
plied claims  title  to  the  books  delivered  to  him,  and  neg- 
lects and  refuses  to  deliver  them  to  his  successor  in  office, 
we  do  not  know  how  the  question  of  title  can  be  tried  and 
determined.  We  can  not  in  this  case  more  than  in  any 
other  determine  a  question  in  advance  of  a  controversy. 
That  the  state  has  a  right  to  purchase  these  statutes  is  not 
a  question  open  to  discussion.  That  question  was  before 
the  court  in  State  v.  WallichSy  12  Neb.  234,  and  it  was 
there  said : 

"Whether  this  number  were  reasonable,  or  prodigal, 
under  all  the  circumstances  that  should  affect  it,  is  not  to 
be  here  considered.  The  legislature  saw  fit  to  designate 
the  number  ^required  by  the  state,'  and  that  designation  is 
not  subject  to  review.  That  is  a  matter  with  which  neither 
the  respondent  nor  this  court  has  anything  whatever  to 
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Until  the  question  of  title  to  these  books  arises  in  a 
proper  action,  and  between  proper  parti(\s,  we  are  not 
called  upon  to  decide  the  question,  or  to  pive  our  views  in 
advance  of  an  actual  case  properly  instituted.  We  can 
not  declare  a  statute  void  upon  the  assumption  that  some 
one,  at  some  future  time,  may  use  it  as  a  basis  for  tissert- 
ing  an  unjust  claim  to  property  delivered  to  him  as  a  state 
official,  and  upon  the  presumption  that  the  officers  of  this 
state  will  not  surrender  to  the  state,  or  to  thcMr  successors 
in  office,  the  property  received  from  the  state  to  enable 
them  to  intelligently  iDerform  their  official  duties  if  the 
property  should,  under  the  law,  be  surrendennl  either  to 
the  state  or  to  their  successors.  The  objection  that  this 
statute  is  obnoxious  to  the  provision  of  our  constitution 
against  the  granting  of  any  special  or  exclusive  privilege 
is  not,  in  our  judgment,  well  taken.  Mr.  Cobbey  is  the 
only  party  having  these  books.  If  the  state  wishes  to  pur- 
chase, it  must  purchase  from  him.  It  is  true  that  there  is 
another  statute  published,  and  which  the  state  could  pur- 
chase from  another  party,  but  we  know  of  no  prohibition 
resting  upon  the  legislature  to  determine,  for  itself,  which 
of  these  statutes  it  will  buy  for  the  use  of  the  state  officers. 
If  this  purchase  from  Mr.  Cobbey  is  granting  to  him  a 
special  or  exclusive  privilege  because  he  is  the  only  person 
owning  this  particular  kind  of  a  statute,  and  the  legisla- 
ture is  prohibited  from  dealing  with  him  on  that  account, 
then  it  must  refuse  to  deal  with  anyone  who  is  the  ex- 
clusive possessor  of  a  certain  kind  of  property,  however 
great  the  need  of  the  state  may  be  for  the  use  of  such  prop- 
erty. The  state  having,  as  we  think,  an  undoubted  right 
to  make  this  purchase,  it  is  not  for  the  courts  to  interfere 
or  to  take  any  action  in  the  matter.  If  at  some  future 
time,  because  of  a  claim  of  ownership  made  to  these  stat- 
utes by  any  officer  to  whom  they  may  be  delivered,  the 
question  of  title  shall  arise,  that  question  will  be  deter- 
mined; together  with  the  other  question  argued  as  to 
whether,  if  title  does  pass  to  the  recipient,  it  constitutes 
a  perquisite. 
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Because  the  decree  of  the  district  court  prohibits  the 
secretary  and  auditor  of  state  from  carrying  into  effect  a 
law  which,  upon  its  face,  is  valid,  we  recommend  that  its 
judgment  be  reverstnl  and  the  cause  dismissed. 

Letton  and  Kibkpatriok,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversini  and 
the  cause  dismissed. 

BfiVERaED. 


City  of  South  Omaha  v.  Mary  Meehan. 

Filed  Febbuabt  17,  1904.    No.  13,217. 

1.  Action  to  Quiet  Title:  Adverse  Possession.  In  an  equitable  suit 
to  quiet  title,  a  municipal  corporation  being  defendant  claimed 
title  to  the  land  in  controversy  by  dedication  as  a  public  street, 
but  offered  no  proof  of  this  allegation.  The  plaintiff  showed  ad- 
verse possession  in  himself  and  grantor  for  more  than  10  years 
prior  to  the  commencement  of  the  action.  Held,  That  plaintiff 
was  entitled  to  a  decree. 

2. :     Where  one   goes  upon   land   under  no  color  of 

title,  but  as  a  mere  intruder,  he  can  acquire  title  by  adverse 
possession  only  to  so  much  of  the  land  as  he  actually  occupies 
and  uses  for  the  period  prescribed  by  statute. 

8.  Evidence.  Evidence  examined,  and  held  sufficient  to  sustain  a 
decree  for  plaintiff  to  so  much  of  the  land  as  she  la  shown  to 
have  used  and  occupied. 

Error  to  the  district  court  for  Douglas  county :  Charles 
T.  Dickinson,  Judge.    Reversed  loith  directions, 

A,  H.  Murdoch,  for  plaintiff  in  error. 

(\  R.  Scott  and  E.  H.  Scott,  contra. 

Kirkpatrick,  C. 

This  was  an  action  to  quiet  title  brought  by  Mary  Mee- 
han, defendant  in  error,  against  the  city  of  South  Omaha, 
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plaintiff  in  error.  There  was  judgment  for  plaintiff  in 
the  lower  court;  this  proceeding  in  error  being  prosecuted 
by  the  city.  Plaintiff,  in  her  petition  in  the  lower  court, 
alleged  that  the  property  involved  in  this  suit,  and  which 
was  described  fully  in  the  petition,  was  her  absolute  prop- 
(*rty  because  of  adverse  possession  in  herself  and  her  grant- 
ors. For  answer,  the  city  pleaded  its  corporate  existence 
as  a  municipality  under  the  laws  of  this  state;  that  the 
property  described  in  plaintiff's  petition  was  the  property 
of  the  city  by  dedication  as  a  public  highway;  that  the 
possession  of  plaintiff  and  her  grantors  was  permissive  and 
temporary,  and  so  continued  until  the  passage  of  an  or- 
dinance by  the  city  making  the  erection  of  any  structure 
on  the  public  highway  a  misdemeanor,  and  the  presence  of 
any  house  or  building  on  the  streets  and  alleys  a  nuisance; 
that,  siuce  the  passage  of  the  ordinance  refern^d  to,  the 
plaintiff  and  her  grantors  have  been  guilty  of  maintaining 
a  nuisance,  and  could  not  acquire  title  under  possession. 
For  aflBrmative  lelief,  the  city  asked  that  the  premises  be 
awarded  to  it,  and  that  its  absolute  title  in  fee  be  decreed. 
The  reply  filed  by  plaintiff  was,  in  effect,  a  general  denial. 

The  facts  shown  by  the  evidence  may  conveniently  be 
stated,  so  far  as  necessary,  in  the  consideration  of  the 
errors  assigned  and  argued  by  the  city  upon  which  it  relies 
for  reversal.  The  first  contention  relates  to  the  sufficiency 
of  the  evidence  to  prove  all  the  elements  ess(»ntial,  under 
the  decisions  of  this  court,  to  title  by  adverse  possession, 
particularly,  that  plaintiff  failed  to  show  that  slu»  had  held 
adversely,  with  the  intention  of  holding  it  as  owner,  for  10 
years  or  more. 

This  action  was  commenced  in  May,  1900.  Plaintiff 
went  into  possession  of  the  premises  under  an  instrument 
dateil  in  September,  1897.  This  instrument  is,  in  form,  a 
bill  of  sale,  by  which  Melissa  Buckner,  a  widow,  in  con- 
sideration of  the  sum  of  f85  gi'ants,  sells,  transfers  and 
delivers  to  plaintiff  "the  following  described  goods,  chat- 
tels and  personal  property,  to  wit :  That  one  and  one-half 
story  frame  cottage  on  the  west  line  of  26th  street  on  P 
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street,  and  known  as  the  Buckner  property,  in  South 
Omaha.  To  have  and  to  hold,  all  and  singular,  the  said 
goods,  chattels  and  personal  property,*'  etc. 

There  is  sufficient  evidence  to  establish  that  Mrs.  Buck- 
ner, named  as  grantor  in  the  instrument  just  referred  to, 
built  the  house  in  188(5,  and  from  and  after  that  time,  and 
up  to  the  time  of  the  transfer  to  plaintiff,  had  lived  in  the 
house  and  on  the  premises,  during  which  period  she  main- 
tained an  open,  continuous,  exclusive  and  adverse  posses- 
sion thereof,  claiming  the  property  as  her  own.  There  is 
no  conflict  in  the  record  as  to  the  claim  by  plaintiff  to  the 
land  on  which  the  house  stood,  during  the  period  of  her 
occupancy  after  the  purchase  from  Mrs.  Buckner. 

The  contention  based  on  this  state  of  facts  seems  to  be 
that,  as  the  instrument  from  Mrs.  Buckner  to  plaintiff 
only  purports  to  transfer  the  title  to  personal  property, 
goods  and  chattels,  plaintiff  succeeded  only  to  Mrs.  Buck- 
ner's  rights  to  the  property  mentioned  in  the  instrument, 
and  therefore  can  not  tack  her  own  adverse  possession  to 
that  of  Mrs.  Buckner.  Our  examination  of  the  record 
leads  us  to  the  conclusion  that  there  can  be  no  question  as 
to  the  intent  of  both  parties,  plaintiff  and  Mrs  Buckner, 
that  the  former  should  succeed  to  all  the  interest  of  the 
latter  in  the  property  in  controversy.  Nor  do  we  see  any 
serious  difficulty  in  suggestion  of  counsel,  that  evidence 
as  to  the  transfer  to  plaintiff  by  Mrs.  Buckner  of  her  rights 
to  the  land  in  dispute,  tends  to  vary  the  terms  of  the  bill 
of  sale  heretofore  referred  to.  It  is  to  be  kept  in  mind 
that  the  claim  of  plaintiff  is  not  based  upon  this  bill  of 
sale,  which  was  introduced  in  evidence  by  defendant  city, 
but  rather  upon  an  oral  contemporaneous  agreement,  at 
the  time  of  the  making  of  the  bill  of  sale,  by  which  plain- 
tiff succeeded  to  the  rights  of  Mrs.  Buckner  in  the  land. 
We  think  it  is  well  settled  that  the  right  of  one  person 
holding  land  adversely  may  be  transferred  io  another 
verbally.  Murray  v.  Romine,  60  Neb.  94.  And  if  the  testi- 
mony in  this  case  is  sufficient,  and  we  think  it  is,  to  show 
that  such  transfer  was  made,  then  the  possession  of  plajba- 
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tiff  may  be  tacked  to  that  of  Mrs.  Biiokncr  to  make  out 
Uer  title  by  prescription.    Lantry  v.  Wolff,  49  Neb.  374. 

Plaintiff  aski^d  to  have  her  title  quieted  in  a  strip  of 
land  bounded  on  the  west  by  Railroad  Avenue,  sonu»times 
called  27th  street,  on  the  east  by  2(ith  street,  on  tlie  north 
by  a  line  which  would  be  made  by  extending  th(»  north  line 
of  P  strec^t  from  26th  stre(*t  to  Railroad  Avenue,  and  on 
the  south  by  a  similar  line  made  by  extending  the  center 
line  of  P  street  from  26th  street  to  Railroad  Avenue. 
Counsi^l  for  the  city  contend  that  there  is  nothing  in  the 
l>roof  to  support  a  din^'rtx^  awarding  this  definite  strip  to 
I>laintitT,  the  argument  being  that  she  was  not  shown  to 
have  ever  been  in  the  actual  posession  and  use  of  all  of 
this  strip,  so  bounded.  The  evidence  shows  that  the 
l)ortion  of  the  land  which  was  not  in  actual  use  was  so 
precipitous  and  bluffy  as  to  make  it  unavailable  for  any 
purpose  what(»ver,  and  some  cases  are  cited  by  counsel  for 
plaintiff  to  the  effect  that,  where  the  land  is  cut  up  by 
8tr<?ams,  sloughs  or  bluffs,  it  is  not  practicabhj  or  possible* 
for  the  claimant  to  be  in  the  actual  possession  of  every 
part  of  it,  and  that  such  actual  possession  is  not  required. 
Trt'maine  v.  Weatherhy,  58  la.  615. 

In  the  case  at  bar,  however,  Mrs.  Buckner  was  a  mere* 
intruder,  entering  upon  the  land  without  color  of  title. 
The  rights  of  her  grantee  must,  therefore,  be  tested  by  the 
same  principles  which  w  ould  be  applied  to  Mrs.  Buckner. 
It  is  undisputed  that  all  of  the  land  described  in  the  decree 
was  not  being  actually  used  or  occupied.  Under  the  facts 
in  this  record,  we  can  find  no  principle  of  law  upon  which 
the  decree  can  be  sustained  as  to  the  portion  of  the  strip 
which  i>laintiff  did  not  actually  occupy. 

"There  is  a  marked  distinction,"  says  Norval,  C.  J.,  in 
Omaha  &  R.  V.  R.  Co.  v.  Richards,  38  Neb.  847,  "between 
a  possession  acquired  under  a  claim  of  right  or  color  of 
title^  and  where  possession  of  land  is  taken  and  held  by  a 
mere  usurper  or  intruder.  Where  a  party's  occupancy  is 
under  a  color  of  title,  his  possession  is  regarded  as  being 
coextensive  with  the  entire  tract  described  in  the  instru- 
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ui(»nt  under  which  possession  is  claimed.  ^  On  the  other 
hand,  where  one  enters  without  color  of  title,  his  possession 
is  confined  to  the  laud  actually  occupied.  It  is  firmly 
settled  in  this  state  that  while  color  of  title  is  not  indis- 
pensable to  adverse  possession,  yet,  when  the  occui>uncy  is 
without  color  of  title,  possession  is  limited  to  the  land 
actually  occupied,"  citing  Gatling  v.  Lane,  17  Neb.  80; 
Haywood  v.  Thomas,  17  Neb.  237. 

The  rule  announced  in  th(»  cjises  cited  by  counsel  for 
plaintitt',  to  the  effect  that  actual  possession  and  use  of 
every  jjortion  of  land  claimed  advers(;ly  is  unnecessary  to 
sustain  the  claim,  where  the  character,  situation  and  topog- 
raphy of  the  land  makes  this  universal  use  impossible, 
applies,  we  think,  only  to  adverse  claimants  holding  land 
under  some  color  of  title,  or  under  an  instrument  which 
defines  with  sufficient  precision  the  exact  boundaries  of  the 
land  clainuHl  to  be  occupied  adversely.  Un<ier  the  facts  in 
this  case,  we  can  see  no  escai>e  from  the  application  of 
the  principle  announced  in  the  Ifickards  case,  supra,  that 
where  the  occupancy  is  without  color  of  .title,  possession 
must  be  limited  to  the  land  actually  occupied.  We  are, 
therefore,  of  the  opinion  that  the  learned  trial  court  erred, 
in  so  far  as  he  quieted  title  in  plaintiff  to  any  portion  of 
the  land  in  dispute,  which  the  proof  showed  she  did  not 
actually  occupy. 

A  further  contention  of  the  city  is  that  the  trial  court 
erred  in  quieting  title  in  plaintiff  as  against  the  city  of 
South  Omaha,  because  of  the  provisions  of  section  6  of  the 
code,  aa  amendcnl  by  act  of  the  legislature  approved  April  1, 
1899,  providing  that  the  limitations  upon  an  action  for 
the  recovery  of  r(*al  estate  therein  provided  shall  not  be 
held  to  apply  to  a  municipal  corporation  seeking  to  re- 
cover title  or  possession  of  a  public  street.  The  record 
shows  that  title  by  adverse  possession  had  ripened  in  Mrs. 
l>uckner,  plaint itr's  grantor,  before  the  transfer  of  her 
interest  to  plaintiff,  which  occurred  prior  to  the  enact- 
uient  of  the  amendment  in  1899.  We  do  not  think  it  can 
be  successfully  contended,  that  the  amendment  referred 


Vol.  71]  JANUARY  TERM,  1904.  235 


City  of  South  Omaba  t.  Meehan. 


to  can  have  the  force  of  taking  away  a  right  of  recovery 
upon  a  cause  of  action  which  had  accrued  prior  to  its 
enactment.  A  legislative  enactment  will  always  be  con- 
strued to  operate  prospectively,  unless  the  intent  of  the 
lawmaking  power  to  the  contrary  is  plainly  expressed. 
State  V.  City  of  Kearney,  49  Neb.  337. 

It  may  be  added  that,  while  it  is  satisfactorily  establishoil 
that  there  was  a  continuous  user  of  the  premises  on  which 
the  house  and  other  buildings  were  located  under  claim 
of  ownership,  it  is  also  shown  by  the  evidence  that  no  por- 
tion of  the  property  claimed  by  plaintiff  was  ever  used  by 
the  city  as  a  public  highway,  and,  if  further  proof  were 
needed  that  it  never  claimed  or  asserted  title  to  the  land 
as  against  the  occupant  during  this  long  period,  it  would 
be  found  in  the  fact  that,  many  years  before  the  com- 
mencement of  this  action,  26th  street  was  paved,  and,  at 
that  time,  a  permanent  curb  was  placed  along  the  east 
line  of  the  premises  in  controversy,  extending  through  the 
entire  width  of  P  street,  from  which  it  would  seem  any 
rational  person  would  be  justified  in  inferring  an  abandon- 
ment by  the  city  of  any  claim  to  the  property  occupied  by 
plaintiff. 

In  its  answer,  the  city  laid  claim  of  title  to  the  premises 
by  dedication  as  a  public  highway.  There  is  no  proof 
of  any  kind  in  the  record  that  the  city  ever  obtained  title 
to  the  tract  in  this  way  or  in  any  other.  We  know  of 
no  rule  that  entitles  the  city  to  the  presumption  that  the 
tract  of  land  in  dispute  was  ever  deilicatcMl  to  the  city  as 
a  public  street.  It  is  quite  conclusively  shown  by  this 
rword,  that  no  part  of  the  disputed  tract  was  ever  used  by 
the  city  ajB  a  highway.  Many  years  before  the  conunence- 
ment  of  this  action,  the  city  caused  26th  street  to  be 
paved,  and,  at  that  time,  laid  a  permanent  stone  curb 
along  the  west  line  of  26th  street,  extending  the  entire 
width  of  that  street,  as  already  stated.  It  would  seem, 
therefore,  that  in  any  event  the  decree,  in  denying  relief 
to  the  city  of  its  affirmative  prayer,  was  right. 

We  find  the  record  without  error,  with  the  exception 


236  NEBRASKA.  REPOKTS.  [Vol.  71 


Cady  T.  Usher. 


already  pointed  out,  and  it  is  therefore  recommended  that 
the  judgment  of  the  district  court  be  reversed  and  the 
cause  remanded,  with  directions  to  the  district  court  to 
enter  a  decree  in  favor  of  plaintiff.  Meehan,  in  so  much  of 
the  property  described  in  her  petition  as,  by  the  evidence, 
she  may  be  shown  to  have  actually  occupied. 

DuPFiE  and  Letton,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  to  the  district  court,  with  directions 
to  enter  a  decree  in  favor  of  plaintiff,  Meehan,.  quieting 
title  in  her  to  so  much  of  the  property  as,  by  the  evidence, 
she  may  be  shown  to  have  actually  occupied. 

Judgment  accordingly. 


Henry  F.  Cady  v.  Frank  G.  Usher. 

PiLKD  Februabt  17,  1904.     No.  13,392. 

Foreclosure  of  Mortgager  Deficiency  Judgment.  Where  it  is  dis- 
closed that  the  notes,  to  secure  which  a  mortgage  is  given,  are 
barred  by  the  statute  of  limitations  at  the  time  of  the  commence- 
ment of  the  foreclosure  proceedings,  the  mortgagee  is  not  en- 
titled, under  the  provisions  of  section  847  of  the  code  aa  it 
existed  prior  to  the  legislative  session  of  1897,  to  a  deficiency 
Judgment,  after  the  coming  in  of  the  report  of  the  sale  of  the 
mortgaged  property. 

Error  to  the  district  court  for  Fillmore  county :  George 
W.  Stubbs,  Judge.    Affirmed. 

F.  B.  Doniathorpe^  for  plaintiff  in  error. 

H.  P.  Wilson,  contra. 

KiRKPATRIOK,  0. 

This  is  a  proceeding  in  error  prosecuted  from  a  judg- 
ment of  the  district  court  for  Fillmore  county,  denying 
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the  motion  of  plaintiff  in  error,  who  was  plaintiff  below 
and  who  will  be  styled  herein  as  plaintiff,  for  a  deficiency 
judgment  in  a  mortgage  foreclosure  proceeding.  On  Oc- 
tober 5,  1901,  plaintiff  instituted  a  foreclosure  proceeding 
upon  a  mortgage  securing  three  promissory  notes  matur- 
ing January  26,  February  26  and  April  26,  1896,  respect- 
ively. More  than  5  years  had  elapsed  after  the  maturity 
of  the  notes  before  the  foreclosure  proccn^ings  were  com- 
menced. Among  other  defenses,  the  answer  pleaded  the 
statute  of  limitations.  On  Februarj-  12,  1902,  a  trial  was 
had,  resulting  in  a  de<*r(H^  of  foreclosure  in  favor  of  plain- 
tiff for  the  sum  of  f  1,4()6.25.  The  sheriff  was  directed  to 
sell  the  premises  included  in  the  mortgage  as  upon  execu- 
tion. A  stay  was  taken,  and  after  its  expiration,  a  sal^ 
was  duly  made,  and,  upon  the  return  of  the  sh(*riff  to 
such  sale,  it  was  disclosed  that  there  was  a  d(»ficiency 
amounting  to  |1,543.63.  Plaintiff  afterwards  fiU^d  a  mo- 
tion for  a  deficiency  judgment,  which,  on  June  30,  1903, 
was  denied  on  the  ground  that  the  notes  in  suit  had  becm 
fully  barred  by  the  statute  of  limitations  at  the  time  the 
foreclosure  proceedings  were  commenced. 

It  is  contended  by  plaintiff  that,  because  in  the  decree 
of  foreclosure  an  amount  was  found  due  to  the  plaintiff 
from  the  defendant,  and  an  order  entered  that,  unless  de- 
fendant made  payment  within  20  days,  an  order  of  sale 
should  issue,  this  amounted  to  a  final  judgment  against 
defendant,  fixing  his  liability  for  the  deficiency,  and  that 
defendant  could  not,  at  a  subsequent  time,  be  permitted 
again  to  defend.  We  are  unable  to  accept  this  view.  The 
finding  and  decree  of  foreclosure  did  not  amount  to  a 
personal  judgment  against  the  defendant.  Ailing  v.  Nel- 
son^ 55  Neb.  161.  The  mortgage  was  not  barred  by  the 
statute,  and  plaintiff  was  entitled  to  a  decree  of  fore- 
clasure;  but,  before  a  deficiency  judgment  could  have  been 
rendered,  the  court  must  have  found  from  the  evidence 
that  defendant  was  liabh*  on  the  notes  in  suit,  and,  as  it 
was  disclosed  by  the  pleadings  and  the  evidence  that  the 
notes  were  barred,  plaintiff  was  not  entitled  to  a  deficiency 
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judgment  thereon.  It  follows  that  the  judgment  of  the 
trial  court  is  right. 

A  second  and  ecpially  valid  reason  is  disclosed  by  the 
rword  why  the  judgment  must  be  aflSrmed.  On  June  30, 
1903,  the  cause  secerns  to  have  bi*en  before  the  district  court 
upon  the  motion  of  plaint itf  for  a  deficiency  judgment  and 
the  pleadings  in  the  case,  and  judgment  was  entered 
against  plaintiff  dismissing  his  application  for  a  deficiency 
judgment.  Plaintiflf  was  given  40  days  within  which  to 
prepare  and  settle  a  bill  of  exceptions  containing  the  evi- 
dence heard  by  the  trial  court,  and  w(*  find  this  bill  of 
exceptions  in  the  r(H!ord;  but  no  motion  for  a  new  trial 
was  ever  fiknl  in  the  case  or  ruled  on  by  the  trial  court, 
and  this  would  siH^m  to  preclud(*  plaintiff  from  obtaining 
any  relief  in  this  court,  even  had  the  action  of  the  trial 
court  been  erroneous,  which  clearly  it  is  not. 

It  is  therefore  r(*commended  that  the  judgment  of  the 
district  court  be  affirmed. 

DuFPiB  and  Letton,  CC,  concur. 

By  the  Court:  For  the  reasons  statc^d  in  the  foregoing 
opinion,  the  judgm(»nt  of  the  district  court  is 

Affirmed. 


Hans  H.  Peterson,  appellant,  v.  Jambs  W.  Fisher, 

APPELLEE. 

FttED  Februaby  17,  1904.    No.  13,424. 

Highway:  County  Board:  Jubishiction.  If  the  public  has  acqiiiref! 
no  right  by  prescription  or  dedication  to  a  way  across  the  lami 
of  an  individual,  the  court  may  examine  the  proceedings  by 
which  It  was  attempted  to  lay  out  a  highway  across  the  same, 
to  ascertain  whether  or  not  the  county  board  had  jurisdiction 
to  act,  and  the  lapse  of  time  alone  will  not  supply  a  jurisdictional 
defect  In  the  proceedings. 

Appeal  tvom  the*  district  court  for  Antelope  county: 
John  F.  Hovd,  JruGic.      Itcrcnscd  irilh  ilincfions. 
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B.  D.  Kilbourn,  for  appellant. 
B.  S.  Thornton^  for  appellee. 

Lbtton,  C. 

This  action  was  brought  by  the  plaintiff  to  enjoin  the 
defendant  as  road  overseer  from  entering  upon  his 
premises  and  removing  a  fence  from  a  portion  of  the 
same,  where  defendant  claims  that  a  public  road  exists, 
the  plaintiff  denying  the  existence  of  the  highway.  It 
api>ears  that,  in  1876,  a  petition  was  filed  with  the  county 
board  of  Antelope  county,  praying  for  the  location  of  a 
road,  part  of  which  ran  over  the  land  where  this  dispute 
arises  between  sections  11  and  14.  This  petition  was 
signed  by  20  persons,  citizens  of  Antelope  county.  A 
notice  of  the  filing  of  said  petition  was  filed  with  the 
county  clerk  of  said  county,  with  a  certificate  of  the  post- 
ing of  the  same.  On  the  5th  day  of  July,  1876,  one  Amos 
West  was  appointed  commissioner  to  view  and  locate  the 
road  as  petitioned  for.  West  qualified  according  to  law, 
and  reported  favorably  upon  said  road,  and,  on  the  2d  day 
of  January,  1877,  the  report  of  x\mos  \YoM  as  couimis- 
sioner  of  said  road  number  23  was  acceptcni  by  the  county 
board,  and  the  clerk  instructed  to  notify  him  to  survey  and 
plat  the  same  according  to  law.  Pursuant  to  these  instruc- 
tions, the  commissioner  employed  a  surveyor  and  chain 
carriers,  laid  out  the  road,  and  filed  his  field  notes  with  the 
county  clerk.  Section  11  was  then  open  prairie  and  sch!- 
tion  14  was  occupied.  It  is  appar(*nt  from  the  testiiuony 
that  a  portion  of  the  road,  so  located,  has  been  traveled  by 
the  public  for  a  great  many  years,  but  thatthe  portion  of 
the  same  lying  between  sections  11  and  14  has  only  been 
traveled,  occasionally,  for  a  portion  of  the  distance  along 
the.  line  between  said  sections.  It  seems  that  the  road 
between  sections  12  and  13,  immediately  east  of  the  dis- 
puted portion,  is  quite  well  traveled,  and  that  the  travel 
westward  usually  proceeds  along  the  section  line  between 
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sections  12  and  13,  the  greater  portion  tlien  turning  north 
of  the  section  line  about  80  rods,  thence  going  west  again, 
but  that  a  few  persons  have  traveled  on  west  between  the 
south  line  of  section  11  and  the  north  line  of  section  14 
for  about  three-fourths  of  a  mile,  to  a  point  nearly  north 
of  the  plaintiff^s  house,  where  they  turned  to  the  south 
and  passed  around  by  the  plaintiff's  house  to  the  west 
again.  The  road  between  sections  10  and  15  running  east 
of  the  disputed  point  is  also  a  well  traveled  road  The 
plaintiff  is  the  owner  of  the  northwest  quarter  of  section 
14  and  the  southeast  quarter  of  section  11,  and  lives  on 
the  southwest  corner  of  the  northwest  quarter  of  section 
14.  He  testifies  that  there  has  been  no  travel  along  the 
disputed  line  because  it  is  all  full  of  gulches,  and  that  two 
years  ago  he  put  up  a  fence  upon  the  line  across  the  dis- 
puted road. 

The  plaintiff  contends  that  the  proceedings  by  w^hich 
the  county  board  attempted  to  establish  the  road  were 
defective  and  void  for  want  of  a  proper  petition  and  no- 
tice, and  that  no  public  road  has  ever  been  opened  or  used 
across  the  premises.  The  proceedings  were  had  over  25 
years  ago.  After  the  lapse  of  so  many  years,  if  there  had 
been  user  by  the  public  for  ten  years,  the  presumption 
would  be  that  the  proceedings  to  establish  the  road  were 
regular,  and  the  court  would  not  examine  the  original 
proceedings  for  the  laying  out  of  the  road  to  determine 
whether  or  not  they  are  valid.  City  of  Beatrice  v.  Black, 
28  Neb.  263. 

The  question  in  this  case  is,  whether  the  presumption 
arising  from  the  long  lapse  of  time  since  the  attempted 
proceedings  to  lay  out  a  highway,  a  portion  of  which  is  in 
dispute,  is  conclusive  against  the  OAvner  of  premises  over 
which  the  public  has  only  occa*sionally  traveled  a  portion 
of  the  disputed  highway.  In  the  case  of  the  City  of 
Beatrice  v.  Black,  supra,  it  appeared  that  the  proceedings 
to  lay  out  the  road  were  defective,  and  the  court  say : 

"If  a  petition  is  duly  presented  to  the  proper  tribunal 
praying  for  a  public  road  from  one  point  to  another  in 
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the  county,  and  such  petition  is  granted  and  the  road  lo- 
cated and  opened  for  travel  and  is  used  by  the  public  gen- 
erally, the  right  in  the  pul)lic  will  IxHOiiie  complete  aftcT 
10  years,  and  the  court  will  not  look  at  the  original  pro- 
(•(HMlings  to  determine  the  validity  of  the  road  but  to  as- 
certain the  extent  of  the  location.  ♦  ♦  ♦  The  rule  would 
he  different  if  the  action  was  brought  before  the  bar  of 
the  statute  was  completed." 

In  that  case  the  court  found  that  a  h^gal  higln\ay  ex- 
isttnl  by  reason  of  the  public  having  accpiirtHl  an  easement 
in  the  highway  on  account  of  the  road  being  traveled  and 
us(h1  by  the  public  gc^nerally  for  over  10  years. 

It  is  not  the  long  period  of  time  that  has  passed  since 
the  defective  proceedings   were  had   that   r(*nd(TS   th(Mn 
sacred  from  attack,  but  it  is  the  prescriptive  right  gaimnl 
by  the  public  through  its  use  and  occupation  of  the  high- 
way for  more  than  the  statutory  period  of  limitation.    Tlu* 
lack  of  jurisdiction  to  act  can  not  be  supi^lied  by  the  lapse 
of  time.     It  may  be  that  the  defei^tive  proceedings  may  ho 
consid(»retl   by  the  court  as  defining  the  extent  of  the 
prescriptive  right  claimed,  but  not  as  a  basis  of  tin*  same*. 
i*tThaps  the  court  may  look  to  them  to  a^scertain  the  extent 
of  the  claim  of  the  public,  in  the  same  manner  as  it  would 
have  rc^course  to  a  deed  giving  color  of  title  to  determin(» 
the  extent  of  an  adverse  possession  claimed  by  an  indi- 
vidual under  it,  but  this  is  not  determined.    The  evidcmet* 
in  this  case  shows  that,  while  bofeh  east  and  W(vst  of  th(» 
line  between  sections  11  and  14  the  road  was  fn^ely  trav- 
eled by  the  public,  yet  it  further  shows  that  the  nuun  lin(^ 
of  travel  was  turned  aside  on  the  east  line  of  these  sei-tions, 
wa*s  diverted  to  the  north,  thence  westward  across  section 
11,  tli(?nce  southward  after  having  passed  over  said  scntion 
to  a  continuation  of  the  original  line  running  east  and 
w(»st.     The  plaintiff  t<^stifies  that  he  had  a  gate  at  tin*  (»ast 
line  of  said  section,  and  that  a  few  persons  came  tlirough 
the  gsite,  pass<*d  along  between  the  seeticms,  th(»n((»  south- 
ward to  his  house,  but  then*  is  no  eviden(*(»  that  nny  public 
work  was  ever  done  upon,  or  that  the  public  in  gencTal 
19 
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ever  traveled  on,  the  liue  between  sections  11  and  14,  and 
there  is  no  evidence  of  travel  between  these  sections  for  as 
long  a  period  as  10  yeai's.  This  being  the  case,  no  prescrip- 
tive right  was  acquirtxi  by  the  public  as  against  the  own- 
ers of  the  land  in  said  sections,  and,  since  the  plaintiflF  in 
this  case  never  recognized  any  right  of  the  public  to  pass 
over  his  premisc^s,  it  is  apparent  that,  unless  the  original 
proceedings  were  valid,  no  public  highway  exists  over  the 
land  of  the  plaintiff  at  the  place  in  dispute.  Gchris  v. 
Fuhrman.  (JS  Neb.  325;  Emjh  v.  limit,  50  Neb.  358;  Hill 
/;.  McGinn  is,  64  Neb.  187. 

The  original  proceedings  were  defective  in  this,  that  no 
p(»tition  sigmnl  by  10  landholders  of  the  vicinity  was  ever 
presented  to  the  county  l)oard,  that  there  is  no  proof  that 
any  notice  was  ever  postinl  ui)()n  th(^  court  house  door,*  or 
that  mor(»  than  one  notice  was  ever  posted  anywhere. 
These  were  essential  prere(|uisit(*s  to  the  jurisdiction  of  the 
county  board,  and  without  theui  its  action  was  a  nullity. 
Doody  V.  Vaughn,  7  Neb.  28.  For  these  reasons  the  pro- 
ct*edings  were  of  no  validity,  and  by  th(*  same  the  public 
acquired  no  rights  as  against  the  plaintiff. 

Since  no  highway  was  legally  establish(^l  OA'er  the  plain- 
tift'^s  premises  by  h^gnl  proccn^dings,  -jind  none  has  b(*en 
acquire<l  by  prescription,  he  is  entitled  to  an  injunction 
in  this  case. 

We  recommend  that  th(»  cause  be  revei'sed  and  remandcnl. 
with  directiims  to  th(».  district  court  to  enter  a  decree  in 
accordance  with  this  o])inion. 

DuFFiE  and  Kiukpatuk^k,  CC,  concur. 

By  the  Court:  For  the  n^asons  stat(Ml  in  the  foregoinj; 
opinion,  this  cause  is  rev(»rs(Ml  and  remanded,  with  dinn*- 
tions  to  the  district  court  to  enter  a  decree  in  accordance 
with  this  opinion. 

Judgment  accordingly. 
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W.  F.  Cook  v.  State  op  Nebraska. 

Filed  March  2,  1904.     No.  13,038. 

L  Criminal  Iaw:  Fai^be  Pretenses.  To  constitute  the  crime  of  ob- 
taining money  under  false  pretenses,  the  pretense  or  pretenses 
relied  on  must  relate  to  a  past  event  or  an  existing  fact;  any 
representation  or  assurance  in  relation  to  a  future  transaction, 
however  false  and  fraudulent  it  may  be,  is  not  within  the  mean- 
ing of  the  statute. 

2.  Instruction:  Error.  On  the  trial  of  one  charged  with  the  violation 
of  section  125  of  the  criminal  code,  the  giving  of  an  instruction 
which,  in  substance,  informs  the  jury  that  if  they  find  that  the 
representations  relied  on  amount  to  a  promise  to  perform  a 
future  act,  such  promise  must  be  carried  out  in  good  faith,  and 
a  failure  to  fulfil  it,  with  intent  to  defraud,  will  render  the  de- 
fendant guilty  the  same  as  though  such  representations  related 
to  a  past  event  or  an  existing  fact,  is  reversible  error. 

Error  to  the  district  court  for  (^heyenne  county :  George 
W.  Norris,  Judge.    Reversed. 

W.  P.  Miles,  James  I/.  Mcintosh  and  Hamcr  &  Hamer, 
for  plaintiff  in  error. 

Frank  N.  Prout,  Attorney  General,  contra. 

Barnes,  J. 

An  information  was  filed  in  the  district  court  for 
(Tieyenne  county  against  the  plaintiff  in  error,  charging 
him  with  the  crime  of  obtaining  money  under  false  pre- 
tenses by  falsely  stating,  on  the  1st  day  of  October,  1901, 
to  one  J.  W.  Wehn,  that  he,  the  plaintiff,  was  the  owner 
of  and  had  in  his  possession  150  head  of  yearling  steers, 
branded  with  a  "Y"  on  the  right  hip;  that  he  also  had  in 
his  possession  and  owned  100  tons  of  hay,  all  situated  on 
his  ranch  in  Banner  county,  Nebraska;  that,  by  moans  of 
such  false  statements  or  pretenses,  he  procured  a  loan  of 
money  from  the  said  Wehn,  amounting  to  $1,200;  that  he 
gave  his  note  therefor  due  in  6  months  thereafter,  and 
secured  the  payment  thereof  by  a  chattel  mortgage  on  th(? 
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steers  and  hay  above  mentioned.  The  truth  of  thest*  state- 
ments was  properly  negatived  by  the  information;  in  fact 
the  charge  contained  therein  was  suflBcient. 

On  the  18th  day  of  November,  1902,  the  plaintiff  ap- 
peared at  the  bar  of  the  court  and  entered  his  plea  of  not 
guilty.  Immediately  thereafter  he  was  tried,  found  guilty 
as  charged  in  the  information,  and  was  sentenced  to  the 
penitentiary  for  the  period  of  3  years.  He  thereupon  prose- 
cuted error.  His  petition  contains  several  assignments, 
but  we  will  only  consider  the  one  which  alleges  error  in 
the  instructions. 

It  may  be  said,  however,  in  passing,  that  the  proof 
showi^l  that  the  repr(\sentations  set  forth  in  the  informa- 
tion were  not  made  to  J.  W.  Wehn,  but  to  one  Burke,  and. 
in  order  to  avoid  the  effect  of  this  variance,  Burke  testified 
that  he  was  the  agent  of  AV'ehn,  and  that  it  was  Wehn's 
money  which  was  obtain(Hl  from  him  by  means  of  the  rep- 
resentations in  qu(»stion.  It  is  unnecessary,  however,  for 
us  to  determine  whether  or  not  this  was  a  fatal  variance. 

It  app(»ars  that  tlu^  plaintiff  denied  that  he  made  the 
representations  set  forth  in  the  information.  He  admitted 
that  h(*  riH-eived  the  money;  that  he  gave  the  note  and 
mortgage  in  question,  but  claimed,  and  furnished  con- 
siderable evidence  tending  to  show,  that  in  the  conversa- 
tion between  himself  and  Burke,  at  the  time  he  borrowed 
the  money,  he  stated  that  he  did  not  own  all  of  the  cattle 
described  in  the  morti^age,  but  was  bon'owing  the  money 
for  the  ]>uri)ose  of  purchasing  them;  that  he  agreed  to 
purchase  them,  and  also  agreed  that  as  soon  as  th(\v  were 
purchased  he  would  brand  them  and  place  them  on  his 
ranch,  thus  making  them  subject  to  the  mortgage,  which 
he  then  and  there  executed.  After  the  introduction  of 
the  evidence,  the  trial  judge  charged  the  jury,  among 
othiT  things,  as  follows: 

"Th(^  defc»ndant  in  this  case  admits  the  giving  of  the 
mortgage  as  claimed  by  the  proscHMition,  but  claims  that 
he  had  an  agr(M»nu»nt  and  undcM-standing  with  C,  H.  Burke 
that  the  uion(»y  obtained  by  the  giving  of  the  said  mort- 


Vol.  71]  JANUARY  TERM,  1904.  245 


Cook  V.  State. 


gage  should  be  used  by  him  for  the  purpose  of  buying 
steers,  such  as  de8cril)ed  in  the  mortgage ;  if  you  find  from 
the  evidence  that  at  the  time  said  mortgage  was  given  the 
defendant  did  not  represent  to  the  said  Burke  tliat  he  had 
the  steers  therein  described,  but  that  it  was  understood 
and  agreed  between  the  defendant  and  said  Burke  that 
said  money  so  obtained  should  be  used  by  the  defendant 
to  purchase  steers  of  that  description,  then  the  defendant 
could  not  be  held  liable  by  you  for  the  representations  con 
tained  in  said  mortgage,  as  to  his  having  jjossession  of 
such  steers  at  said  time,  but  if  such  agreement  were  made 
it  would  have  been^the  duty  of  the  defendant  to  use,  in 
good  faith,  the  money  so  obtained  for  the  purpose  of  pur- 
chasing the  steers,  such  as  is  described  in  said  mortgage, 
but  i*  you  find  that  he  did  not  use  said  money  for  said 
purpose,  and  at  the  time  of  obtaining  said  money  he  did 
not  intend  to  purchase  said  steers  as  agreed  uoon,  but  in- 
tended to  defraud  the  said  Wehn  out  of  the  same,  then  thc^ 
defendant  would  be  liable  the  same  as  though  he  had 
falsely  represented  that  he  had  in  his  possession  the  steers 
described  in  the  mortgage." 

By  this  instruction  the  jury  were  told,  in  effect,  that  th(» 
pretense  or  pretenses  relied  on  by  the  proscH^ution  need 
not  relate  to  a  past  event  or  an  existing  fact ;  that  if  the 
representation  or  assurance  related  to  a  future  transaction 
or  a  future  promise,  still  the  plaintiff  would  be  guilty  of 
the  crime  of  obtaining  money  under  false  pretenses;  and 
it  is  this  instruction  of  which  he  complains. 

It  is  a  well  settled  rule  of  the  criminal  law  that  the  pre- 
tense or  pretenses  relied  on  to  constitute  the  crime  must 
relate  to  a  past  event  or  an  existing  fact;  that  any  repri^- 
sentation,  or  assurance,  or  promise,  in  relation  to  a  fu tun- 
transaction,  however  false  and  fraudulent  it  may  be,  is  not 
within  the  meaning  of  the  statute.  Maxwell,  Criminal  Pro- 
cedure, 129;  Dillingham  v.  State,  5  Ohio  St.  280.  The  mis- 
representations must  be  of  a  fact  and  not  a  statement  of  an 
opinion,  or  the  making  of  a  promise.  1  McClain,  Criminal 
Law,  sec.  668.    This  rule  is  so  well  understood  that  it  is 
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unnecessary  to  cite  any  further  authorities  to  support  it. 
The  law  department  of  the  state,  while  not  confessing 
error,  does  not  contend  that  the  instruction  is  a  correct 
statement  of  the  law.  The  giving  of  this  instruction  was 
prejudicial  error,  for  which  the  judgment  of  the  district 
court  is  reversed  and  the  cause  remanded  for  a  new  trial. 

Beveksed. 

HoLOOMB,  C.  J.,  concurs.    Sedgwick,  J.,  absent  and  not 
sitting. 


Sonet  Ford  v.  State  of  Nebraska. 

FnjED  March  2,  1904.    No.  13,296. 

1.  Manslaughter.      Where    one    points    a    loaded    pistol    at    another. 

although  he  has  some  reason  to  thltik  It  Is  not  loaded,  he  is 
guilty  of  an  assault;  and  If  he  pulls  the  trigger,  thus  causing 
the  pistol  to  be  discharged  and  the  person  assaulted  is  klUed 
thereby,  he  is  guilty  of  manslaughter. 

2.  InstmctioiiB.     Instructions  requested   by  the  defendant  examined. 

and  held  properly  refused. 

8.  Bequest  for  Instructions.  A  defendant  in  a  prosecution  for  mur- 
der, is  ordinarily  entitled  to  have  the  theory  of  his  defense  sub- 
mitted to  the  jury  by  proper  Instructions;  but  where,  by  his  own 
theory,  he  is  guilty  of  manslaughter,  and  the  jury  so  find,  his 
rights  are  not  prejudiced  by  a  fiiilure  to  give  his  instructions. 

4.  Sentence  Beduce<L  The  defendant,  in  sport  or  through  mere 
wantonness,  pointed  a  pistol  at  the  deceased,  having  some  reason 
to  think  that  it  was  not  loaded;  and  the  deceased,  apparently  iu 
fear,  said,  "Look  out  how  you  handle  that  revolver  around  here; 
you  have  got  your  finger  on  the  trigger";  and  the  defendant 
replied,  "I  know  It,  and  I  will  show  you  how  it  works."  He 
thereupon  pulled  the  trigger,  and  a  shot  followed  which  killed 
the  deceased.  On  his  trial  the  jury  found  defendant  guilty  of 
manslaughter.  Held,  That  under  these  circumstances,  a  sen- 
tence of  seven  years  in  the  penitentiary  was  excessive,  and  tbat 
the  sentence  should  be  reduced  to  four  years. 

Error  to  the  district  court  for  Cherry  county:   James; 
J.  Harrington,  Judge.    Affirmed.    Sentenced  reduced. 
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Allrn  O.  Fisher  and  John  M.  Tucker ,  for  plaintiff  in 
error. 

Frank  N.  Prout,  Attorney  General,  and  Norris  Brown, 
contra. 

Barnes,  J. 

The  state  prosecuted  Soney  Ford  in  the  district  court 
for  Cherry  county  for  killing  one  Allen  Rothchilds.  The 
information  charged  him  with  murder  in  the  first  degree, 
sind  the  jury  found  him  guilty  of  manslaught<,*r.  The  trial 
judge  sentenced  him  to  imprisonment  in  the  penitentiary 
for  the  period  of  7  years.  To  reverse  this  sentence  he 
brings  error,  and  will  be  called  the  plaintiff. 

1.  It  is  contended  that  the  evidence  does  not  sustain 
the  verdict,  and  the  special  reason  given  for  this  conten- 
tion is  that  it  was  not  shown  that  the  killing  was  done 
while  the  plaintiff  was  in  the  commission  of  an  unlawful 
act.  The  facts,  as  shown  by  the  record,  are  substantially 
as  follows:  The  plaintiff  is  a  colored  man  who  had  been 
a  soldier  in  the  regular  army  and  was  discharged  while 
his  command  was  at  Port  Niobrara,  near  the  village  of 
Valentine,  in  Cherry  county,  Nebraska.  After  his  dis- 
charge, he  was  employed  in  driving  a  team  with  which 
he  carried  passengers  to  and  fro  between  the  village  of 
Valentine  and  the  Port.  On  the  evening  of  December  24, 
1902,  at  about  9  o'clock,  the  plaintiff  started  from  Valen- 
tine to  the  Port  with  4  or  5  passengers,  and  on  the  way 
they  concluded  to  stop  at  what  is  commonly  known  as  the 
"Hog  Ranch,"  a  vile  resort  for  men  and  women,  situated 
near  the  Post.  When  they  arrived  at  this  resort,  they  tied 
the  team  and  went  into  that  part  of  the  ranch  called  the 
dance  hall.  They  found  several  persons  there,  both  men 
and  women,  all  colored ;  and  after  warming  themselvep  at 
the  stove  the  plaintiff  danced  a  couple  of  times;  after  the 
dance  was  over,  he  went  up  to  the  platform  that  the  piano 
stood  on,  and  where  Rothchilds  sat,  having  the  pistol  with 
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which  the  shooting  was  done  in  his  hand.  He  flourished 
it  around,  and  the  deceased  said  to  him,  "You  should  mind 
how  you  handle  a  gun  around  here;  you  have  got  your 
finger  on  the  trigger";  and  the  plaintiff  said,  "I  know  I 
have,  but  I  want  to  show  you  how  it  works."  The  pistol 
was  pointed  directly  at  Rothchilds'  face,  and  was,  at  that 
instant,  discharged;  deceased  fell  from  the  piano  stool 
where  he  was  sitting,  and  the  plaintiff  ran  up  and  tried 
to  help  him  up;  threw  the  revolver  on  the  floor,  and  said 
to  the  bystanders,  "Don't  hurt  me,  I  didn't  mean  to  shoot 
him." 

There  was  no  evidence  showing,  or  tending  to  show,  any 
ill  feeling  between  Rothchilds  and  the  plaintiff,  and  no 
motive  was  shown  for  the  killing.  Of  course  there  is  some 
dispute  in  the  testimony  over  minor  particulars,  but  the 
foregoing  fairly  states  the  situation,  and  what  occurred 
at  the  time  the  fatal  shot  was  fired.  It  is  evident  from  the 
record  and  the  verdict  that  the  jury  acquitted  the  plaintiff 
of  murder  in  the  first  degi'ee  and  murder  in  the  second  de- 
gree, finding  that  there  was  no  premeditation  or  delibera- 
tion, and  that  the  shooting  was  done  without  malice;  but 
did  find  that  the  killing  was  done  unintentionally  while 
the  plaintiff  was  in  the  commission  of  an  unlawful  act. 
We  think  that  the  evidence  fully  sustains  this  verdict. 
The  pointing  of  the  revolv(^r  at  tlio  deceased  and  the  pull- 
ing of  the  trigger,  under  the  circurastauces,  was  an  unlaw- 
ful act. 

The  pointing  of  a  loaded  revolver  at  another,  if  within 
range,  is  an  assault,  and  the  same  is  true  if  it  is  not  loaded, 
if  the  person  aimed  at  is  not  aware  of  the  fact.  Maxwell, 
Criminal  Procedure  (2d  ed.),  81;  Beach  v.  Hancock^  27 
N.  H.  223.  As  already  indicated,  to  point  a  gun  or  pistol 
at  a  person  who  does  not  know  but  that  it  is  loaded,  and 
has  no  reason  to  believe  that  it  is  not,  is  an  assault.  1 
McClain,  Criminal  Law,  sec.  233;  State a\  Shcpard,  10  la. 
126;  atate  v.  TripUtt,  52  Kan.  ()78.  In  the  rasc>  of  State 
V.  Shcpaf%  supra,  the  dof(»n<]ant  was  indicted  for  an  as- 
sault with  a  gun  with  intent  to  commit  mnrder,  but  was 
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(•oiivict(Hl  of  an  assault  only.  At  the  close  of  the  t(^stimony 
the  defendant  requested  the  court  to  instruct  the  jury: 
''First,  that  they  must  find  that  the  gun  with  which  the 
allejj:e<l  assault  was  committed,  was  loaded  and  in  a  con- 
dition to  be  fired  off,  or  the  prestmtation  of  it  was  no 
assault ;  second,  that  if  they  found  the  gun  was  not  loadnl, 
they  would  find  the  defendant  not  guilty;  third,  that  if 
they  did  not  find  an  intent  to  kill,  they  should  find  the  de- 
fendant hot  guilty."  Th(»  refusal  to  give  thes(»  instruc- 
tion.s  was  assigned  as  error.    The  court  said: 

**\Ve  do  not  think  the  court  erred.  Mr.  Greenleaf  (vol. 
1,  sec.  59)  states  that  the  presenting  a  gun  or  pistol  at  a 
]M'rson  is  an  assault.  But  he  adds,  that  'whether  it  bt»  an 
assault  to  present  a  gun  or  pistol,  not  loaded,  but  doing  it 
in  a  manner  to  tcTrify  the  person  aiuunl  at,  is  a  point  ujK)n 
v/hi<h  irarned  judges  have  differed  in  opinion.'  ♦  ♦  ♦  After 
vi<»wing  the  question  in  its  various  lights,  we  are  incliniHl 
to  liohl  with  those  who  regard  it  as  an  assault,  where  the 
pcrscm  aiuM^d  at  does  not  know  but  that  the  gun  is  loadeil, 
or  has  no  reason  to  believe  that  it  is  not."  In  State  v. 
Triplrtt,  supra,  it  was  held: 

"A  person  may  be  guilty  of  an  assault  upon  anothcT  with 
a  pistol  without  firing  it  at  all,  and  if  he  does  tire  it,  with- 
out intending  at  the  moment  of  firing  to  hit  the  person 
upon  whom  he  is  charged  with  committing  the  offense, 
when  the  attitude  or  action  of  a  party  is  threatening 
towards  another,  and  the  effect  is  to  terrify,  the  offense  of 
assault  is  complete.  ♦  ♦  ♦  The  state  interferes  with 
and  punishes  evil  conduct  whenever,  among  other  reasons, 
it  tends  to  public  disturbance  or  breaches  of  the  peace, 
creates  disquiet  in  the  community,  or  inflicts  on  the  in- 
dividual a  wrong  entitling  him  to  governmental  protec- 
tion/' 

The  testimony  discloses  that  when  the  plaintiff  pointed 
the  revolver  at  Rothchilds  he  put  him  in  fear.  The  remark 
made  by  the  deceased  shows  that  he  fearinl  injury,  there- 
fore the  assault,  even  without  the  firing  of  the  pistol,  was 
complete.    And  so  it  may  be  said  with  absolute  certainty 
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that  at  the  time  the  fatal  shot  was  fired,  although  it  was 
done  unintentionally,  the  plaintiff  wajs  in  the  commission 
of  an  unlawful  act. 

2.  It  is  further  contended  that  the  court  erred  in  refus- 
ing to  give  the  jury  the  following  instruction  requested  by 
the  plaintiflF. 

^TTou  are  instructed  by  the  court  that,  if  you  are  not  con- 
vinced beyond  a  reasonable  doubt  by  the  evidence  that  the 
defendant  discharged  the  pistol  intentionally,  and  knew  or 
had  reason  to  believe  it  was  then  loaded,  but  on  the  con- 
trary the  evidence  undisputed  tends  to  the  belief  that  it 
was  accidental,  and  not  done  with  any  intent  or  desire  to 
injure  Rothchilds,  you  should  acquit  the  defendant" 

This  instruction  is  so  faulty  that  the  court  was  justified 
in  refusing  to  give  it.  As  we  have  seen,  the  evidence  was 
amply  sufficient  to  convict  the  plaintiflF  of  the  crime  of 
manslaughter,  and  the  mere  fact  that  the, shooting  was 
accidental,  and  not  done  with  intent  or  desire  to  injure  the 
deceased,  did  not  entitle  the  plaintiff  to  an  acquittal.  At 
the  time  the  fatal  shot  was  fired,  although  the  plaintiif 
had  no  intention  or  desire  to  injure  the  deceased,  and  al- 
though the  shot  was  accidental,  yet  he  was  in  the  commis- 
sion of  an  unlawful  act,  and  the  result  of  the  shooting,  to- 
gether with  this  fact,  clearly  rendered  him  guilty  of  the 
crime  of  manslaughter.  We  hold,  therefore,  that  the  court 
did  not  err  in  refusing  to  give  this  instruction. 

3.  It  is  also  contended  that  the  plaintiff  was  entitled  to 
have  his  theory  of  the  case  submitted  to  the  jury.  It  is  a 
suflRcient  answer  to  this  contention  to  say  that,  by  the 
plaintiff's  own  theory,  coupled  with  the  undisputed  facts, 
he  was  guilty  of  the  crime  of  manslaughter,  and,  the  jury 
having  found  him  not  guilty  of  a  greater  offense,  the 
failure  of  the  court  to  give  any  other  or  more  specific  in- 
struction relating  to  his  theory  in  no  manner  prejudiced 
his  rights. 

4.  Lastly,  it  is  contended  that  the  court  erred  in  refus- 
ing to  consider  plaintiff's  supplemental  motion  for  a  new. 
trial,  filed  on  the  9th  day  of  February,  1904.    The  par- 
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ticnlar  grounds  of  this  motion  are  alleged  to  be  newly  dis- 
covered evidence  material  for  the  defendant,  which  could 
not,  with  reasonable  diligence,  have  been  discovered  and 
produced  at  the  trial,  or  within  3  days  after  the  verdict 
was  rendered ;  and  such  alleged  newly  discovered  evidence 
is  presented  with  the  motion  in  the  form  of  an  affidavit. 
This  affidavit  is  made  by  one  Arthur  N.  Compton,  one  of 
the  surgeons  who  attended  the  deceased  from  the  day  ho 
was  shot  to  the  time  of  his  death.  The  substance  of  the 
affidavit  is  that  the  doctor,  during  a  professional  visit  to 
the  deceased,  asked  him  how  the  shooting  occurred,  and 
what  caused  it,  and  that  the  deceased  answered  ajs  fol- 
lows: *TPord  did  not  intend  to  shoot  me,  it  was  an  acci- 
dent," or  words  to  that  effect.  Even  if  this  evidence  were 
true  and  should  be  so  accepted  by  the  jury,  still  the  plain- 
tiff, under  the  circumstances,  would  be  guilty  of  the  crime 
of  manslaughter.  Again,  the  evidence  was  merely  cumu- 
lative, and  its  effect  would  only  strengthen  the  other  evi- 
dence given  on  the  trial,  and  which  tended  to  show  that 
the  shooting  was  accidental.  Indeed,  the  jury  must  have 
found  that  the  shooting  was  unintentional,  otherwise  it 
would  have  found  the  defendant  guilty  of  either  murder 
in 'the  first  or  second  degree.  Again,  the  affidavit  and 
motion  have  not  been  preserved  and  brought  here  in  the 
form  of  a  bill  of  exceptions,  and  therefore  we  must  refuse 
to  consider  it.  For  these  reasons,  we  can  not  say  tliat  the 
trial  court  erriHl  in  refusing  to  consider  the  supplemental 
motion  and  grant  a  new  trial  thereon. 

A  careful  examination  of  the  evidence  convinces  as  that 
the  jury  arrived  at  a  correct  verdict.  It  is  apparent  that 
the  plaintiff  was  not  actuated  by  any  motive  of  hatred  or 
revenge  in  his  actions  toward  the  deceased.  It  rather  ap- 
pears that  he  was  having  a  good  time  just  before  the  shoot- 
ing occurred ;  that  he  had  danced  a  couple  of  times  with  the 
women ;  that  he  had  given  an  exhibition  of  what  is  called 
the  "Buck  and  Wing"  dance,  and  in  fact  was  cutting  quite 
a  wide  swath,  to  use  a  common  expression;  that  while 
showing  off,  so  to  speak,  he  drew  the  pistol,  which  he  had 
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some  reason  to  suppose  was  not  loaded,  and  with  his  finger 
on  the  trigger  pointed  it  at  Rothchilds;  deceased  was 
frightened,  and  told  him  to  look  out  how  he  handled  the 
pistol  around  there,  that  he  had  his  finger  on  the  trigger, 
and  the  plaintiff  replied  that  he  knew  it,  and  he  wanted  to 
show  him  how  it  worked;  that  he  pulled  the  trigger  with 
the  pistol  pointed  directly  at  the  face  of  his  victim,  and 
the  shot  which  followed  was  as  much  a  surprise  to  the 
plaintiff  as  to  any  one.  In  this  view  of  the  case  he  was 
technically  guilty  of  the  crime  of  manslaughter,  and  while 
he  ought  to  reciMve  a  reasonable  amount  of  punishment  for 
his  criminal  careh^ssness,  and  his  uncalled  for  and  un- 
lawful act,  yet  it  is  our  opinion  that  the  sentence  imposed 
by  the  trial  court  is  too  severe.  The  fact  that  plaintiff  has 
iKH^n  convicted  of  a  crime  does  not  authorize  the  courts  to 
deprive  him  of  those  rights  which  the  law  still  recognizes, 
nor  treat  him  as  having  no  rights.  Our  constitution  pro- 
vid(\s:  "Kxc(*ssive  bail  shall  not  be  rcHjuii-ed;  nor  ex- 
cessive fin(»s  imposcKl ;  nor  cruel  and  unusual  punishments 
inflict(Hl.''  We  think  that  a  s<»ntence  of  7  years  in  the 
penitentiary,  under  all  the  circumstances,  may  fairly  be 
said  to  be  a  cruel  punishment,  and  under  the  power  given 
us  by  s(H*tion  509a  of  the  code  of  criminal  procedure  we 
will  r(»(luc(»  the  sentence  3  years.  The  judgment  of  the 
trial  court  is  nnluced  to  imprisonment  for  4  y^ars  and,  as 
thus  uuHlifiiMl,  is  affirmed. 

Judgment  acwx>bdingly. 

HoiA^oMB,  (\  J.,  concurs.    Sedgwick,  J.,  absent  and  not 
sitting. 


Chicago,  Bitklington  &  Qtincy  Railroad  Company  t. 
Joseph  H.  Jamison. 

PiLH)  March  2,  1904.     No.  13,371. 

Instruction.    An  instruction  which  is  applicable  neither  to  the  issnes 
nor  to  the  evidence  is  prejudically  erroneous* 
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Error  to  the  district  court  for  Hall  county:  John  R. 
Thompson,  Judge.    Reversed. 

J.  W.  DeiceesCy  F.  E.  Bishop  and  O.  A.  Abbott,  for  plain- 
tiff in  error. 

W.  H.  Thompson^  contra. 

Ames,  C. 

The  defendant  in  error  rwoven^l  a  judf^nnent  in  the  dis- 
trict court  in  an  action  for  damages  for  personal  injuries. 
There  was  a  general  verdict  accompanied  by  a  series  of 
special  findings.  The  latter  will  be  mentioned  as  occasion 
requires  in  the  following  discussion.  The  evidence  is  not 
appreciably  contradictory,  tliough  contrary  inferences,  in 
some  respects,  are  drawn  from  it  by  counsel. 

There  were  two  gangs  of  about  17  men  each  employed 
by  the  company  and  engagnl  in  loading  railway  rails  upon 
flat-cars.  The  rails  were  strung  along  beside  the  track, 
whence  they  had  been  removed  and  replac(*d  by  new  rails, 
and  the  men  were  in  charg(»  of  a  foreman  named  McCarty. 
The  cars  were  moved  over  and  along  the  track  by  means 
of  a  locomotive  as  fast  as  the  loading  progrc^sscnl.  The 
rails  weighed  560  pounds  each,  and  it  was  customary  to 
employ  16  or  17  men  to  take  them  from  the  ground  and 
put  them  on  the  car,  so  that  if  each  bore  a  proportionat(* 
share  of  the  burden  he  would  lift  from  33  to  35  j>ounds. 
On  the  occasion  in  question  12  num  were  engaged,  and 
each  was  required  to  lift  approximat(*ly  47  pounds.  In 
order  that  the  men  should  successfully  accomplish  their 
Uisk,  it  was  indispensable  that  they  should  all  exert  them- 
selves in  the  same  manner  simultan(»ously,  that  is,  that 
certain  prearranged  movements  should  be  made  by  all  at 
the  same  time  and,  in  order  to  effect  this  purpos(%  it  was 
necessary  that  the  series  of  movements  should  be  made  in 
a  certain  order  of  succession  and  in  response  to  a  pre- 
(*stablished  code  of  signals.  This  series  of  signals  and 
movements  can  not  be  better  illustrated  than  by  r^riting 
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what  was  done  in  the  instance  in  question,  which  was  in 
the  ordinary  and  usual  manner  of  performing  the  task. 
The  rail  w^as  lying  easterly  and  westerly  on  the  ground 
about  two  feet  from  the  car,  which  was  standing  on  the 
track  north  from  it.  The  12  men  stood  along  the  south 
side  of  the  rail  so  that,  ordinarily,  their  noses  w^ere,  or 
should  have  been,  about  two  and  a  half  feet  apart,  the  dis- 
tances between  their  bodies  being,  of  course,  considerably 
less  and  varying  with  their  sizes.  A  man  named  Sullivan 
stood  at  the  east  end  of  the  rail,  and  the  defendant  in  error 
Jamison  at  the  west  end  of  it.  Sullivan  having  first  indi- 
cated on  what  part  of  the  car  the  rail  was  to  be  deposited, 
exclaimed,  "We  will  give  it  to  you,''  and  simultaneously 
he  and  the  men  standing  near  him  grasped  the  rail  at  and 
near  its  east  end  and  raised  it  as  far  as  his  knees.  This 
was  a  signal  for  all  the  men  to  take  hold  and  raise  the 
burden  to  a  height  even  with  the  top  of  the  car.  Sallivan 
then  gave  the  signal  "up  high,"  which  was  a  signal  that 
the  rail  should  be  lifted  to  a  position  about  even  with  the 
shoulders  of  the  hiborers  and  resting  upon  their  upturned 
palms,  their  faces,  of  course,  being  turned  toward  the  car. 
When  this  position  had  been  reached,  Sullivan  exclaimed 
"heave  'er,"  and  the  men,  by  a  simultaneous  impulse,  threw 
the  rail  forward  so  that  it  alighted  at  the  indicated  place 
on  the  car.  Sullivan  and  Jamison  were  both  experienced 
and  competent  men  and,  for  aught  that  appears,  all  the 
other  men  also  were.  But,  on  the  morning  of  the  day  upon 
which  this  accident  occurred,  McCarty,  the  foreman,  de- 
scribed to  the  men  the  nature  of  the  service  in  which  they 
were  about  to  be  engaged,  and  the  code  of  signals  and 
responsive  movements  to  be  observed,  and  cautioned  them 
that  th(\v  must  avoid  grasping  the  rail  on  the  side  of  it 
toward  th(»  car,  because  of  th(*  danger  of  glutting  hurt  by  so 
doing,  and  personally  and  particularly  cautioned  Jamison 
in  this  respect,  as  did  also  one  Mclntyre,  a  fellow  work- 
man of  the  latter.  On  the  occasion  of  the  accident  in  ques- 
tion, which  occurred  at  about  3  o'clock  P.  M.,  after  the 
men  had  been  engaged  in  this  employment  all  the  curlier 
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part  of  the  day,  Jamison,  instead  of  standing  on  the  south 
side  of  the  rail  and  taking  hold  of  it  in  the  same  manner 
as  his  fellows  did,  stood  at  the  west  end  and  grasped  it 
with  both  hands,  one  on  each  side.  What  immediately  fol- 
lowed, aside*  from  the  crushing  of  the  fingers  of  Jamison's 
right  hand  so  as  to  necessitate  amputation,  is  a  matter  of 
inference  and  can  not  be  made  out  with  certainty.  Nobody 
but  himself  knew  of  the  fact  until  after  the  operation  of 
loading  had  been  completed,  and  the  car  and  men  had 
moved  eastward  into  position  for  loading  another  rail. 

The  petition  of  the  plaintiff  in  the  district  court  alleges 
three  acts  of  negligence  on  the  part  of  the  company,  to 
one  or  all  of  which  he  attributes  the  injury.  The  answer, 
besides  a  general  denial,  pleads  contributory  negligence. 

First,  it  is  alleged,  and  the  jury  found  that,  at  the  time 
of  the  accident  and  during  the  progress  of  the  operation  of 
loading,  the  car  begun  slowly  moving  eastward  and  away 
from  the  plaintiff.  This  finding  re^ts  upon  very  slii,dit  evi- 
dence, and  it  is  not  shown  how,  if  it  be  true,  the  fact  con- 
tributed to  the  injury.  The  plaintiff  himself  says  that  it 
could  have  done  so  only  by  influencing  the  men  to  go 
through  the  movements  more  rapidly,  and  to  throw  the 
rail  upon  the  car  sooner  than  they  would  otherwise  have 
done.  But  neither  the  plaintiff  nor  anyone  else  testifies 
to  their  having  been  so  influenced.  We  think  the  finding 
immaterial. 

Secondly,  it  is  alleged  that  there  was  an  insnlficient 
number  of  men  engaged  in  the  work.  The  plaintiff  testi- 
ti(Hl  and  the  jury  found,  that  only  12  men  joined  in  the 
loading  of  the  rail,  all  the  other  witnesses,  3  in  number, 
t<'stifi(*d  that  there  were  17.  But  that  th(^  force  was  in- 
sufficient the  jury  did  not  find,  and  that  it  was  not  so  may 
be  inferred  from  the  fact  that  the  identical  force  had  Ikhmi 
employed  in  the  same  op(»ration  during  the  preceding 
portion  of  the  day  without  mishap  or  difficulty,  and  with- 
out objection.  The  plaintiff  was  a  man  42  years  of  age, 
and  had  had  years  of  expedience  in  doing  work  of  the  same 
kind.     If  an  insufficiency  of  force  rendered  the  present 
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undertaking  unnecessarily  hazardous,  he  was  fully  aware 
of  the  fact,  and  according  to  a  familiar  rule  of  this  court, 
by.  continuing  in  it,  without  objection,  he  assumed  the 
extra  risk  himself.    This  finding  is  therefore  immaterial. 

Thirdly,  it  is  alleged,  and  is  found  by  the  jury,  that  the 
signal  to  throw  the  rail  upon  the  car  was  prematurely 
given  before  the  west  end  was. raised  above  the  car.  It  is 
not  specifically  found  to  have  been  negligently  so  done, 
but  there  wa^  a  general  verdict  for  the  plaintiff,  which 
this  proceeding  is  proscn^uted  to  review.  This  third  find- 
ing, like  the  former,  rests  solely  upon  the  testimony  of  the 
plaintiff  and  the  following  circumstances :  The  surface  of 
the  car  was  4  feet  above  the  track;  the  surface  of  the 
ground  where  the  men  stood  was  about  even  with  that  of 
the  railway  ties.  The  plaintiff,  who  is  a  man  slightly  under 
6  feet  in  height,  testified  that  the  signal  to  throw  was 
given  when  the  rail  was  raised  to  a  point  about  even  with 
his  hips,  and  that  the  east  end,  at  that  time,  was  prob- 
ably 18  inches  higher.  He  accounts  for  this  circumstance 
by  saying  that  an  undue  number  of  men  were  ranged  near 
the  east  end.  He  is  not  corroborated  in  this  respect,  and 
it  is  not  disputed  that  these  men,  except  McCarty  who  was 
admittedly  at  his  proper  station  at  the  east  end,  were  fel- 
low servants  of  the  plaintitf,  for  whosi^  fault  in  this  regard 
the  company  would  not  be  liable.  The  following  instruc- 
tion was  excepted  to  and  the  giving  of  it  is  assigned  for 
error : 

"You  are  ipstnictcnl  that,  when  an  employer  places  an 
employee  under  the  dinntion  and  control  of  another  and 
the  latter  in  the  exercise*  of  the  authority  so  conferral 
ordei*s  the  former,  with  oth(»rs,  to  do  an  act  unusually 
dangerous,  which  thi^y  do,  and  thus  exposes  him  to  ex- 
traordinary peril,  of  the  existence  or  extent  of  which  he 
is  not  advised,  th(*  i^nployer  would  be  liable  in  the  event  of 
injury  to  such  employee/' 

The  instniction  is  obviously  inapplicable  both  to  the 
issui^s  and  to  the  evidence,  and  its  submission  to  the  jury 
was  prejudicial  error. 
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It  is  recommonded  that  tlie  judgment  of  the  district 
court  be  reversed  and  a  new  trial  grtinted. 

Hastings  and  Oldham,  CC,  concur. 

By  the  Court:  For  the  reaisons  stattnl  in  th(»  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  gi-anted. 

REVEilSED. 


Benjamin  F.  Pitman,  appkli^nt,  v.  William  Mann, 

appellee. 

Filed  March  2,  1904.    No.  13,439. 

Mortgage  Foreclosure:  Homestead:  Fraud.  One  of  the  most  salu- 
tary rules  of  the  law  is  that  one  shall  not  profit  by  his  own 
wrong.  A  man  who  has  fraudulently  executed  and  put  in  cur- 
rency a  mortgage  upon  his  homestead,  without  procuring  his 
wife  to  join  therein,  can  not,  in  an  action  to  foreclose  the  in- 
strument, after  her  death,  gain  any  advantage  by  his  own  wrong, 
unless  he  can  make  it  appear  that  such  advantage  will  accrue. 
at  least  in  part,  to  some  one,  other  than  himself,  belonging  to 
some  of  the  classes  of  persons  sought  to  be  protected  by  the 
homestead  act. 

APPEAL  from  the  district  court  for  Dawes  county :  Wil- 
liam H.  Westoveb,  Judge.    Reversed  icith  directions. 

Albert  W.  Crites,  for  appellant. 
Michael  F.  Harrington,  contra. 

Ames,  C. 

William  Mann  was  bom  in  Groat  Britain  a  subject  6f 
the  Enj^lish  crown,  as  was  also  a  woman  who  afterwards 
became  his  wife,  and  with  whom,  for  a  times  h(»  cohabite<l 
a.s  such  in  that  country.  There  are  two  sous,  fruit  of  the 
marriage.  In  1876,  both  the  sons  had  arrived  at  maturity 
20 


258  NEBKAKKA  KEPORTS.  [Vol.  71 


Pitman  v.  M.:  .11. 


and  had  }?one  forth  from  the  parental  home  seeking  their 
own  maintenance.    In  that  year,  Alann  and  his  wife  sepa- 
ratiHl,  and  he  came  to  the  United  States.    She  remained  in 
Enghind,  and  they  havi*  not  since  IxHm  reiinit(»d.     Shortly 
after  coming  here,  he  entered  a  tract  of  gov(Tnment  land 
lying  in  Daws(m  county,  in  tliis  state,  as  a  homestead,  and 
subsi^iuently,  upon  making  final  proof,  described  himself 
as  a  widower  liaving  two  sons  tlien  living,  and  procured  a 
patent  of  the  land.     The  sons  also  came  to  this  country, 
but  have  neither  of  them  ever  resiiUnl  upon  the  premises. 
One  of  th(»m,  unmarried,  entennl  a  tract  of  land  as  his  own 
homestead,  and  obtained  a  patc^nt  of  it  upon  final  proof. 
The  other,  who  is  nuirried,  has  live<l  apart  except  that,  to- 
gether with  his  wife,  lie  at  one  time  made  his  father  a  visit 
of  a   few   weeks'  duration.      Mann,   after  procuring   his 
patent,  obtained  a  loan  of  money,  and  executed  a  mortgage* 
upon  th(^  land  as  security  for  the  payment  of  a  negotiable 
note.    In  his  application  for  the  loan,  and  in  the  mortgage, 
Ire  describeil  himself  as  a  widower.     The  note  came  into 
the  hands  of  the  plaintiff  as  a  bona  fide  holder,  for  value, 
b<»for<»  maturity.    After  the  death  of  the  wife,  this  action 
was  b(*gun  to  foreclose*,  and  resultiMl  in  a  judguu^nt  for  the 
defendant,  bcH'ause  of  the  fact  that  the  instrument  lacks 
the  wife's  signature.     Wheth(T  the  mortgage  is  void  for 
that  reason  is  th(^  only  question  in  this  case.     If  so,  the 
defendant  is  the  only  person  who  will  profit  by  that  fact 
We  think  that  undcT  circumstances  like  the  foregoing  he 
is  (^topped  to  ass(Tt  it.    The  statute  avoiding  a  conveyance 
or  incumbrance  of  the  honuvstead  of  a  married  person, 
without  the  signature  of  both  husband  and  wifo,  was  en- 
acted with  the  evident  purpose  of  protecting  both  of  thi* 
parties  to  the  marriag(%  and  thOvSe  persons  composing  their 
familii^s  and  dejx^ndent  upon  them.     During  the  lifetime 
of  any  of  such  persons  it  nuiy  be  that  a  husband  or  wife, 
who  alone  has  excMnited  such  an  instrument,  may  success- 
fully (l(»f(Mid  against  it  without  the  concurrence  of  his  or 
her  consort  or  i\w  dep(»n(l(»nts  of  either;  and  it  may  even 
be  that  such  a  defense  would  b(»  caitertained  if  made  by  a 


Vol.  71]  JANUARY  TERM,  1904.  259 


Pitman  ▼.  Mann. 


sole  survivor  of  the  family,  who  had  executed  the  instru- 
ment without  fraud  or  concealment  with  resp(M;t  to  the 
homestead  character  of  the  lands,  but  neither  of  these 
questions  is  involved  in  this  inquiry,  or  intended  to  be 
decided. 

One  of  the  most  salutary  rules  of  the  law  is  that  one 
shall  not  profit  by  his  own  wrong.  If  a  man  w»io  has 
fraudulently  executed  and  put  in  currency  a  mortgage 
upon  his  homestead,  without  procuring  his  wife  to  join  in 
its  execution,  can,  in  an  action  to  foreclose  the  instru- 
ment, gain  advantage  by  his  own  fraud,  it  must  be  because 
such  advantage  will  accrue,  at  least  in  part,  to  some  one, 
other  than  himself,  belonging  to  some  of  the  classes  of  per- 
sons sought  to  be  protected  by  the  homestead  act.  Coun- 
sel have  cited  us  no  authority  exactly  in  point,  and  we 
have  been  unable  to  find  any,  perhaps,  because^  the  cir- 
cumstances of  the  case  are  in  some  respects  singular.  The 
opinion  of- the  supreme  court  of  Kansas  in  Adams  v.  Oil- 
herty  67  Kan.  273,  appears  to  us,  however,  to  rest  upon 
very  similar,  if  not  identical  principles,  and  it  arrives  at 
practically  the  same  conclusion.  In  that  case  a  deed  of 
the  homestead  made  by  the  husband,  and  void  because  of 
the  nonjoinder  of  his  wife,  was  upheld  because,  after  her 
death,  his  conduct  was  such  as  to  raise  an  equitable  estop- 
pel in  favor  of  a  mesne  grantee.  We  think  an  estoppel 
arising  before  her  death  will  attach  with  equal  force  after 
her  decease. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded,  with  instruc- 
tions to  enter  a  decree  as  prayed  in  the  petition. 

Hastings  and  Oldham,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remandinl,  with  instruc- 
tions to  enter  a  decree  as  prayed  in  the  petition. 

Judgment  accohdingly, 
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R.  S.  Dickenson  v.  Columbus  State  Bank. 

Filed  Masch  2,  1904.    No.  12,952. 

1.  Pleadings:   Amendments.    The  allowance  of  amendments  to  an  an- 

swer Is  not  an  abuse  of  discretion,  even  though  a  demurrer  to 
the  answer  for  lack  of  the  supplied  allegation  has  been  over- 
ruled and  objection  made  to  the  introduction  of  evidence,  where 
opportunity  is  given  the  other  party  to  produce  additional  proof, 
and  no  requirement  of  terms  was  asked  for,  and  the  amendments 
are  as  to  material  facts  of  which  there  is  evidemce. 

2.  Evidence:  Competency  of  Witness.    Section  329  of  the  code  allows 

evidence  of  an  interested  party  against  the  representative  of  a 
deceased  person,  as  to  transactions  with  the  deceased  *'in  regard 
to  the  facts  testified  to"  by  the  other  party's  witness,  but  no 
"further." 

3. :     Payments.    Where   the   party   representing   the   deceased 

has  introduced  evidence  of  certain  payments  made  to  the  other 
party,  that  party  may  show  to  what  the  payments  were  applied 
and  that  it  was  with  the  deceased's  assent,  but  may  not  show 
a  long  antecedent  agreement  had  with  the  deceased  that  the 
items,  to  which  the  payments  were  applied,  should  constitute  a 
Uen  prior  to  a  mortgage  held  by  deceased  upon  the  property 
out  of  which  the  payments  came. 

y 

4.  Liens:   Priorities.    Advancements  by  a  mortgagee  made  to  harvest 

and  market  a  crop  of  hemp,  under  an  oral  agreement  with  the 
owner  and  another  mortgagee  that  they  shall  be  repaid  out  iA 
the  proceeds  of  the  crop  before  the  mortgages,  warrant  the 
application  of  the  proceeds  to  such  payment  as  against  a  sub- 
sequent mortgagee  with  notice,  who  is  also  the  assignee  with 
notice  of  the  other  mortgage. 

5.  Error:    Review.     "Error  in  the  assessment  of  the  amount  due  will 

not  be  reviewed  under  an  assignment  in  the  motion  for  a  new 
trial  that  the  verdict  is  not  sustained  by  sufficient  evidence.*' 
Hammond  v.  Edwards,  56  Neb.  631. 

6.  Finding:    Evidence.    Evidence  held  to  sustain  trial  court's  finding 

of  amount  due. 

Error  to  the  district  court  for  Platte  county :  James  A. 
Grimison,  Judge.    Affirmed. 

Reeder  d  Eohart,  for  plaintiff  in  error. 

A.  M.'Post  and  Whitmoycr  <$  Qondring,  contra. 
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Hastings,  C. 

Three  errors  are  relied  on  by  plaintiff  in  error  in  this 
action,  who  brought  it  in  the  trial  court  for  an  accounting 
for  property  on  which  he  claimed  a  chattel  mortgage  lien. 
The  accounting  was  had,  but  it  was  against  plaintiff  in 
the  sum  of  fl,148.77.  The  essential  question  in  the  case 
is,  whether  certain  advancements,  made  by  the  defendant, 
as  is  claimed,  to  preserve  and  han^est  the  crop  of  hemp 
which  was  the  subject  of  the  liens,  shall  be  satisfied  out  of 
the  hemp  before  plaintiff's  mortgages,  or  shall  be  postponed 
in  favor  of  the  latter.  The  trial  court  held  that  the  ad- 
vancements were  to  be  first  paid.  Plaintiff  brings  eri-or 
and  complains:  First,  that  the  trial  court  was  wrong  in 
permitting  an  amendment  of  defendant's  answer  to  be 
made  after  the  evidence  was  all  taken,  setting  up,  in  eff(»ct, 
that  the  advancements  were  made  by  agreement  with  th(» 
owner  and  with  the  assent  of  plaintiff's  assignor,  Murdock 
&  Son.  The  claim  is  that  there  was  not  sufficient  evidenci* 
of  such  facts  to  justify  the  amendment,  and  that  such  evi- 
dence of  them  as  there  was  had  been  introduced  over  plain- 
tiff's objection.  The  second  complaint  is  that,  as  the  dis- 
puted part  of  plaintiff's  claim  rests  upon  a  lien  assigne<l 
to  him  by  the  surviving  member  of  the  firm  of  Murdock  & 
Son,  the  testimony  of  defendant's  president,  who  was  also 
a  stockholder,  to  transactions  with  the  deceased.  Murdock, 
was  improperly  admitted.  It  is  finally  urged  that  the  evi- 
dence is  entirely  insufficient  to  show  any  right  to  have 
these  advancements  preferred  to  plaintiff's  lien. 

Counsel  say  that  they  waive  none  of  the  errors  com- 
plained of,  but  they  consider  them  prejudicial  because  they 
are  embraced  in  these  three.  So  far  as  the  amendment  is 
concerned,  if  the  facts  in  the  case  are  such  as  to  call  for  it. 
there  seems  to  have  been  no  abuse  of  discretion.  It  is  true 
that  it  was  made  after  the  evidence  to  the  court  was  taken, 
and  it  seems  to  have  been  made  after  objection,  bas(*d  on 
the  absence  of  the  allegations  of  assent  by  the  other  parties 
to  these  agreements,  had  been  overruled.    But,  abundant 
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opportunity  was  given  to  plaintiff  to  change  his  pleading 
or  to  put  in  additional  evidence.  The  cause  was  continued, 
after  the  amendment,  to  the  next  term.  An  amendment  to 
correspond  with  proofs  was  asked  for  by  plaintiff  and  al- 
lowed to  him.  No  attempt  to  add  to  evidence  was  made  by 
the  plaintiff,  and  no  attempt  to  have  terms  fixed  on  which 
the  amendment  should  be  made.  This  objection  should 
therefore  only  be  considered  in  connection  with  the  com- 
plaint as  to  the  character  of  the  proof. 

Plaintiff  objected  to  the  evidence  of  defendant's  presi- 
dent, Gerrard,  as  to  transactions  had  with  the  deceased, 
Murdock,  as  being  excluded  by  section  329  of  the  code. 
It  was  testimony  of  an  interested  party  as  to  transactions 
with  a  deceased  person  against  an  assignee  of  the  deceased. 
Unless  testimony  as  to  such  transactions  had  been  intro- 
duced by  the  other  side  it  was  inadmissible.    There  8(^nis 
no  doubt  that  Mr.  (Terrard^s  interest  as  a  stockholder  of 
the  bank  is  a  "direct  legal  interest,^'  and  disqualified  him 
under  the  terms  of  the  statute.     Tecumsch  Xat.  Bank  r. 
McGeCy  61  Neb.  709.    It  is  claimed,  however,  that  plaintiff 
had  opened  the  door  to  Mr.  Gerrard's  testimony,  by  intro- 
ducing his  evidence  as  to  a  part  of  the  transactions  on  his 
own  behalf.  Plaintiff  had  introduced  Mr.  Gerrard  solely  to 
testify  as  to  rei*eipts  of  money  from  the  sale  of  this  hemp. 
It  was  shipped  by  Mr.  Jerome,  the  mortgagor.   The  drafts 
for  it  were  remitted  to  Jerome,  and  by  him  were  turned 
over  to  Mr.  Gerrard.     The  d(H?eased,  J.  S.  Murdock,  ap- 
pears to  have  been  a  party  to  the  application  of  f 400  from 
these  payments  to  the  mortgage  held  by  his  firm  on  the 
hemp.     The  facts  of  the  payments  being  proved,   it   is 
claimed  that  this  admits  testimony  that  they  were  applie<l 
upon  advancements  made,  subsequent  to  the  mortgage,  to 
harvest  and  market  the  crop,  and  that  the  advancements 
were,  by  agreement  of  defendant  with  Jerome  and  with 
Murdock  &  Son,  to  be  repaid  before  anything  was  to  be  ap- 
l)litHl  upon  the  mortgages  of  either  party.     The  introduc- 
tion of  proof  of  these  payments  undoubtedh   warranted 
proof  by  defendant  that  they  were  applied  upon  the  ad- 
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vaneements.  We  are  entirely  unable  to  see,  however,  how 
proof  of  the  payments  and  of  their  application,  could 
waive  the  bar  of  the  statute  as  to  testimony  by  defendant^s 
pit^sident  and  stockholder,  Gerrard,  with  regard  to  the 
(»ntirely  antecedent  agreement,  that  the  mortgages  should 
be  p().stpone<l  to  the  advanc(»ments  for  harv(»sting  and  man- 
ufairturing  the  hemp  to  fit  it  for  market.  It  seems  clear 
that,  in  permitting  testimony  of  this  antecedent  transac- 
tion with  the  deceased,  the  trial  court  was  in  error. 

As  before  stated,  the  trial  was  to  the  court,  and  the  ad- 
mission of  incompetent  evidence  will  not  require  a  re- 
versal, if  there  is  enough  competent  evidence  to  uphold 
the  judgment.  Leaving  out  entirely  those  portions  of  thi* 
evidence  of  Gerrard  as  to  transactions  with  J.  S.  Murdock, 
which  were  not  a  part  of  these  payments  which  plaintiff 
had  proved,  there  is  still  uncontradicted  evidence  of  an 
agreement  to  prefer  the  advancements.  In  the  first  place, 
there  is  the  fact  that  out  of  the  first  car-load  of  hemp,  the 
procef^s  of  which  were  turned  over  to  defendant,  $512 
were  paid  on  these  advancements  of  defendant,  $100  on 
one  mortgage  note  of  defendant,  $50  on  another,  and  $100 
on  a  note  of  Murdock  &  Son.  Gerrard^s  testimony,  as  well 
as  all  of  the  facts,  show  that  this  was  by  arrangement  with 
J.  S.  Murdock,  and  as  to  this  the  evidence  is  competent. 
This  was  evidently  a  part  of  the  transaction  of  payment. 
Plaintiff  had  shown  defendant's  receipt  of  the  money,  and 
defendant  had  shown  its  application.  Plaintitt''s  own  tes- 
timony shows  .that  this  payment  and  anothcT  of  $300  on 
the  same  note  from  the  second  car-load  were  both  discussed 
by  him  with  Murdock.  The  latter  must  have  assented  to 
def(*ndant's  application  of  the  money  from  the  first  two 
car-loads  of  hemp  sold.  Mr.  Jerome  states  that  Murdock 
&  Son  w(Te,  at  least,  fully  aware  of  the  arrangement  for 
advances  from  defendant  to  harvest  the  crop,  and  never 
objecttid.  Mr.  Gerrard  states,  and  there  is  no  denial,  that 
FJ.  I.  Murdock,  the  survivor  of  the  firm,  was  a  party  to* 
the  agreement.  The  trial  court  would  not  have  been  war- 
ranted in  finding  otherwise  than  that  Murdock  &  Son  were 
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parties  to  the  agreement,  that  defendant  shonld  make  these 
advancements  and  shonld  be  repaid  for  them  in  prefer- 
ence to  the  mortgages,  its  own  and  Murdock  &  Son^s.  It 
is  clear  that  when  plaintiff  took  his  own  mortgage  on  the 
tow,  November  7, 1898,  he  knew  of  these  advancements  and 
knew,  in  part  at  least,  what  application  had  been  made  of 
the  three  car-loads  of  hemp  which  had  been  sold  and  the 
proceeds  paid  to  defendant.  He  himself  wrote  the  mort- 
gage then  made,  and  wrote  the  clause  in  it,  "Subject  to 
the  claim  of  the  Columbus  State  Bank."  He  admits  know- 
ing of  the  advancements  when  made,  but  denies  knowledge 
of  any  agreement  that  they  were  to  be  a  preferred  lien  on 
the  hemp.  It  is  clear,  however,  that  he  had  ample  knowl- 
edge to  put  him  on  inquiry,  if  not  actual  knowledge  of  tlie 
facts.  It  seems  clear  that  the  plaintiff  is  not  entitled  to 
claim  any  precedence  over  defendant's  advancements  by 
reason  of  the  mortgage  of  Nov^nber  7,  1898,  when  three 
of  the  five  car-loads,  the  proceeds  of  which  defendant  re- 
ceived, had  already  been  realized  upon,  and  defendant's  ad- 
van<iements  were,  most  of  them,  more  than  a  year  old.  It 
seems  equally  clear  that  the  Murdock  mortgage  gives  no 
such  priority.  It  was  bought  by  plaintiff  with  full  knowl- 
edge of  what  defendant  claimed,  after  plaintiff  had  ex- 
amined notes  and  vouchers  constituting  defendant's  claim. 
We  have  seen  that  there  is  no  real  doubt  that  Murdock  & 
Son,  while  they  held  the  mortgage,  consented  that  it  should 
be  postponed  to  defendant's  advancements.  It  is  clear  that 
defendant  was  entitled  to  apply  the  money  it  received  to 
the  payment  of  its  advancements,  and  was  entitled  to  sat- 
isfy the  balance  remaining  due  on  its  mortgages  out  of  the 
property  which  plaintiff  seized  and  shipped  to  New  York. 
So  much  of  an  opinion  had  been  written  and  submitted 
as  disposing  of  the  case,  when  it  was  suggested  that  there 
was  a  complaint  that  the  decree  rendered  was,  in  any 
event,  excessive  in  amount.  It  was  replied  that  the  only 
claim  of  that  kind  was  in  the  reply  brief  filed  by  plaintilT, 
in  which  was  the  statement  that  the  decree  for  |1,148.77 
must  be  excessive,  as  the  bank's  mortgages  were  f  1,787.73, 
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advaiu'oments,  including  interest,  were  $2,653.05,  makiii<i 
a  total  of  $4,441.28;  while  payments  aggrefratiu*]?  $4,242.22 
were  admitted,  leaving  a  balance  of  only  $199.1  G,  with  in 
teri^st,  in  any  event.  It  was  supposes!  that  this  discrep- 
ancy rested  solely  on  the  assumption  that  all  of  the  de- 
fentlant's  evidence  as  to  the  application  of  these  payments 
was  incompetent,  and  therefore  no  showing  as  to  the  $400, 
paid  by  defendant  on  the  Murdock  mortgage  from  proceeds 
of  the  tow,  was  to  be  considered  as  in  the  record.  That 
contention  of  plaintiff  having  been  overruled,  it  was  sup- 
P<)S(h1  that  the  discrepancy  between  the  claims  of  defend- 
ant, less  the  admitted  paym(»nts  and  the  amount  of  the 
decree,  was  removed.  That  there  might  be  no  injustice 
done,  another  hearing  was  ordered  as  to  this  question  of 
the  amount. 

Two  objections  are  now  made  to  the  amount  of  the  judg- 
ment :  First,  that  it  appears  that  defendant's  note  of  $000, 
sccuri*d  by  mortgage  bearing  date  August  24,  1897,  was 
without  consideration  at  the  time  it  w^as  given,  and  its 
real  consideration  was  a  part  of  the  $2,653.65  of  advance- 
ments claimed,  and  its  amount  should  be  deductcnl  from 
them ;  second,  that  the  real  amount  of  advancements  shown 
by  the  record  was  only  $1,454.39,  exclusive  of  interest. 
Both  of  these  claims  are  entirely  new  ones,  quite  incon- 
sistent with  both  the  original  and  reply  briefs  of  plaintiff 
in  error.  It  is  claimed  that  they  should  be  considered  now, 
as  supporting  the  error  assigned  in  the  allegation  that  the 
findings  of  the  trial  court  are  not  supported  by  the  evi- 
dence. Defendant  urges,  on  the  other  hand,  that  this  new 
contention  can  not  be  considered  under  the  assignment  of 
error  that  the  judgment  is  not  sustained  by  suflficient  evi- 
dence. 

The  decisions  of  this  court  seem  to  be  clear  that  one  who 
wishes  to  raise  this  question  of  error  in  the  amount  of 
recovery,  must  do  so,  in  terms,  in  his  motion  for  a  new 
trial  and  in  his  petition  in  error.  It  is  expressly  made  one 
of  the  grounds  for  a  new  trial  in  subdivision  5  of  section 
314  of  the  code.    It  is  held  that,  to  make  it  available  in 
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actions  ex  contractu,  it  must  be  expressly  called  to  the 
trial  conrt's  attention.  Hammond  r.  Kd wards,  56  Neb. 
631;  Riverside  Coal  Co.  v.  Holmes,  36  Neb.  858;  Xt/r  rf 
fichnridcr  Co.  v.  Hnydrr,  56  Neb.  754;  \Vach.smnth  r. 
Orient  Ins.  Co.,  49  Neb.  590;  Montgomery  v.  Albion  lianl\ 
50  Neb.  652;  Bearers  v.  Missouri  P.  R.  Co.,  47  Neb.  761. 
We  have,  however,  exaniincHl  the  record  and,  if  the  ques- 
tions had  been  distinctly  raiscKl,  there  is  evidence  to  sus- 
tain the  trial  court  in  its  conclusion  that  the  f2,653.65 
were  all  advanccnl,  and  that  it  was  additional  to  the  loans 
evidenced  by  the  notes.  Mr.  Jerome,  while  his  attention 
was  not  apparently  explicitly  directed  to  the  question  of 
whether  the  advancements  claimed  includcnJ  any  part  of 
the  consideration  for  the  #600  note,  testifies  that  he  re- 
ceived the  consideration  for  the  note  and  he  receiv^ed  the 
advancements.  It  nuiy  be  true  that  the  statem(»nts  made 
by  the  bank  to  Jerome,  at  the  time,  as  to  the  application 
of  th(*  proceeds  of  the  five  cars  of  tow,  are  not  alleg(^l  as 
a(*counts  stated,  and  are  perhaps  not  conclusive  upon 
plaintiflF,  but  they  are  certainly  competent  to  r(»fresh  Mr. 
G(Trard''s  recollection,  and  he  testifier  that  th(»y  represent 
the  facts.  Taking  them  as  correct,  and  dirlining  to  as- 
sume, what  nowhere  appears  from  the  evi(h*uce  and  is 
clearly  contrary  to  these  statements,  that  the  $600  note 
should  be  charged  against  the  advancements,  the  decree 
does  not  vary  from  a  careful  re(*omputation  more  than  a 
few  dollars,  not  more*  than  diffiTent  methods  of  computing 
so  complicated  a  transaction  will  account  for. 

It  is  recomuK^nded  that  the  judgment  of  the  trial  court 
be  afifirmcMi. 

Ames  and  Oldham,  C(  \,  concur. 

Ry  the  Court :    For  "the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  trial  court  is 

Affirmed. 
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Josephine  G.  Peebinb  v.  Knights  Templar's  and  Masons' 
Life  Indemnity  Company.* 

Piled  March  2,  1904.    No.  13,400. 

1.  Insurance  Certificate:    Action:    Venue.    An  action  upon  a  benefit 

certificate  or  insurance  policy  Is  transitory  and  not  local  In  its 
nature,  and  may  be  brought  In  whatever  state  the  company  issu- 
ing the  policy  can  be  found,  without  any  regard  to  where  the  con- 
tract of  insurance  was  made  or  the  subject  thereof  was  located. 

2.  Appearance.     The  appearance  of  a  defendant,  for  the  sole  purpose 

of  objection  by  motion  to  the  jurisdiction  of  the  court  over  his 
person,  is  not  an  appearance  to  the  action;  but,  where  the  motion 
also  challenges  the  jurisdiction  of  the  court  over  the  subject 
matter  of  the  controversy  and  is  not  well  founded,  it  is  a  vol- 
untary appearance  equivalent  to  a  service  of  summons. 

Error  to  the  district  court  for  JefiFerson  county: 
C'HARLES  B.  Letton,  Judge.    Reversed. 

Clark  Yarnum  and  Montgomery  d  Hall,  for  plaintiff  in 
error. 

Lamb  d  Wurzburg  and  R.  A.  Clapp,  contra. 

Oldham,  C. 

Plaintiff  in  this  cause  of  act' vn  was  the  beneficiary 
named  in  a  benefit  certificate  issued  by  the  defendant. 
Knights  Templar's  and  Masons^  Life  Indemnity  Company, 
a  mutual  benefit  association,  organized  and  incorporated 
under  the  laws  of  the  state  of  Illinois,  and  doing  business 
throughout  the  several  states  of  the  Union.  In  1900,  the 
defendant,  in  compliance  with  the  laws  of  this  state  gov- 
erning mutual  benefit  associations,  signed,  sealeS  and  de- 
livered to  John  F.  Cornell,  auditor  of  the  state  of  Ne- 
braska, a  power  of  attorney  by  which  it  constituted  him, 
as  auditor  of  the  state,  and  his  successors  in  office  its 
attorney  in  fact,  upon  whom  all  lawful  processes  in  any  ac- 
tion or  proceeding  within  the  state  of  Nebraska  might  be 

^Rehearing  allowed.    See  opinion,  p,  273,  post. 
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served.  Within  six  months  after  such  power  of  attorney 
had  been  delivered  to  the  auditor  of  Nebraska,  the  plaintiff 
instituted  this  suit  in  the  district  court  for  JeflFerson 
county,  Nebraska,  by  filing  her  petition,  in  which  she  al- 
leged that  defendant  wjis  indebted  to  her  on  her  benefit  cer- 
tificate in  the  sum  of  f  850.  On  the  3d  day  of  August,  1900, 
summons  was  issued  on  this  petition  and  delivered  to  the 
sheriff  of  Lancaster  county,  and  service  of  summons  was 
accepted  by  John  P.  Cornell  as  auditor  of  the  state.  When 
this  summons  was  returned,  objection  to  the  jurisdiction  of 
the  court  over  the  person  of  defendant  was  filed  and  sus- 
tained by  the  district  court.  An  alias  summons  was  there- 
upon issued  and  directed  to  the  sheriff  of  Jefferson  county, 
and  service  thereon  was  attempted  to  be  had  upon  Charles 
Weston,  successor  of  John  P.  Cornell,  as  auditor  of  the 
state.  This  service,  on  objection,  was  likewise  quashed 
and  plaintiff,  by  order  of  the  court,  was  awarded  a  second 
alias  summons.  The  second  alias  summons  was  accord- 
ingly issued  and  placed  in  the  hands  of  the  sheriff  of 
Jefferson  county,  and  service  of  the  same  was  made  by 
the  sheriff  of  said  county  upon  Charles  Weston,  auditor, 
in  the  county  of  Jefferson,  on  the  2lst  day  of  November, 
1901.  On  the  23d  day  of  December,  1901,  defendant  filed 
the  following  objections  to  the  jurisdiction  of  the  district 
court  for  Jefferson  county : 

"Comes  now  specially  the  above  named  defendant,  for 
the  sole  purpose  of  objecting  to  the  jurisdiction  of  the 
court  and  for  no  other  purpose,  and  submits  the  court  is 
without  jurisdiction  of  the  subject  ma ttfir  or  of  the  person 
of  the  defendant,  for  the  following  reasons:  (1)  That 
there  has  been  no  service  of  summons  herein.  (2)  That 
there  has  been  no  legal  service  of  summons  herein.  (3) 
That  the  pretended  service  is  under  an  alias  summons 
issued  without  authority,  and  without  a  precipe  having 
been  first  filed  therefor.  (4)  That  the  defendant  was  neter 
found  nor  served  with  summons  in  said  county,  and  never 
could  have  been  found  and  served  with  summons  in  said 
county.     (5)  That  the' defendant  is  a  foreign  cooperative 
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and  mutual  insurance  company,  doing  business  in  the  stat(» 
of  Nebraska  only  by  virtue  of  license  issued  to  it  by  said 
state  as  such  corporation,  and  neither  the  alleged  cause  of 
action,  nor  any  part  thereof,  arose  in  Jefferson  county  or 
in  the  state  of  Nebraska,  anSTIie  plaintiff  is  not  now,  nor 
ever  has  bc»en,  a  resident  or  citizen  of  the  stat<?  of  Ne- 
braska. (6)  That,  at  the  time  of  the  filing  of  the  petition 
in  the  above  entitled  cause,  under  which  jurisdiction  is 
claimed  to  have  been  obtained,  defendant  had  neither 
property  in  nor  debts  owing  to  it  in  said  Jefferson  county, 
neither  had  it  an  agent^in  said  Jefferson  county,  nor  could 
it  be  summoned  therein.  (7)  That  the  said  petition  herein, 
under  which  the  second  alias  summons  was  issu(»d,  was 
filed  on  the  3d  day  of  August,  1900,  and  summons  issued 
thereon  without  a  then  present  ability  to  serve  the  samc^ 
upon  the  defendant,  or  its  alleged  agent  or  attorney,  in 
said  Jefferson  county,  Nebraska ;  that  the  said  second  alias 
summons,  under  which  service  is  alleged  to  have  becm 
made,  was  issued  more  than  one  year  after  the  filing  of 
said  petition  under  which  it  was  issued,  and  after  the  court 
had  twice  sustained  objections  to  its  jurisdiction  for  the 
reason  that,  at  the  time  the  petition  was  filed  and  th(» 
cause  commenced,  no  service  of  summons  could  be  had 
upon  the  defendant  in  said  Jefferson  county.  (8)  No 
service  of  summons  upon  the  auditor  of  the  state  of  Ne- 
braska in  his  official  capacity  can  be  made  beyond  tho 
boundaries  of  said  Lancaster  county  in  said  state,  his  offi- 
cial residence,  and  that  no  seiTice  of  summons  hin'cin  could 
be  made  upon  the  said  auditor.  (9)  That  no  service  could 
be  had  herein  upon  Charles  Weston,  auditor  of  public 
accounts,  in  said  Jefferson  county,  or  elsewhere.  (10) 
That  the  alleged  service  of  summons  upon  the  said  Charles 
Weston  was  and  is  void." 

Affidavits  in  support  of  and  counter  affidavits  were  fihvl 
to  thege  obj(x?tions,  and  on  the  hearing  thereof  the  court 
rendered  the  following  order  and  judgment : 

"Now  on  this  16th  day  of  May,  1903,  this  cause  came 
on  to  be  heard  upon  the  defendant's  objections  to  the  juris 
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diction  of  this  court;  upon  due  consideration  whereof  tht 
court  doth  sustain  the  objet*tions  of  defendant  as  to  juris- 
diction. To  which  ruling  of  the  court  the  plaintiff  then 
and  there  duly  excepts,  and  forty  days  from  the  rising  of 
the  court  is  given  to  plaintiflf  to  prepare  and  prasent  her 
bill  of  exceptions.  And,  thereupon,  the  following  order 
was  made  by  the  court,  to  wit :  ^This  cause  is  hereby  dis- 
missed at  plaintiff^s  costs.'  '^ 

To  reverse  this  judgment,  the  plainti£f  brings  error  to 
(his  court. 

^Ve  are  first  asked  to  examine  into  the  holdings  of  the 
court  on  the  return  of  each  of  the  summonses,  the  service 
of  which  were  quashcfl  by  the  order  of  the  district  court. 
This,  however,  we  can  not  do  in  view  of  the  fact  that  n(» 
final  judgment  was  entered  by  the  court  when  service  was 
(juashed  on  either  of  the  former  summonses,  and  plaintiff 
ac(|uiesced  in  (^ach  of  these  ord(*rs  by  applying  for  and  re- 
ceiving leave  from  the  court  to  issue  its  alias  summons ;  so 
that  our  investigation  will  be  limited  to  the  action  of  the 
court  in  sustaining  the  objections  to  jurisdiction  at  its 
last  hearing. 

There  are  three  special  requisites  of  jurisdiction  of 
courts  in  personal  actions:  The  first  of  these  is,  jurisdic- 
tion of  the  piTson  of  the  plaintiff;  second,  jurisdiction  of 
the  person  of  the  defendant ;  and,  third,  jurisdiction  of  the 
subject  matter  of  the  action.  As  to  the  first  requisite,  the 
court  was  fully  invested  with  it  by  the  action  of  plaintiff 
herself  in  filing  h(T  petition  and  executing  an  undertaking 
for  costs.  Concerning  the  third  re(|uisite,  the  district 
court  being  a  court  of  general  common  law  jurisdiction 
was  invested  with  jurisdiction  of  the  subject  matter  of  the 
controversy,  if  the  action  were  personal  and  transitory 
in  its  nature.  The  fact  that  the  cause  of  action  was  against 
a  foreign  insurance  or  beneficiary  company  and  the  bene- 
ficiary did  not  reside  in  the*  state,  and  that  the  contract 
was  entered  into  in  another  state,  would  not  oust  the  juris- 
diction of  the  district  court  of  this  state  of  the  subject 
matter  of  the  controversy,  if  the  defendant  were  found 
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within  the  state.  The  authorities  all  seem  to  agree  that  an 
action  upon  a  benefit  certificate  or  insurance  policy  is 
transitory  and  not  local  in  its  nature,  and  may  be  brought 
in  whatever  state  the  company  issuing  the  policy  can  be 
found,  without  any  regard  to  where  the  contract  of  insur 
ance  was  made  or  the  subject  thereof  was  located.  Mohr 
£  Mohr  Distilling  Co.  v.  Insurance  Cos.,  12  Fed.  474; 
Northwestetn  Mutual  Life  Ins.  Co.  v.  Loicry.  20  S.  W. 
(Ky.)  607;  Johnston  v.  Trade  Ins.  Co.,  132  Mass.  432. 
And  the  same  principle  applies  to  actions  on  policies  of 
fire  insurance.  Insurance  Co.  of  North  America  v.  Me- 
Limans  &  Coyle,  28  Neb.  653.  It  is  therefore  apparent  that 
the  district  court  for  JeflPerson  county  had  jurisdiction 
both  of  plaintiff  and  of  the  subject  matter  of  the  contro- 
versy; and  it  also  follows  that,  if  either  by  proper  service 
of  process  or  by  the  voluntary  appearance  of  the  def<mdant 
in  that  court,  it  acquire<l  jurisdiction  of  the  person  of  the 
defendant,  then  defendant's  objections  should  have  been 
overruled. 

It  is  obvious,  from  an  examination  of  the  objections  file<l, 
that  defendant  intended  by  its  special  plea  to  challenge 
the  jurisdiction  of  the  court,  not  only  over  the  person  of 
defendant,  but  also  over  the  subject  matter  of  the  contro- 
versy. The  question  then  arises,  can  a  def(mdant,  without: 
entering  a  general  appearance,  challenge  the  jurisdiction 
of  a  court  over  the  subject  matter  of  a  controversy  there 
|>ending?  The  question  of  a  right  to  challenge  jurisdiction 
without  an  appearance  has  bec*n  b(»fore  this  court  on  nu- 
merous occasions,  and  the  rule  announced  by  Lake,  O.  J., 
in  the  early  case  of  Crotvell  v.  Galloiray,  3  Neb.  215,  has  al- 
ways received  our  commendation.  In  that  case  the  learned 
chief  justice  said : 

"It  is  a  general,  and  we  think  a  wholesome  rule  of  prac- 
tice, that  if  a  defendant  intend  to  rely  upon  the  want  of 
personal  jurisdiction  as  a  defense  to  a  Judgment,  he  must 
either  make  no  appearance,  or  if  at  all,  for  the  single  pur- 
pose of  questioning  the  right  of  th(*  ccmrt  to  proccM^l ;  and 
if  he  do  more  than  this,  and  a[)pear  for  any  other  purpose 
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at  any  stage  of  the  proceedings,  he  shall  be  held  thereby  to 
have  waived  all  defects  in  the  original  process,  and  to  have 
given  the  court  complete  jurisdiction  over  him  for  all  the 
purposes  of  the  action/' 

In  Elliott  V.  Lawhead,  43  Ohio  St.  171,  defendant  was 
served  by  publication,  and  filed  a  special  appearance  ex- 
cepting to  the  service,  and  also  challenging  the  jurisdic- 
tion of  the  court  as  to  the  subject  matter  of  the  contro- 
versy. In  disposing  of  the  case,  Johnson,  J.,  speaking  for 
the  court  said: 

"This  motion  assigns  two  reasons  why  it  should  be 
granted:  First,  want  of  legal  and  proper  service;  and, 
second,  because  the  court  had  no  jurisdiction  of  the  sub- 
ject matter.  This  last  ground  was  in  the  nature  of  a  de- 
murrer to  the  jurisdiction  of  the  court,  and  was  in  itself  an 
appearance  in  the  case.  It  amounted  to  a  waiver  of  serv- 
ice, and  gave  the  court  jurisdiction  over  the  person  of  de- 
fendant. It  is  true  the  defendant  ^comes  for  the  purpose 
of  filing  this  motion  and  for  no  other  purpose,'  and  had 
the  motion  been  confined  to  want  of  proper  service  it 
would  not  have  operated  as  an  appearance.  It  was  not  so 
limited,  but  embraced  an  additional  reason,  to  wit,  the 
right  of  the  court  to  hear  and  determine  the  subject  mat- 
ter. The  rule  is  that  where  a  defendant  appears  solely 
for  the  purpose  of  objecting  to  the  jurisdiction  of  the  court 
over  the  person,  such  motion  is  not  a  voluntary  appearance 
of  defendant  which  is  equivalent  to  service.  Where,  how- 
ever, the  motion  involves  the  merits  of  the  case  made  in 
the  petition,  the  rule  is  otherwise.  Handy  v.  Insurana: 
Co.,  37  Ohio  St.  366;  Maholm  v.  Marshall,  29  Ohio  St 
611." 

We  therefore  conclude  that,  by  challenging  the  juris- 
diction of  the  court  over  the  subjex't  matter  of  the  con- 
troversy, the  defendant  entered  a  general  appearance,  and 
this  being  true,  it  is  immaterial  whether  the  service  of 
summons  upon  the  defendant,  or  rather  upon  its  alleged 
attorney  in  fax^t,  the  auditor  of  this  state,  was  properly 
or  improperly  made. 
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We  therefore  recorainend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  (he  cause  remanded  for  further 
I>roceedings. 

Ames  and  Hastings,  CC,  concur. 

By  the  Court:  For  the  reason^  given  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

Reversed. 

The  following  opinion  on  rehearing  Avas  filed  December 
7,  1904.    Judgment  of  reversal  adhered  to: 

Appearance:  Jurisdiction.  An  appearance  for  the  purpose  of  object- 
ing to  the  jurisdiction  of  the  court  of  the  subject  matter  of  the 
atttion,  whether  by  motion  or  formal  pleading,  is  a  waiver  of  all 
objections  to  the  jurisdictloii  of  the  court  over  the  person  of 
defendant,  whether  the  defendant  intended  such  waiver  or  not. 

Oldham,  C. 

This  is  a  rehearing.  The  former  opinion  is  found,  ante, 
p.  267.  The  case  is  fully  stated  in  that  opinion.  It  is 
now  urged  that  the  objections  raised  by  the  defendant  in 
error  in  the  court  below  were  to  the  jurisdiction  of  the 
court  over  the  person  of  the  defendant,  and  nothing  more, 
because  the  grounds  assigned  relate  alone  to  the  jurisdic- 
tion of  the  person.  The  pleading  filed  in  the  court  below 
states,  "Comes  now  specially  above  named  defendant  for 
the  sole  purpose  of  objecting  to  the  jurisdiction  of  the 
court,  and  for  no-  other  purpose,  and  submits  that  the 
court  is  without  jurisdiction  of  the  subject  nuitter  or  of 
the  person  of  the  defendant  for  the  following  r(»asons"; 
whereupon  the  reasons  are  set  forth,  ten  in  number.  We 
are  now  urged  to  disregard  the  challenge  ther(»in  made  to 
the  jurisdiction  of  the  subject  matter  and  treat  it  as  sur- 
plusage. Our  duty  in  this  matter  dopends  upon  ^^'h('<lH»r 
or  not,  under  the  "reasons  assigned,"  ther(»  could  liavo 
been  anything  considered  by  the  court  except  the  sole 
21 
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question  of  jurisdiction  over  the  person  of  the  defendant; 
not  upon  what  was  cousidored,  but  what  might  have  been 
properly  considered  and  determined  by  the  court.  Wo 
have  taken  our  code  from  Ohio,  and  the  practice  of  that 
state  is  analogous  to  ours.  In  Smith  v.  Hoover,  39  Ohio 
St.  249,  the  court  said : 

'The  appearance  of  a  defendant  in  court  for  the  sole 
purpos(*  of  objecting,  by  motion,  to  the  mode  or  manner 
in  which  it  is  claimed  that  jurisdiction  over  his  person 
has  been  acquired,  is  not  an  appearance  in  the  cause,  or  a 
waiver  of  any  di^fcM^t  in  the  manner  of  acquiring  such  juris- 
diction ;  while,  on  the  other  hand,  the  appearance  for  the 
purpose  of  cont(*sting  the  merits  of  the  cause,  whether  by 
motion  or  formal  pleading,  is  a  waiver  of  all  objections 
to  the  jurisdiction  of  the  court  over  the  p(»rson  of  defend- 
ant, whether  the  defendant  intended  such  waiver  or  not. 
In  respect  to  this  question,  an  important  distinction  is 
made  between  an  objection  to  the  jurisdiction  of  the  sub- 
j(»ct  matter  of  the  suit,  and  of  the  person  of  defendant, 
although  complete  jurisdiction  in  the  court  to  hear  and 
determine  the  action  is  not  acquired  unless  the  court  has 
jurisdiction  ov(»r  both  the  subject  matter  and  the  person. 
An  objection  to  jurisdiction  over  the  subject  matter  is  a 
waiver  of  objection  to  the  jurisdiction  of  the  person,  while- 
an  objection  to  the  jurisdiction  of  the  person  is  a  waiver 
of  nothing." 

With  thes(»  considerations  in  view  we  turn  to  the  "rea- 
sons assigncHl": 

"5.  That  the  ch^feudant  is  a  foreign  coop<Tative  and 
mutual  insurance  company  doing  business  in  the  state  of 
Nebraska  only  by  virtue  of  a  license  issue<l  to  it  by  said 
state  as  such  corporation,  and  neither  the  alleged  cause  of 
action,  nor  any  part  ther(K)f,  arose  in  Jefferson  county  or 
in  the  state  of  Nebraska,  and  the  plaintiff  is  not  now,  and 
never  has  been,  a  resident  or  citizen  of  the  stat«  of  Ne- 
braska. 

"7.  That  the  said  pc^tition  herein,  under  which  the 
second  alias  summons  was  issuixl,  was  filed  on  the  third 
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day  of  August,  1900,  and  summons  issued  thereon  without 
a  then  present  ability  to  serve  the  same  upon  the  defend- 
ant, or  its  alleged  agent  or  attorney,  in  said  Jefferson 
county,  Nebraska :  that  the  said  second  alias  summons 
under  which  service  is  alleged  to  have  been  had  was  issued 
more  than  one  year  after  the  filing  of  said  petition  under 
which  it  was  issued,  and  after  the  court  had  twice  sus- 
tained objections  to  its  jurisdiction  for  the  re^ason  that, 
at  the  time  the  petition  was  filed  and  the  cause  com- 
menced, no  service  of  sui^mons  could  be  had  upon  the  de- 
fendant in  said  Jeflferson  county." 

The  5th  objection  challenges  the  right  of  the  plaintiflF  to 
bring  and  maintain  the  action  in  Jeflferson  county.  This 
raises  the  legal  question  whether  or  not  the  alleged  cause 
of  action  set  forth  in  the  petition  was  local  or  transitory. 
The  challenge  was  made  to  the  court  by  apt  language  in 
the  formal  part  of  the  instrument  and  in  the  reasons  as- 
signed, and  is  a  jurisdictional  question,  not  of  the  per- 
son, but  of  the  subject  matter  of  the  action.  And  when 
followed  by  an  exhaustive  showing  on  this  point,  as  was 
done,  of  the  truth  of  these  allegations,  we  can  come  to  but 
one  conclusion,  and  that  is,  it  was  the  intention  of  the 
pleader  to  challenge  the  jurisdiction  of  the  court  over  the 
subject  matter,  and  that  he  has  done  so  both  by  his  aver- 
ments and  by  the  evidence.  And  again,  the  7th  assign- 
ment, if  it  means  anything,  is  a  plea  of  res  judicata  of  the 
matters  then  pending  before  the  court.  It  would  be  diffi- 
cult to  understand  how  the  language  of  this  assignmc^nt 
could  be  used  for  the  sole  purpose  of  challenging  the  juris- 
diction of  the  court  over  the  person  of  the  defendant. 
That,  to  avoid  an  appearance,  the  objections  must  be  con 
fined  to  this  purpose  has  been  the  holding  of  this  court 
from  its  organization. 

We  therefore  conclude  that  our  former  opinion  is  sound 
in  principle  and  should  be  adhered  to,  and  we  so  recom- 
mend. 

Ames,  C,  concurs.    Letton,  C,  not  sitting. 
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By  the  Court:   For  the  reasons  stated  in  the  fopegoing 
opinion,  the  former  opinion  is  adhered  to. 

Beyerseo. 


William  Von  Dohren  v.  John  Deebe  Plow  Company. 

Filed  Maboh  2,  1904.    No.  13,304. 

1.  Sale:    Implied  Warranty.    The  law  is  well  settled  that  the  pur- 

chaser of  personal  property,  under  an  Implied  warranty  that  tlie 
same  is  well  made  and  reasonably  suitable  for  the  purposes  for 
which  it  is  purchased,  has  a  reasonable  time  within  which  to 
test  the  same  to  determine  whether  or  not  It  is  as  warranted, 
and  such  question  is  ordinarily  one  for  the  Jury. 

2.  Contract:    Rescission.    After  he  has  made  the  test,  and  has  dis- 

covered all  of  the  defects  which  he  claims  exist,  and  calls  tbe 
attention  of  the  seller  thereto^  and  the  seller  refuses  to  make  any 
changes  but  insists  that  the  article  is  as  represented,  the  pur- 
chaser must  at  once  return  it,  or  his  right  to  do  so  will  be  lost. 

3.  :    Affirmance.    In  such  case,  where  the  property  is  a  com 

sheller,  purchased  for  custom  work,  and  the  purchaser  continues 
to  use  the  machine,  after  such  refusal  by  the  seller,  for  a  day  and 
a  half,  and  until  he  has  finished  all  the  work  he  has  on  hand, 
and  then  keeps  the  machine  In  his  shed  for  twenty-four  days 
before  offering  to  return  it^  it  will  be  held,  as  a  matter  of  law» 
that  he  has  elected  to  affirm  the  contract  as  made. 

EuROR  to  the  district  court  for  Douglas  county :  Lee  S. 
EsTELLE,  Judge.    Affirmed. 

John  T,  Cat  hers  and  J.  0.  Dcttceiler,  for  plaintiff  in 
error. 

F.  A.  Broyan,  contra. 

Fawcf/pt,  C. 

D(»f(»n(lant  in  error,  horoinaftiT  styled  plaintiff,  bronj^ht 
this  action  in  the  court  below  to  r(»cover  from  plaintiff  in 
error,  lien^'naftc^r  styled  defendant,  the  value  of  a  corn 
shelhT,  which  plaintiff  alleges  it  sold  and  delivered   to 
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defendant  on  June  13, 1901,  for  an  agreed  price  of  |487.18. 

For  answer,  defendant  admits  that  he  ordercxl  the  sh(4- 
ler,  admits  that  he  refused  to  pay  plaintiff  therefor,  and 
denies  each  and  every  other  allegation  coritained  in  the 
petition. 

For  further  answer,  defendant  alleges  that  he  is  a  dealer 
in  agricultural  implements  and  purchased  the  sheller  for 
one  Fred  H.  Voss,  to  whom  the  said  machine  was  de- 
livered by  plaintiff,  on  his  order;  that  the  machine  was 
defective  in  several  respects  set  out  in  the  answer;  that 
it  would  not  do  the  work  for  which  it  w^as  intended,  in 
a  satisfactory  manner;  that  the  machine  was  purchastnl 
from  plaintiff  under  an  Implied  warranty  that  it  was  a 
new^  machine,  and  a  machine  reasonably  suitable  and  fit 
for  the  pxirpose  for  which  it  was  intended  and  orderiHl, 
and  that  it  would  do  the  work  for  which  it  was  intc^ndwl  to 
be  used,  in  a  reasonable,  proper  and  suitable  manner. 
Fop  reply,  plaintiff  admits  that  it  sold  the  machine  to 
defendant  on  an  implied  warranty,  as  alleged;  but  denies 
each  and  every  other  allegation  in  defendant's  answer, 
except  such  as  are  contained  in  plaintiff's  petition. 

The  evidence  shows  that  Voss  took  the  machine  to  his 
home,  near  Millard,  in  Douglas  county,  and  on  June  13, 
1901,  set  the  same  up  for  work  and  shelled  com  with  it 
that  day.  The  machine  not  operating  to  Voss'  satisfaction, 
he  reported  the  matter  to  defendant  who,  in  turn,  reported 
it  to  plaintiff.  That  plaintiff's  expert,  one  K.  J.  Teare, 
went  to  Millard  a  few  days  thereafter  to  inspect  the  ma- 
chine, but  Voss  was  not  shelling  that  day,  so  it  was  agreed 
that  he,  Teare,  should  return  again  on  June  25.  On  the 
25th  of  June,  Voss  started  to  shell  corn  at  the  farm  of 
John  Seibord,  about  6  o'clock  in  the  morning,  and  con- 
tinued to  shell  at  that  place  until  6  in  the  evening.  Mr. 
Teare  appeared  on  the  scene  about  11  o'clock  in  the  fore- 
noon and  inspected  the  machine,  watching  its  operations 
until  they  quit  for  dinner.  After  dinner  he  again  went 
out  and  watched  the  working  of  the  machine  for  about 
three-quarters  of  an  hour.     He  testifies  that  during  all 
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the  time  he  was  there  the  machine  was  running  perfectly 
and  doing  its  work  well  in  all  respects;  that  Voss  called 
his  attention  to  the  matters  he  was  complaining  about 
and  wanted  him  to  make  several  changes  in  the  machine; 
that  he  refused  to  make  any  of  the  changes  or  do  anything 
about  the  matter,  except  to  give  Voss  an  order  on  the  de- 
fendant for  the  material  for  rebabbitting  one  of  the  boxes, 
which  would  cost  about  40  or  50  cents,  instructing  defend- 
ant to  charge  the  same  to  plaintiff;  that  Voss  accepted 
the  order  and  said  he  would  have  it  done.  He  testifies, 
positively,  that  he  then  and  there  refused  to  make  any  of 
the  other  changes  or  betterments  which  Voss  called  for. 
This  testimony  is  corroborstted  by  the  cross-examination  of 
Voss,  himself,  as  appears  on  page  55  of  the  bill  of  excep- 
tions. 

After  this  interview,  Teare  loft  the  place  and  returned 
to  his  home  in  Omaha.  Voss  continued  to  run  the  sheller 
all  that  afternoon  until  6  o'clock,  at  which  time  he  fin- 
ished the  job  of  shelling  he  had  for  John  Seibord.  He 
then  moved  his  machine  to  the  farm  of  Henry  Beimer, 
where  he  shelled  something  over  200  bushels  of  corn,  after 
supper  that  evening.-  The  next  day,  June  26,  he  moved 
the  machine  to  Charles  Seibord's,  where  he  ran  it  all 
day  and  until  he  had  finished  the  shelling  at  that  place. 
Having  finished  all  the  work  he  had  on  hand,  he  then 
hauled  the  machine  home,  put  it  in  his  shed  and  permitted 
it  to  remain  there  from  that  time,  June  26,  until  July  20, 
when  he  hauled  it  to  plaintiff's  place  of  business  in  Omaha, 
and  demanded  a  rescission  of  his  contract.  Plaintiff  re- 
fused to  receive  the  machine,  so  Voss  left  it  on  one  of  the 
public  streets  of  Omaha,  near  plaintiff's  place  of  business, 
and  went  away.  The  machine  has  remained  there  until 
this  time. 

After  both  sides  had  rested,  plaintiff  moved  the  court 
to  direct  a  verdict  in  favor  of  the  plaintiff  for  the  amount 
of  its  claim.  The  court  overruled  the  motion,  and  sub- 
mitted the  case  to  the  jury.  After  the  jury  had  been  out 
for  some  time,  it  returned  and  asked  for  further  instruc- 
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tions,  which  the  court  gave,  and,  soon  thereafter,  the  jury 
returned  a  verdict  in  favor  of  the  plaintiflf  for  the  full 
amount  claimed  in  its  petition,  with  interest,  upon  which, 
after  overruling  defendant's  motion  for  a  new  trial,  the 
court  entered  judgment. 

Numerous  errors  are  assigned  by  defendant  as  to  the 
giving  and  refusing  of  instructions,  and  particularly  as 
to  the  giving  of  the  instructions  given  by  the  court  after 
the  jury  had  once  retired;  and  extended  arguments  are 
made  in  the  briefs  of  the  parties  as  to  whether  the  contract 
was  an  executory  or  an  executed  contract.     Under  our 
view  of  the  case,  it  is  unnecessary  to  pass  upon  any  of 
these  qxiestions.     It  is  immaterial  whether  the  contract 
is  an  executory  or  an  executed  contract,  or  whether  the 
court  correctly  stated  the  law  in  its  instructions  or  not, 
as,  under  the  pleadings  and  evidence,  there  could  not  be 
any  other  result  than  the  one  which  was  reached.     We 
think  the  court  should  have  sustained  plaintiff's  motion 
to  direct  a  verdict.     The  law  is  settled,  beyond  all  ques- 
tion, that  the  purchaser  of  personal  property  like  that  in 
controversy,  under  an  implied  warranty,  has  a  reasonable 
time  to  test  the  same  to  ascertain  whether  or  not  it  is  as 
warranted,  and,  ordinarily,  this  would  be  a  question  for 
the  jury;  but,  after  he  has  made  the  test,  and  has  dis- 
covered all  of  the  defects  which  he  claims  exist,  and  calls 
the  attention  of  the  seller  to  these  defects,  and  the  seller 
refuses  to  make  any  changes,  but  insists  that  the  machine 
is  as  represented,  the  buyer  must  at  once  return  the  prop- 
erty.   He  can  pot  keep  it  and  use  it  for  any  length  of  time 
thereafter,  and  certainly  he  could  not  continue  to  use  it 
until  he  had  finished  the  work  in  hand,  and  then  put  it 
in  his  shed  and  keep  it  for  nearly  a  month,  and  claim  that 
he  had  acted  with  promptness  or  even  within  a  reasonable 
time.    When  Teare  told  Voss,  on  the  afternoon  of  the  26th 
of  June,  that  he  would  not  make  any  of  the  changes  Voss 
demanded,  and  Voss  continuc^l  to  use  the  machine  until 
be  had  finished  all  the  work  he  had  on  hand,  and  then  kept 
it  for  over  three  weeks  in  his  shed  before  making  any  at- 
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tempt  to  return  it,  he  thereby  ratified  the  contrajct  as 
made. 

We  recommend  that  the  judgment  of  the  district  court 
beaflSrmed. 

Albert  and  Qlanvillb,  CO.,  concur. 

By  the  Court :    For  the  peaBons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Simpson  MoKibbin  v*  Henry  J.  Day  et  al. 

FnjED  Mabch  2.  1904.    No.  13,379. 

L  Venue:  Summons  to  Anotheb  County.  In  a  personal  action  for 
the  recovery  of  money  only,  where  a  resident  of  the  county  where 
the  action  is  brought  is  joined  with  a  resident  of  another  county, 
to  authorize  service  upon  the  latter  in  the  county  of  his  residence 
there  must  b«  an  actual  right  to  recover  against  the  defendants 
jointly. 

2.  Jurisdiction:  Joint  Liabilitt.  Where  the  allegations  of  the  peti- 
tion in  a  case  of  that  character  are  such  as  to  include  both  a 
Joint  and  several  liability  against  the  defendant,  the  Jurisdiction 
of  the  court  as  to  the  nonresident  on  his  several  liability,  is 
sufficiently  challenged  by  a  plea  to  the  jurisdiction,  setting  forth 
the  fact  of  his  residence  in  another  county,  and  the  service  of 
process  upon  him  therein,  and  upon  the  return  of  a  verdict  which 
negatives  a  joint  liability,  he  is  entitled  to  a  dismissal. 

S.  Parties:  Instruction.  In  an  action  for  false  and  fraudulent  rep- 
resentations in  the  sale  of  property,  where  a  copartnership  and 
the  alleged  members  thereof  are  made  defendants,  and  the  rela- 
tionship of  the  other  defendants  to  such  copartnership  is  put  in 
issue,  it  is  error  for  the  court  to  instruct  on  the  theory  that  the 
individual  members  of  the  co]>artnership  are  the  only  parties 
defendant. 

4.  Sale:  Repbesicntations.  Ordinarily,  where  a  vendee  has  an  oppor- 
tunity for  inspection,  representations  by  the  vendor,  as  to  the 
value  of  the  property,  are  regarded  as  mere  expressions  of  opin- 
ion, and  afford  no  basis  for  an  action  of  fraud  and  deceit 

5. :     PiAUD.    But   where    such    representations   are   based    on 
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special  knowledge  of  the  vendor,  which  he  obtained  or  pretends 
to  have  obtained,  by  handling  the  property  or  Invoicing  it,  and 
are  believed  by  the  vendee,  and  acted  upon  by  him  to  his  injury, 
they  amount  to  actionable  fraud. 

Error  to  the  district  court  for  Lancaster  county :  Lin- 
CH>LN  Frost,  Judge.    Reversed. 

A,  E,  Harvey  and  Stcirart  rf  Munger,  for  plaintiff  in 
<*rror. 

L.  C.  Burr,  contra, 

Al.BERT,  C. 

H(»nry  J.  Day  broug^ht  this  action  in  the  district  court 
for  Lancast(T  county  against  Simpson  McKibhin,  George 
J.  McKibhin,  Jolin  S.  ilcKibbin  and  McKibhin  Jirothers, 
a  <-opartn(»r.ship.  Service  on  all  of  the  defendants  save 
Simpson  M(*Kibbin  was  had  in  Lancaster  county.  Simp- 
son Mi^Kibbin  was  a  resident  of  Phelps  county,  and  sum- 
mons issued  to  that  county  for  him  and  w^as  served  on  him 
there. 

The  allegations  of  the  petition  are,  in  substance,  as  fol- 
lows: That  the  defendant  McKibhin  Brothers  is  a  co- 
partnership composed  of  the  other  defendants  herein. 
That,  on  a  certain  date,  the  plaintiff  was  the  owner  of 
certain  real  and  personal  property  in  Phelps  county,  and 
the  defendants  were  the  owners  of  a  certain  house  and  lot, 
stock  of  merchandise  and  store  fixtures  in  the  city  of 
Lincoln.  That,  on  said  date,  the  defendants,  with  intent 
to  cheat  and  defraud  the  plaintiff,  and  for  the  purpose  of 
inducing  him  to  exchange  his  said  property  in  Phelps 
county  for  the  property  of  the  defendants,  falsely  and 
fraudulently  represented  to  him  that  their  said  house  was 
well  built,  in  good  repair,  and  would  rent  for  |50  a  month, 
and  that  the  said  house  and  lot  were  worth  the  sum  of 
f 8,000;  that  an  invoice  of  the  s<aid  stock  of  merchandis(* 
had  been  taken  about  four  months  before,  that  it  invoiced 
f  6,700;  that  the  stock  had  been  increased  since  such  in- 
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voice,  Jind  said  stock  and  fixtures  were  worth  |7,000 ;  that 
said  stock  was  new  and  well  selected,  and  had  not  been  in 
the  store  more  than  one  year;  that  the  business  conducted 
with  said  stock  and  fixtures  was  prosperous,  and  that  the 
daily  sales  thereof  had  averaged  |80  a  day,  as  shown  by 
the  defendants'  books. 

The  plaintiff  alleges  that  he  relied  upon  said  representa- 
tions, believed  them  to  be  true,  and  was  thereby  induc<Hi 
to  make  said  exchange  with  the  defendants.  That  the  said 
representations  were  false,  as  the  defendants  well  knew, 
in  this:  The  said  house  was  not  well  built,  was  not  in 
good  repair  and  would  not  rent  for  f 50  a  month ;  that  the 
said  invoice  of  stock,  taken  by  the  defendants,  did  not 
show  the  value  thereof  to  be  |6,700,  and  the  said  stock 
had  not  been  incrc^ased  since  such  invoice;  that  said  stock 
was  not  new  or  well  s(4(^cted,  but  old  and  shop  worn,  and 
consisted  of  odds  and  ends  of  little  value;  that  the  business 
conducted  with  said  stock  and  fixtures  was  not  prosperous, 
and  the  daily  sales  thereof  averaged  much  less  than  f80 
a  day;  that  the  said  stock  of  goods  and  fixtureis  were  not 
worth  to  exceed  ?p3,000,  and  the  said  house  and  lot  were 
not  worth  to  exceed  |4,000.  The  damages  are  laid  at  some 
16,000. 

Simpson  McKibbin,  who,  as  we  have  seen,  was  not  a 
resident  of  the  county  in  which  the  action  was  brought  and 
was  not  served  with  process  there,  filed  a  separate  answer 
in  which  he  interposed  a  plea  to  the  jurisdiction  of  the 
court  over  his  person,  setting  up  the  fact  that  he  resided 
in  Phelps  county,  was  ser\'ed  with  process  in  that  county, 
was  not  a  member  of  th(  firm  of  McKibbin  l^rothers  and 
was  not  interested  therein  directly  or  indirectly.  In  his 
answer  he  admittcnl  having  made  the  trade  set  forth  in  the 
petition,  but  denied  all  the  other  allegations  therein  con- 
tained. The  other  defendants  answered,  denying  all  the 
allegations  of  the  petition.  A  trial  resulted  in  a  verdict 
in  favor  of  the  plaintiff  and  against  the  defendant  Simp- 
son :McKibbin,  and  in  favor  of  George  J.  McKibbin  and 
John  S.  McKibbin  against  the  plaintiff.     As  to  the  co- 
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partnership,  no  verdict  was  returned.  Simpson  McKib- 
bin,  thereupon,  again  challenged  the  jurisdiction  of  the 
court  and  asked  to  be  dismissed.  His  motion  was  over- 
ruled and  judgment  entered  against  him  in  favor  of  the 
plaintiff,  and  in  favor  of  George  J.  McKibbin  and  John  S. 
McKibbin  against  the  plaintiflF.  Prom  the  judgment  in 
favor  of  the  plaintiff,  Simpson  McKibbin  prosecutes  error, 
and  from  the  judgment  in  favor  of  George  J.  McKibbin 
and  John  S.  McKibbin,  the  plaintiff  brings  error. 

As  to  Simpson  McKibbin,  the  principal  question  is  that 
of  the  jurisdiction  of  the  court  to  render  judgment  against 
him.  The  action  is  purely  personal  and  for  the  recovery 
of  money  only,  and  does  not  fall  within  any  exception  to 
the  general  rule  formulated  in  section  60  of  the  code,  which 
requires  actions  to  be  brought  in  the  county  in  which  the 
defendant,  or  some  one  of  the  defendants,  resides,  or  may 
be  summoned.  One  of  the  latest  cases  construing  that  sec- 
tion is  Stull  Bros.  v.  Powell,  70  Neb.  152.  In  that  case 
the  authorities  are  collected  and  compared,  and  the  con- 
clusion deduced  therefrom  is  that,  to  authorize  summons 
to  another  county  in  personal  actions  for  the  recovery  of 
money  only,  there  must  be  an  actual  right  to  join  the  resi- 
dent and  nonresident  defendants.  In  the  body  of  the 
opinion  it  is  said,  in  effect,  that  the  right  to  maintain  an 
action  of  that  character  against  the  nonresidents  served 
in  another  county,  would  depend  upon  the  plaintiff  really 
having  a  right  to  recover  from  the  resident  defendants 
jointly  with  the  others.  That  the  plaintiff  in  this  case 
did  not  "really"  have  such  right  seems  to  be  established 
by  the  verdict  of  the  jury. 

But  it  is  insisted  that  the  petition  not  only  shows  a  joint 
liability  by  reason  of  the  partnership  relations  of  the 
defendants,  but  also  a  joint  liability  independent  of  such 
relations,  and  that,  while  the  defendant  Simpson  McKib- 
bin in  his  plea  to  the  jurisdiction  denied  that  he  was  a 
member  of  the  copartnership,  he  did  not,  in  express  terms, 
deny  joint  liability  for  the  false  and  fraudulent  representa- 
tions.   We  do  not  think  such  denial  was  necessary.    Under 
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our  rules  of  practice,  the  allegations  of  the  petition  are 
sufScient  to  sustain  a  judgment  against  any  or  all  of  the 
defendants,  because  a  cause  of  action  against  each  de- 
fendant, severally,  is  included  in  the  allegations  showing 
a  joint, liability.  But  it  is  only  for  the  purposes  of  the 
joint  liability  that  service  of  process  on  Simpson  McKibbin 
in  another  county  was  authorized.  Hence,  when  he  alleged 
in  his  plea  to  the  jurisdiction  that  he  was  a  nonrc^sident 
of  the  county  where  the  action  was  brought,  and,  ^as 
not  served  with  process  therein,  but  was  served  in  another 
county,  he  stated  facts  suflScient  to  defeat  the  jurisdiction 
of  the  court,  so  far  as  it  was  sought  to  obtain  a  judgment 
against  him  severally,  and  when  it  was  established  by  the 
verdict  of  the  jury  that  he  was  not  liable  jointly  with  his 
codefendants,  or  any  of  them,  he  was  entitled  to  a  dis- 
missal. In  Penney  v,  Bryant,  70  Neb.  127,  this  court  held 
that,  where  a  joint  liability  is  ass(>rted  against  several 
defendants  in  order  to  maintain  an  action  against  one  or 
more  of  them  in  a  county  other  than  that  where  they  re- 
side or  are  found,  the  latter  are  not  to  be  held  upon  a 
diiferent  or  several  liability,  ev(*n  though  it  be  disclosed 
by  the  pleadings  and  proof. 

As  to  the  judgment  in  favor  of  the  defendants  C^eorge 
J.  McKibbin  and  John  S.  McKibbin  and  against  the  plain- 
tiflf,  we  think  it  should  also  be  reversed.  In  the  statement 
of  the  issuers  to  tlie  jury,  the  court  overlooked  the  fact  that 
the  firm  of  McKibbin  Brothers,  as  such,  was  a  parly  de- 
fendant, and  whetlier  the  other  defendants  were  members 
thereof  was  one  of  the  issues  in  the  case,  and  instructed 
on  the  theory  that  such  other  defimdants  were  the  only 
defendants.  It  is  not  difficult  to  see  how  this  was  pre- 
judicial to  the  plaintiff.  If,  as  alleged,  the  firm  was  a 
I)arty  to  the  transaction,  each  member  thereof  was  liable 
b(»cause  of  that  fact,  wheth(T  he  actually  participated  in 
said  transaction  or  not.  But  as  the  issues  were  stated  to 
the  jury,  it  was  necessary  for  the  plaintiff  to  show  that 
each  defendant  participated  in  the  fraud,  in  order  to  hold 
him  liable.     The  instructions  would  have  warranted  the 
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jury  in  finding  in  favor  of  some  of  the  defendants,  even 
though  it  were  established  that  the  firm  was  a  party  to 
the  fraud,  and  the  other  defendants  composed  such  part- 
nership. It  is  obvious,  we  thinlv,  tliat  the  charge  in  that 
respect  was  erroneous.  It  was  the  duty  of  the  court  to 
instruct  as  to  the  issues,  whether  requested  to  do  so  or  not. 
Kyd  V.  Cooky  56  Xeb.  71;  Hanover  Fire  Ins.  Co.  r.  Stod- 
dard, 52  Neb.  745;  Sandwich  Mfg,  Co,  v.  Shiley,  15  Neb. 
109.  The  jury  made  no  finding  as  to  the  defendant  firm. 
It  is  probal)le  that,  had  the  iissues  been  properly  stated  to 
the  jury,  it  might  have  been  implied  from  the  two  verdicts 
in  this  case  that  they  found  in  favor  of  the  firm,  but,  as 
the  cause  was  submitted,  no  such  inference  can  be  drawn, 
because  there  is  nothing  in  the,  entire  charge  whereby  the 
jury  were  instructe<l  as  to  the  authority  of  one  partner  to 
bind  the  firm,  or  as  to  the  liability  of  each  member  for  the 
act  of  every  other  member  in  respect  to  the  partnership 
business. 

As  the  case  goes  back  for  a  new  trial,  another  feature 
of  the  instructions  should  hv  noticed,  and  that  is,  the  fail- 
ure to  distinguish  between  the  representations  in  regard 
to  the  value  of  the  house  and  lot  and  the  amount  for 
which  said  i>roperty  would  rent,  and  the  other  repr(\s(»nta- 
tions  allegcHl  to  have*  bwn  ma<l(»  by  the  defendants.  Th(» 
exchange  was  made,  after  the  plaintit!'  had  examined  th(» 
proi>erty  which  the  defendants  gave  him  in  exchange  for 
his.  He  had  iniual  opportunity  with  the  def(»ndants  to 
ascertain  the  value  of  the  house  and  lot,  and  the  rental 
value  thereof.  Under  sm-h  circumstances,  tlu  ir  r(*pr(»s(*n- 
tations  in  that  regard  were  mere  expn^ssions  of  ()i)iniou, 
and  he  would  not  be  warranted  in  relying  upon  th(»m.  Soh- 
irum  i\  HaUiday,  39  Neb.  828;  McKnifjht  r,  Thompson,  39 
Neb.  752;  Crocker  v.  Manhy,  164  111.  282.  Such  expres- 
sions "are  regarded  as  trade  talk  which  every  man  of 
intelligence  receivers  cum  yrano  salis/^  Cordon  r.  Bnflcr, 
105  U.  S.  553;  Mooncy  v.  Miller,  102  xAIass.  217.  As  to  the 
value  of  th(?  stock  of  goods  and  fixtures,  a  diff*(^rent  rule; 
would  apply,  because  the  representations  in  regard  to  their 
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value,  according  to  the  plaintiff's  theory,  appear  to  have 
b(»en  based  on  special*  knowledge  of  the  defendants  ob- 
tained by  handling  the  goods  and  invoicing  them.  But,  in 
its  instructions  to  the  jury,  the  court  made  no  distinction 
between  the  representations  made  in  respect  to  the  valu<; 
of  the  real  estate  or  the  amount  for  which  it  would  rent, 
and  the  other  representations  of  which  plaintiff  com- 
plained. There  can  be  no  doubt  that  this  was  error,  and 
prejudicial  to  Simpson  McKibbin.  It  will  no  doubt  be 
avoided  on  another  trial. 

It  is  therefore  recommended  that  the  judgment  in  this 
case  be  reverse<l  and  the  cause  remanded  for  further  pro- 
ceedings according  to  law. 

Fawcett  and  Glanville,  CC,  concur. 

By  the  Court:  For  the  reasons  statcni  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  revei'swl 
and  the  cause  remanded  for  further  proceedings  according 
to  law. 

Reversed. 


Howard  H.  Baldrigb  et  al.,  appellees,  v.  John  Coffman 

ET  AL.,  appellees,  IMPLEADED  WITH  JOHN  11.  CONKLIN, 

APPELLANT. 

« 

Filed  March  2,  1904.    No.  13,276. 

Partition:  Statemknt  of  Account.  Where  an  action  in  partition  in- 
volves an  accounting  of  transactions  between  the  parties  extend- 
ing over  a  long  series  of  years,  it  is  the  duty  of  the  trial  court, 
by  himself  or  a  referee,  to  state  the  account,  giving  the  items  or 
classes  of  items  and  sums  credited  and  charged  to  the  respective 
parties,  and  the  facts,  in  his  opinion,  affording  a  reason  therefor, 
so  that  this  court  may  form  a  Judgment  as  to  whether  the  con- 
clusion reached  is  justified  by  the  law  and  the  evidence. 

Appeal  from  the  district  court  for  Lancaster  county: 
Lincoln  Frost,  Judge.    Affirmed  in  part 
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Billingsley  &  Greene  and  R.  H.  Bagislin,  for  appellant. 
Baldrige  d  De  Bord  and  T,  J.  Doyle^  contra. 

DUPFIB,  C. 

This  is  an  action  for  partition.  The  real  estate  involved 
formerly  belonged  to  Samuel  Coflfman  and  John  R.  Conk- 
lin.  In  1884  these  parties  formed  a  partnership  to  own  and 
operate  a  stock  farm  near  Denton  in  Lancaster  county, 
Nebraska,  to  buy,  feed  and  sell  cattle,  hogs  and  horses. 
This  partnership  continued  to  transact  business  until 
some  time  in  1895,  and  no  settlement  of  the  partnership 
accounts  was  ever  had  betwcn^n  them.  Conklin  conveyed  a 
one-half  interest  in  the  land'  to  Mr.  Baldrige,  and  Samuel 
Coflfman  conveyed  a  one-half  interest  to  his  son  John  Coff- 
man.  Baldrige,  after  ol)tainiug  his  interest,  conveyed  one- 
half  thereof  to  Mr.  De  Bord,  and  these  parties  brought 
this  action  to  obtain  partition  of  the  land.  One  Thompson 
intervened,  claiming  a  lien  upon  the  land  because  of  cer- 
tain sales  for  delinquent  taxes  at  which  he  was  the  pur- 
chaser. As  his  lien  was  (established  and  allowcni  by  the 
court,  it  will  not  be  nec(»ssary  to  make  any  furtlier  refer- 
ence thereto.  Pending  the  suit  Samuel  Coffman  died,  and 
the  case  has  bc*en  revived  in  the  name  of  his  heirs.  These 
heirs  claim  that  the  land  was  part  of  the  partnership  assets 
of  ('off man  &  Conklin,  and  that  whatever  interc^st  Bald- 
rige obtained  by  his  deiKi  from  Conklin  was  subject  to  the 
payment  of  a  debt  of  $30,000  or  more,  due  to  KSamuel  Coff- 
num  from  the  partnership  of  Coflfman  &  Conklin.  On  the 
other  hand,  John  R.  Conklin  claims  that  the  partnership 
of  Coflfman  &  Conklin  is  indebted  to  him  in  a  sum  aggre- 
gating something  like  $40,000,  that  the  land  was  part  of 
the  partnership  assets  and  is  subject  to  the  payment  of 
that  claim.  On  the  trial,  the  court  found  that  the  land 
was 'not  partnership  property  but  that  Conklin  and  Coflf- 
man each  own(Hl  an  undividcnl  one-half  Intercast  therein, 
and,  in  relation  to  the  ac  (Jiinting  asked  for,  the  decree 
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recites:  "And  the  court  finds  against  the  said  John  R. 
Conklin  and  John  (^offnian,  Mary  Coflfman,  Blanche  Coff- 
man,  Charles  Coffman,  Gertrude  Caine,  Annette  Morris, 
Kate  C.  Hale,  William  Coflfman,  administrator  of  the 
estate  of  Samuel  Coflfman,  deceased,  RoUo  Moore,  T.  J. 
Doylp,  guardian  ad  litem  of  RoUo  Moore,  upon  the  several 
petitions  for  an  accounting,  and  thai  there  is  not  sufficient 
evidence  before  the  court  upon  which  to  make  the  account- 
ing asked  for  therein."  And  it  was  decreed  that  the  peti- 
tion of  the  parties  for  an  accounting  be  dismissed,  without 
prejudice  to  a  new  action.  From  this  finding  and  decree 
John  R.  Conklin  has  appealed. 

We  are  inclined  to  b(*lieve  that  the  court  erred  in  dis- 
missing tlie  parties  from  court  without  making  an  account- 
ing, and,  until  the  accounting  is  made  and  it  is  determined 
whether  there  is  anythiug  due  from  one  partner  to  the 
oth(T,  it  would  be  useless  to  determine  the  legal  rights  of 
tht»  i^artios  to  the  land  in  question.  If  there  was  not  suffi- 
cient evidence  before  the  trial  court  to  enable  it  to  state 
an  account  between  the  parties  in  a  satisfactory  manner, 
we  are  certainly  in  no  position  to  review  the  cai^e  if,  in 
fact,  th(»re  is  any  question  for  us  to  review.  In  Hanson 
v.  Hanson,  4  Neb.  (Unof.)  880,  we  have  said: 

"\Mien  an  action  in  partition  involves  an  accounting  of 
transactions  l)et\\\H.^n  the  parties  extending  over  a  long 
.s(»ries  of  yi  ars,  it  is  the  duty  of  the  trial  court,  by  himself 
or  a  r(»feriH»,  to  state  the  account,  giving  the  items  or 
classics  of  items  and  sums  crc^lited  and  charged  to  the  re- 
spective^ parti(^s,  and  the  facts,  in  his  opinion,  affording  a 
r(»as(m  Iheri^for,  so  that  this  court  may  form  a  judgment 
as  to  wh(*ther  the  conclusion  reached  is  justified  by  the 
law  and  the  evidence." 

In  this  case  tin*  partnership  continued  in  business  for 
ten  years  or  \m>V(\  no  setthunent  having  been  made  during 
that  time.  Accounts  aggregating  nearly  a  half  million 
dollars  an*  involved.  Without  any  finding  by  the  court  as 
to  what  slKMihl  be  allowed  or  disallowed,  with  no  oppor- 
tunity for  attorneys  to  point  out  errors  made  by  the  trial 
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court  in  allowinj^:  or  disallowing  one  or  several  items  on 
one  side  or  the  other  of  the  account,  with  a  distinct  refusal 
of  the  court  to  pass  upon  the  question  at  all  because  of  th<» 
unsatisfactory  state  of  the  evidence,  we  are  asked  to  take 
up  the  ca^e  and  trj^  it  as  an  original  action.  This  we  can 
not  consent  to  do.  We  have  none  too  much  time  to  devote 
to  specific  errors  pointcnl  out  by  partic»s  who  feel  theui- 
selves  aggrieved  by  the  rulings  of  th(^  district  court  when 
such  rulings  are  made  and,  as  in  the  Hanson  case,  we  are 
compelled  to  recommend  that  the  case  be  remanded  to  the 
district  court,  with  orders  to  state  an  account  between 
John  R.  Conklin  and  the  heirs  of  Samuel  CoiTman,  and  to 
make  a  finding  of  facts  showing  the  items  allowed  and  dis- 
allowed on  the  account  of  each. 

As  the  parties  have  acquiesced  in  the  judgment  of  the 
district  court  so  far  as  it  established  the  tax  lien  claimed 
by  Thompson,  and  finding  Baldrige  &  De  Bord  the  owners 
in  fee  of  one-half  of  the  land  involved  in  the  controversy, 
we  recommend  that  the  judgment  of  the  district  court  be 
affirmed  to  the  extent  that  it  finds  Thompson  entitled  to 
a  lien  for  taxes  and  Baldrige  &  De  Bord  the  absolute 
owners  of  a  one-half  interest  in  said  land,  and  that  it  hit 
reversed  and  remanded  for  a  stat(nn(»nt  of  the  account 
betwc»en  John  E.  Conklin  and  the  heirs  of  Samuel  Cotf- 
man. 

By  the  Court:  For  the  reasons  stated  in  the  forc^going 
opinion,  the  decree  of  th(»  district  court  is  affirmiMl  in 
so  far  as  it  establishes  a  tax  lien  in  the  land  in  suit  in 
favor  of  Thompson  and  in  so  far  as  it  establishes  i\w 
right  of  Baldrige  &  De  Bord  to  a  one-lialf  interest  in  said 
land,  and  is  reverscnl  and  reiuand(»d  to  the  district  court, 
with  directions  to  state  an  account  bet\v(H^^n  John  R.  Conk- 
lin and  the  heirs  of  Samuel  Colfman. 

Judgment  accordingly. 


22 
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A.  F.  HAisn  V.  Abner  Dillon. 

FiLKD  March  2,  1904.     No.  13,391. 

Stating  an  Account.  In  stating  an  account,  as  in  making  any  other 
agreement,  the  minds  of  the  parties  must  meet,  and  the  trans- 
action must  be  understood  by  the  parties  as  a  final  adjustment  of 
the  respective  demands  between  them,  and  the  amount  then  due. 

Error  to  the  district  court  for  Koarnoy  county:    Ed  L. 
Adams,  Judge.    Reversed, 

Hague  &  Anderbcry,  for  plaintiff  in  error. 
Lewis  O.  Paulson  and  J.  L.  McPheeley,  contra. 

DUPFIB,  C. 

PlaintifT  in  error  was  plaintiff  in  the  court  below.    TT(* 
sued  Dillon  on  an  open  account  claiming  a  balance  due  of 
ff>5.60  for  various  items,  including  some  work  done  for 
Dillon  by  a  hired  hand,  one  Capps.     Dillon  answered, 
first,  by  a  gencTal  d(»nial,  and,  second,  that  a  full  and  final 
settlement   was   had    l)(»twe(*n    plaintiff   and    himself,    in 
which  it  was  found  that  there  was  a  balance  due  the  plain- 
tiff of  f30.(>0,  provided,  however,  that  Capps  should  verifj- 
the  amount  of  work  that  was  done  by  him  in  the  way  of 
huskinj?  corn  for  the  defendant,  and  that,  if  the  amount 
charged  for  his  work  in  the  settlement  should  be  reduced 
by  him,  then  th(^  amount  of  such  reduction  should  be  sub- 
tracted from   the  $30.60   otherwis<^  agreed   upon.      That 
Capps  reduced  thc^  amount  claimed  by  plaintiff  for  his 
work  by  |9,   thus  fixing  the  amount   of  $21.()0   as   the 
amount  due  the  plaintiff.    It  was  further  allegwl  that  this 
amount  had  been  t(»nder(*d  the  plaintiff  before  suit  brought 
and  that  he  refused  to  accept  the  same.     The  reply  of 
plaintiff  denied  a  setth^ment.     The  evidc»nce  shows  that 
some  time  in  December  th(i  parti(*s  m(»t  and  agreed  upon 
the  different  items  of  the  account  (existing  om*  against  the 
other,  except  an  item  of  $18  for  90  hours'  work  in  husking 
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corn  performed  for  Dillon  by  Capps,  the  hired  man  of 
Haish.  Haish  had  a  statement,  which  he  claimed  was  fur- 
nished him  by  Capps,  showing  the  number  of  hours  that 
he  worked,  and  it  is  conceded  that  if  this  statement  is  cor- 
rect, the  balance  agrcHid  upon  between  the  parties  was 
$30.60  in  settlement  of  all  accounts  between  them.  It 
appears,  however,  that  Dillon  was  not  satisfied  with  the 
statement,  and  refused  to  agree  to  the  amount  until  it  was 
verified  by  Capps;  that  Capps  afterwards,  when  called  on, 
claimed  that  the  statement  was  incorrect  and  that  lie  had 
worked  only  one-half  the  time  shown  by  the  statemetit.  It 
is  now  insisted  by  Dillon  that  Haish  agreed  to  accept  in 
full  settlement  of  his  claim  $30.60,  less  any  overcharge 
which  Capps  should  say  was  made  for  his  services. 

It  will  be  seen  from  this  statement  that  Dillon  defended 
upon  the  theory  that  an  account  had  been  stated  between 
the  parties,  that  a  tender  of  the  amount  had  been  made, 
and  that  the  action  could  .not  therefore  be  maintained; 
and  in  its  third  instruction  the  court  told  the  jury: 
"Under  the  issues  joined  and  under  the  answer  filed,  the 
burden  of  proof  is  on  the  defendant  to  prove  by  a  fair 
preponderance  of  the  evidence  the  settlement  that  he 
claims  was  made.  Unless  you  are  satisfied  by  a  preponder- 
ance of  the  evidence  that  a  settlement  was  made  as  alleged 
by  him,  then  you  will  not  consider  such  allegations  in  his 
answer.'^  It  will  be  seen  from  this  instruction  that  the 
case  was  submitted  to  the  jury  upon  the  theory  that  what 
took  place  between  the  parties  relating  to  a  settlement  had 
fixed  and  determined  the  amount  due  the  plaintiff.  In 
other  words,  that  an  account  had  been  stated  between 
them.  We  do  not  think  that  either  the  defendant's  an- 
swer, or  the  evidence  offered  in  support  thereof,  shows  an 
account  stated.  The  rule  is  uniform  that  in  stating  an 
account,  as  in  making  any  other  agreement,  the  minds  of 
the  parties  must  meet.  Locktcood  v.  Thome,  18  N.  Y.  285; 
Stenton  v.  Jerome,  54  N.  Y.  480;  Raymond  r.  Lradft,  46 
Mich.  447;  McKinster  v.  Hitehcockj  19  Neb.  100;  Hen- 
drix  V,  Kirkpatrick,  48  Neb.  670. 
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whose  duties  required  him  to  put  the  elevator  in  motion, 
and  operate  the  same  in  transporting  guests,  and  other 
persons  having  a  right  to  be  transported  thereon,  to  and 
from  the  different  floors  of  said  hotel  building.  It  wa^s 
the  duty  of  the  elevator  boy  to  keep  the  dooi-s  of  the  eleva- 
tor shaft  close<l  on  each  of  the  floors,  when  the  elevator  car 
was  not  stationed  at  a  given  floor  ready  for  the  entrance 
and  departure  of  passengers  into  and  from  said  elevator 
car.  Paragraphs  8^^,  9  and  10  of  the  petition  are  in  the 
following  language: 

"8^2-  That  at  the  times  hereinafter  and  heretofore  men- 
tioned, it  was  the  duty  of  the  defendant  to  kcH^p  said  ele- 
vator, elevator  shaft  and  the  doors  leading  to  the  car,  in 
proper  and  safe  condition,  and  it  wajs  the  duty  of  said 
defendant  to  keep  said  elevator  door  on  the  first  floor  of 
the  building  herein  mentioned  closed  at  all  times,  except 
when  the  car  of  said  elevator  was  standing  at  said  floor 
r(»ady  to  receive  passengers  and  persons  for  transportation 
therein,  and  it  was  the  duty  of  said  defendant  to  keep  the 
door  of  the  elevator  shaft  at  said  floor  in  good  order,  so 
that  the  same  would  fasten  from  the  inside  and  remain 
fastened  in  such  manner  that  the  same  could   not   be 
opened  from  the  outside  without  a  key,  and  keep  the  same 
securely  fastened  at  all  times  when  said  elevator  car  was 
not  at  said  floor  ready  to  receive  passengers  for  transi>or- 
tation  in  said  car;  that  the  defendant  negligently  failed 
to  provide  a  proper  fastening  for  said  door,  and  negli 
gently  failed  to  keep  said  door  closed  at  the  time  of  the 
injury  herein  complained  of,  while  said  car  was  above  the 
first  floor,  thus  leaving  the  shaft  of  said  elevator  open, 
unguarded  and  without  proper  lighting  about  said  elevator 
and  the  shaft,  or  any  other  warning;  that  the  defendant 
negligently  kept  for  use  on  the  first  floor  of  said  building, 
at  said  ehwator  shaft,  a  door,  through  which  entrance  to 
the  said  shaft  and  the  said  car  was  made,  said  door  being 
negligently  and  carelessly  constructed ;  that  the  same  could 
l>e  opened  from  the  outside  of  said  elevator  shaft  without 
a  key,  and  that  said  door,  on  said  occasion,  was  so  negli- 
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gently  and  carelessly  constructed  and  maintained  that  the 
siinie  failed  to  catch  when  it  was  closed,  all  of  which  fore- 
j^oing  was  well  known  to  defendant  herein,  the  plaintiff 
h(»rein  being  ignorant  at  the  time  of  said  a(!cident  of  the 
aforesaid  conditions  and  the  negligence  of  the  defendant. 

"9.  That,  at  the  time  aforesaid,  to  wit :  on  April  6,  1 901, 
hetwet^n  the  hours  of  11  o'clock  and  12  o'clock  P.  M.,  the 
l)laintiflf  was  directed  by  the  defendant  to  take  the  baggage 
of  a  guest  of  said  hotel,  and  accompany  said  guest  to  a 
room  which  had  been  assigned  to  said  guest  above  the  first 
floor  of  said  building;  and,  at  said  time,  th^  elevator  man 
or  boy  in  charge  of  the  car  of  said  elevator  caused  the  door 
opening  into  the  elevator-way,  shaft  or  opening  on  the 
first  floor  of  said  huilding,  where  the  plaintiff  and  said 
guest  were,  to  he  opened,  and  remain  open  while  the  said 
elevator  man  or  hoy  stood  near  the  said  door  or  opening, 

"10.  That,  at  said  time,  the  defendant,  well  knowing  the 
premises  aforesaid,  negligently  and  wrongfully  left  said 
door  on  said  floor,  where  the  plaintiff  and  said  guest  were, 
open,  and  the  said  elevator-way  or  shaft  unguarded,  and 
without  any  signal  or  warning;  in  consequence  whereof 
the  plaintiff  aforesaid,  while  lawfully  and  properly  on  said 
ground  floor  in  the  building  aforesaid,  b(»lieving  that  the 
elevator  car  was  there  in  the  said  shaft,  and  on  the  ground 
floor,  in  waiting  and  readiness  to  receive  passengers  for 
carriage,  and  induced  to  so  believe  by  the  fact  that  said 
door  was  standing  open  as  aforesaid,  and  by  the  further 
fact  that  said  elevator  man  or  boy,  having  charge  of  said 
car,  was  standing  at  or  near  said,  door  and  opening,  ap- 
parently prepared  to  transport  passengers  in  said  car,  and 
believing  then  by  entering  said  door  he  would  be  stepping 
into  the  aforesaid  elevator  car,  and  it  being  dimly  lighted 
in  and  about  said  shaft  and  car,  entered  and  passed 
through  said  door  or  doorway;  and  the  said  elevator  car 
not  being  in  that  portion  of  the  shaft,  but  at  some  place 
above  the  ground  floor  of  said  building  at  that  time,  with- 
out any  fault  on  his  part,  the  said  plaintiff  fell  into,  down 
and  through  said  elevator-way  or  shaft,  from  the  ground 
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floor  of  said  building  to  the  lower  floor  or  basement  thereof, 
among  timbers  and  structures^  in  the  bottom  of  said 
shaft'' 

We  have  copied  the  foregoing  paragraphs  of  the  peti- 
tion for  the  reason  that  the  court,  in  its  instructions  to  the 
jury,  and  the  defendant  in  error,  in  his  argument  in  this 
court,  assumed  that  the  plaintiff  below,  in  his  petition, 
charged  the  defective  condition  of  the  lock  or  catch  of  the 
elevator  door  to  be  an  act  of  negligence  on  the  part  of.  the 
defendant,  and  one  of  the  proximate  causes  of  the  injury 
to  the  plaintiff  below.     The  plaintiff  below,  in  his  testi- 
mony, in  describing  the  accident  and  the  causes  that  led 
thereto,  states  that,  on  or  about  midnight  of  the  day  the 
accident  occurred,  he  was  doing  some  work  behind  the 
counter  in  the  Paxton  Hotel  office;  that  a  guest  arrived 
at  the  hotel  and,  aftc^r  registering,  desired  to  be  assigned 
to  a  room ;  that  plaintiff  below  was  requested  by  the  night 
clerk  to  show  the  guest  to  the  room  assigntKi  to  him ;  that 
he  took  the  key  of  the  room  and  the  grip  of  the  guest  and 
started  toward  the  elevator,  the  door  of  which  stood  open, 
the  elevator  boy  who  had  charge  at  that  hour  being  some 
30  f (H?t  away,  standing  in  the  rotunda  of  the  hotel ;  that  he 
turned  his  head  aud  indicated  to  the  elevator  boy  that  his 
services  were  requin^d,  and,  supposing  that  the  car  of  the 
eh^vator  was  standing  on  a  level  with  the  office  floor,  from 
the  fact  that  the  door  was  open,  he  stepped  into  the  eleva- 
tor shaft,  and  fell  to  the  basement,  some  ten  feet  beneath, 
and  on  to  the  cross  bejims  that  supported  the  elevator,  one 
of  his  legs  being  broken  by  the  fall.  It  appears  from  other 
evidence  in  the  case  that,  a  short  time  prior  to  the  acci- 
dent, another  bell  boy  had  taken  a  guest  to  one  of  the 
upper  floors  of  the  hotel,  using  the  elevator  for  that  pur- 
pose, the  boy  in  charge  of  the  elevator  being  absent  at  the 
time  in  the  water  closet;  that,  according  to  the  rules  and 
customs  of  the  hotel,  he  closed  the  elevator  door  at  the 
upper  floor,  upon  leaving  the  elevator  with  the  guest  in  his 
charge,  after  starting  the  eh»vator  on  its  way  down  to  the 
office  floor  by  pulling  the  rope  which  controlled  its  action. 
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it  being  the  custom  for  the  bell  boys  to  use  the  elevator  in 
sho>jing  guests  to  their  rooms,  but  to  use  the  stairway  of 
the  hotel  in  returning  to  the  office.  This  bell  boy,  one 
-Mulligan,  states  that,  on  entering  the  elevator  with  the 
«xiK*st,  he  closed  the  door,  but  he  could  not  state  whether 
lie  latch  caught;  and  defendant  in  error  insists  that,  on 
acount  of  the  defective  condition  of  the  latch  or  lock  of 
the  elevator  door,  it  did  not  catch,  and  the  door  rolled  back 
and  open(Hl  of  its  own  accord,  and  because  of  this  defective 
condition  of  the  lock,  and  of  the  negligence  of  the  hotel 
louipany  in  not  repairing  the  same  so  that  it  would  catch 
and  hold  the  door  in  place,  the  door  came  open,  thus  in- 
dicating to  him  that  the  car  of  the  elevator  was  standing 
at  the  office  floor,  and  that  this  negligence  was  the  cause 
of  his  injury.  As  we  read  the  petition,  the  negligence 
chargcHi,  and  which  caused  the  injury,  was  the  act  of  the 
elevator  boy  in  charge  of  the  elevator  in  leaving  the  door 
on  the  office  floor  open,  while  in  charge  thereof,  and  whil(» 
standing  near  the  elevator  entrance,  the  elevator  car  not 
being  at  the  office  floor. 

The  ninth  paragraph  of  the  petition,  after  reciting  the 
direction  of  the  clerk  to  the  plaintiff  below  to  show  the 
guest  to  his  room,  then  alleges:  "And,  at  said  time,  the 
elevator  man  or  boy  in  charge  of  the  car  of  said  elevator, 
caused  the  door  opening  into  the  elevator-way,  shaft  or 
opening  on  the  first  floor  of  said  building,  where  the  plain- 
tiflf  and  said  guest  w^ere,  to  be  opened^  and  remain  open 
while  the  said  elevator  man  or  boy  stood  near  said  door  or 
opening/^  The  car  of  the  elevator,  as  alleged  in  the  next 
paragraph,  '^not  being  in  that  portion  of  the  shaft,  but  at 
some  place  above  the  ground  floor  of  said  building  at  that 
time/^ 

Whatever  may  have  been  the  theory  of  the  plaintiff  be- 
low in  framing  his  petition,  it  certainly  does  not  charge 
that  the  defective  condition  of  the  lock  of  the  door  was  the 
proximate  cause  of  the  injury,  but  it  does  charge,  in  ex- 
plicit terms,  that  the  injury  arose  from  the  elevator  boy 
leaving  the  door  open  and  standing  in  the  vicinity,  thus 
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indicating  to  the  plaintiff  below  that  the  car  of  the  eleva- 
tor stood  at  the  office  floor,  and  that  he  might  safely  enter 
the  door  of  the  elevator.  That  the  elevator  boy,  through 
whose  neglig(^nce  it  is  charged  the  plaintiff  below  was 
injured,  was  a  fellow  servant  is  amply  sustained  by  the 
authorities.  Norfolk  Bcct-Siigar  Co,  r.  Koch,  52  Neb.  197; 
McCariij  v.  Rood  Uoicl  Co.,  144  Mo.  397;  Stevens  i\  Cham- 
berlin,  40  C.  C.  A.  421,  51  L.  R.  A.  513,  and  note.  That 
one  servant  can  not  recover  from  the  common  master  for 
negligence  of  a  fellow  servant,  where  no  negligence  is 
charged  against  the  master  in  employing,  or  keeping  in 
his  employ,  the  servant  whose  negligence  caused  the  in- 
jury, is  too  well  established  to  need  a  citation  of  authori- 
ties. The  court  admitted  evidence  of  the  defective  condi- 
tion of  the  latch  or  lock  on  the  elevator  door,  and  it  is  now 
insisted  that,  because  the  trial  proceeded  upon  the  theory 
that  that  was  an  issue  in  the  case  and  one  of  the  acts  of 
negligence  charged  against  plaintiff  in  error,  it  is  too  late 
to  raise  the  question  at  this  time.  And  Colorado  Mortgage 
d  Investment  Co,  v,  Rees,  21  Colo.  435,  is  cited  as  an  au- 
thority in  support  of  this  position.  In  that  case  it  is  held 
that  a  party  desiring  to  take  advantage  of  a  variance  be- 
twiHin  the  declaration  and  the  evidence  should  object  to  tbe 
evidence  when  offered,  and  point  out  wherein  the  variance 
consists,  so  that  the  other  party  may  amend  the  declara- 
tion and  thus  avoid  the  objection.  It  appears  only  to  have 
b(^n  made  after  the  plaintiffs  had  closed  their  evidence, 
when  the  right  to  mak(^  it  had  been  waived. 

The  better  rule  undoubtedly  is,  that  a  party  who  desires 
to  take  advantage  of  a  varianc(^  between  the  pleadings  and 
the  proof  offered  by  his  adversary,  should  object  to  the  in- 
troduitlon  of  the  evidence  upon  that  ground,  and,  if  he 
allows  the  trial  to  proceed  without  objection,  it  is  a  waiver 
on  his  part,  and  he  can  not  thereafter  take  advantage  of 
th(»  variance  or  say  that  the  question  concerning  which 
tlie  evidc^nce  was  offered  was  not  in  issue  in  the  case.  In 
til  is  cases  however,  the  defendant  did  object  to  the  evi- 
dence. The  witness  by  whom  the  defective  condition  of  this 
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lock  was  sought  to  be  shown  was  asked  this  question : 
'*Ho\v  was  this  door  on  the  first  floor  of  the  Paxton  Ilott*! 
leading  to  the  elevator?  Describe  the  condition  of  the  lock 
from  February  on  to  April.  If  you  slammed  the  door 
shut,  what  was  its  condition,  whether  it  would  catch  or 
not?"  "Obj(*cted  to  a*s  incompetent  and  no  foundation  laid 
and  not  within  the  issues  and  irrelevant.  Overruled.  D(v 
fendant  excepts." 

Here  was  a  plain  objection  to  the  offer  of  this  testimony, 
upon  the  ground  that  it  was  not  within  the  issues  and  ir- 
relevant. Whether  a  more  particular  objection  was  made 
in  any  argument  addressed  to  the  court,  of  course,  is  not 
shown  by  the  record,  but  the  objection  clearly  calls  the 
attention  of  the  court  and  the  plaintiff  below  to  the  fact 
that  the  evidence  offered  was  outside  of  the  issues  made 
by  the  phiadings.  In  this  condition  of  the  record,  wo 
think  the  proof  was  improperly  admitted,  and,  being  im- 
properly admitted,  it  was  error  for  the  court  to  submit  th(i 
case  to  the  jury  upon  the  assumption  that  the  negligence 
complained  of,  and  which  caused  the  injury,  was  a  failur(^ 
on  the  part  of  the  plaintiff  in  error  to  equip  the  elevator 
door  with  a  proper  catch,  or  to  repair  it,  if  out  of  order. 
The  case  having  been  submitted  and  apparently  deter- 
mined against  the  plaintiff  in  error  upon  an  issue  not  made 
by  the  pleadings,  we  recommend  a  reversal  of  the  judg- 
ment. 

Lbtton  and  Kibkpateick,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Reversed. 
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Frederick  Danielson  y.  John  J.  Goebel. 

Filed  Mabch  2,  1904.    No.  13,868. 

1.  Contract  for  Sale  of  Land:  VixiDirr.    Under  the  provisions  of  sec- 

tion 74,  chapter  73,  Compiled  Statutes,  1901,  a  contract  for  the 
sale  of  land  between  the  owner  thereof  and  an  agent  or  broker 
must  be  signed  by  the  owner  and  broker,  must  contain  a  de- 
scription of  the  land,  and  set  forth  the  amount  of  compensation 
the  agent  is  to  receive  for  negotiating  a  sale,  or  it  will  be  void 
and  furnish  no  basis  for  recovery. 

2.  Petition:  Sufficienct.    Petition  examined,  and  held  not  to  state 

facta  sufficient  to  entitle  plaintiff  .to  an^r  relief. 

Error  to  the  district  court  for  Cedar  county:  Guy  T. 
Graves,  Judge,    Reversed. 

0.  E.  Martin  and  W.  A.  Martin,  for  plaintiff  in  error. 

C.  H.  Whitney f  contra. 

KiRKPATRICK,  C. 

On  December,  26,  1901,  defendant  in  error,  John  J. 
Ooeb(»l,  instituted  an  action  against  plaintiff  in  error, 
Fred(*riek  Danielson,  in  the  district  court  for  Cedar 
county,  to  recover  a  commission  alleged  to  be  due  him  for 
services  performed  in  finding  a  purchaser  for  certain  land 
owned  by  plaintiff  in  error.  There  was  judgment  in  the 
district  court  against  plaintiff  in  error  in  the  sum  of  |235 
and  costs ;  to  reverse  which  the  cause  is  presented  to  this 
court  upon  error.  Numerous  assignments  of  error  are 
presented  for  consideration,  but,  in  the  view  we  take  of 
the  case,  all  need  not  be  considered. 

It  is  first  contended  that  the  court  erred  in  overruling 
an  objection  interpose<l  by  plaintiff  in  error,  at  the  com- 
mencement of  the  trial,  to  the  introduction  of  any  testi- 
mony, for  the  reason  that  the  petition  failed  to  state 
facts  sufficient  to  entitle  plaintiff  below  to  anV  relief.  In 
the  petition  it  is  alleged  that  on  the  24th  day  of  February, 
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1901,  plaintiff  in  error  wrote  a  letter  to  defendant  in  error 
in  the  language  following: 

"Emerson,  Neb.,  Feb.  24,  1901.  John  J.  Goebel,  Dear 
Sir:  You  sell  all  my  land.  If  you  sell  it  you  get  good 
commission.  I  have  it  in  three*  real  estate  man's  hands 
and  then  in  myself.  Whoever  sells  it  gets  the  commission. 
The  Matsen  place  I  want  f  10  an  acre  for  160,  and  |25  for 
80  of  pastor.    Yours  Truly,  F.  Danielson." 

It  is  alleged  that,  on  receipt  of  this  letter,  defendant  in 
error  went  out  and  securc^d  a  purchaser  for  the  tract  desig- 
nated as  the  Matsen  land,  and  thereupon  wrote  plaintiff  in 
error  the  following  letter: 

"Hai'tington,  Neb.  Feby.  25th,  1901.  Fred  Danielson, 
Esq.,  Emerson,  Neb.  Dear  Sir:  Your  letter  dated  Feby. 
24th,  1901,  at  hand  &  contents  noted,  just  having  a  cus- 
tomer for  a  farm  close  to  town,  I  at  once  procec^ded  to  look 
him  up,  and  read  your  letter  to  him,  and  he  and  his  wife 
went  and  looked  it  over,  and  before  he  went  home  he  called 
at  my  office  and  informed  me  that  he  would  take  it,  and 
told  me  to  send  for  the  deed ;  that  the  money  was  ready  for 
the  land  any  time,  and  if  you  did  not  want  to  send  the  deinl 
here,  you  could  deposit  it  in  a  bank  at  Emerson  and  he 
would  remit  it  there.  He  is  a  good  reliable  man,  and  is 
able  to  pay  all  cash.  He  deposited  $500  in  the  bank  as 
part  payment  of  the  purchase  price  subject  to  your  order. 
Now  please  execute  dei^d  and  do  as  above  stated,  instruct- 
ing the  bank  to  pay  me  my  commission  oblige.  Re^pt. 
John  J.  Goebel." 

It  is  further  alleged  that  the  purchaser  was  willing 
and  ready  to  pay  the  money  and  complete  the  purchase*, 
and  that  plaintiff  in  error  and  his  wife  refused  to  oxtH-ute 
the  conveyance;  and  that  they  promised  defendant  in  error 
that  they  would  pay  him  his  commission,  notwithstanding 
they  did  not  make  the  sale.  It  is  not  alleged  that  any 
other  writing  was  signed  by  either  of  the  parties  than 
the  two  letters  quoted  above,  and  the  question  for  det(T- 
mination  is:  Are  the  facts  pl(*ad<»d,  tested  by  the  provis- 
ions of  section  74,  chapter  73,  Couipiled  Statutes,  1901 


■'^ 


302  NEBRASKA  REPORTS.  [Vol.  71 


Daniolsou  v.  Goebel. 


(Annotated  Statuttnj,  10258),  sufficient  to  entitle  defend- 
ant in  error  to  r(4ief.  The  section  referred  to  is  in  the 
words  following: 

"Every  contract  for  the  sale  of  lands,  between  the  owner 
thereof,  and  any  broker  or  agent  euiploye<i  to  sell  the  same, 
shall  be  void,  unless  the  contract  is  in  writing  and  sub- 
scribed by  the  owner  of  the  land  and  the  broker  or  agent, 
and  such  contract  shall  describe  the  land  to  be  sold,  and 
set  forth  the  compensation  to  be  allow(Kl  by  the  owner  in 
cas(»  of  sale  by  the  broker  or  agent." 

The  section  quoted  would  seem  to  be  too  clear  to  require 
interpretation.  The  undoubted  purpose  of  the  legislature 
was  to  remedy  an  evil  which  had  grown  up  in  this  state, 
as  shown  by  innumerable  actions  brought  by  real  (estate 
brokers  against  the  owners  of  real  estate,  to  enforce  the 
collection  of  commissions  for  negotiating  sales  which,  in 
many  instances,  were  never  complete<i.  To  effectuate  this 
purpose,  they  enacted  the  section  quotecl,  which,  in  express 
terms,  requires  a  written  contract  betwec^n  the  owner  and 
the  agent  signcnl  by  both,  and  further  requires  that  the 
contract  shall  describe  the  land  to  be  sold  and  shall  set 
forth  the  compensation  to  be  allowed  to  the  broker  or 
agent  in  case  of  sale. 

It  can  not  be  contended,  we  think,  that'  the  two  letters 
quoted  in  the  petition  amount  to  such  a  contract  as  is 
contemplatc^d  by  this  statute.  Whether  the  letter  written 
by  d(»fendant  in  error  contains  a  sufficient  description  of 
the  land  ne(Hl  not  be  determined,  but  it  is  manifest  that  it 
does  not  set  forth  the  amount  of  compensation  which  the 
owner  was  to  pay  to  the  agent  who  negotiated  the  sale. 
lJ(»fendant  in  (Tror  made  no  answer  to  this  communication 
until  after  he  had  entennl  upon  the  performance  of  the 
services  for  which  he  seeks  in  this  action  to  recover.  He 
swms,  on  r(?ceipt  of  the  letter,  to  have  gone  out  and  ])ro- 
cured  a  pun^hascT,  and  then  to  have  written  plaintiff  in 
error,  telling  him  that  he  bad  made  tin*  sale,  and  a*sking 
him  to  execute  and  send  the  de(»<l,  and  to  anthorize  the 
bank  to  pay  his  commission.     We  are  not  rcH]uired  to  de- 
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termine  whether,  if  the  owner  of  real  estate  wrote  to  an 
agent,  employing  him  to  make  a  sale  of  his  land,  describ- 
ing it  and  agreeing  to  pay  a  stipulated  commission  there- 
for, and  the  agent  should  answer  in  writing,  accepting  the 
employment  on  the  terms  stated,  this  might  not  constitute 
a  valid  contract  within  the  statute.  But  the  letters  quoted 
do  not  present  such  a  case.  Plaintiff  in  error  by  letter 
authorized  defendant  in  error  to  make  a  sale  of  all  of  his 
land,  the  latter  answering  that  he  had  made  a  sale  of  the 
Matsen  land.  In  neither  of  the  letters  is  any  reference 
made  to  the  amount  of  compensation,  and  it  is  clear  that 
the  contract,  assuming  that  the  letters  constituted  one, 
does  not  meet  the  requirements  of  the  statute,  is  void,  and 
can  not  be  made  the  basis  of  a  recovery  by  the  agent  of  a 
commission  from  the  owner  of  the  land.  The  petition  fails 
to  state  facts  sufficient  to  warrant  a  recovery,  and  the 
lower  court  erred  in  overruling  the  objection  to  the  in- 
troduction of  any  evidence  thereunder. 

It  is  further  contended  that  the  statute  in  question  is 
in  conflict  with  the  constitution,  in  that  it  interferes  with 
the  rights  of  pei-sons  otherwise  competent  to  make  their 
own  contracts.  We  do  not  think  it  is  necessary  to  re- 
examine this  question  after  its  exhaustive  consideration  in 
the  opinion  by  the  late  chief  justice  in  the  case?  of  Baler 
V.  Gillan,  68  Neb.  368,  where  the  enactment  of  this  statute 
is  held  to  have  been  within  the  power  of  the  legislature 
under  the  constitution. 

Numerous  other  assignments  of  error  are  made,  some 
of  which  seem  to  possess  merit,  but,  in  the  view  we  have 
taken,  it  becomes  unnecessary  to  examine  these  and  to 
pass  thereon.  For  the  error  pointcni  out,  it  is  r(»com- 
mended  that  the  judgment  of  the  district  court  be  reversed 
and  the  cause  remanded. 

DuFFiE  and  Letton,  CC,  concur. 

By  the  Court:    For  the  reasons  staled  in  the  foregoing 
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the  cause  remanded. 

Revbbsed. 


Herbert  H.  Gapfey  v.  Northwestern  Mutual  Life  In- 
surance Company  et  al. 
Filed  Maboh  2, 1904.    No.  18,418. 

1.  Equity  Ck>art:  Powers.    When  a  court  of  equity  haa  taken  cogniz- 

ance of  a  case  involving  the  right  of  rival  claimants  to  the  pos- 
session of  leased  premises,  with  all  parties  interested  in  the 
premises  in  court,  It  has  full  power  to  do  equity  by  placing  the 
party  whom  it  finds  entitled  thereto  into  possession  of  the 
premises. 

2.  Findings:    Revtitw.     Findings  of  fact  made  in  a  case  tried  to  a 

court  are  entitled  to  the  same  weight  as  a  verdict  of  a  jury,  and 
a  judgment  inconsistent  with  and  contrary  to  the  findings  will 
be  reversed. 

Error  to  the  district  court  for  Lancaster  county: 
Edward  P.  Holmes,  Judge.    Reversed  with  directions. 

Charles  0.  Whedoti,  for  plaintiff  in  error. 

Hall  d  Marlay,  contra, 

IvKtton,  C. 

This  action  was  boj^un  by  tho  Northwestern  Mutual  Life 
Insurance  rom])any  of  Milwaukee,  a  corporation,  George 
AVoods  and  Mark  AVoods,  as  plaintiffs,  against  Herbert  H. 
Gaffey,  as  defendant.  The  petition  alleged,  in  substance, 
that  the  plaintilY  corporation  is  the  owner  of  the  building 
in  the  city  of  Lincoln,  known  as  the  "Burr  Block."  That 
the  east  basement  room  of  the  building  has  been  let  to  the 
plaintiffs  Woods  for  the  term  of  six  years,  and  no  other 
persons  have  any  right  to  the  possession  thereof.  That 
the  dc^fendant  Gaffey  has  broken  into  said  room  and,  un- 
l(»ss  restrained  by  the  court,  will  again  break  into  it  and 
deprive  the  platntift.s  of  the  use  and  possession  of  said 
property.     The  prayer  is  that  the  defendant  be  enjoined 
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and  restrained  from  breaking  into  said  east  basement 
room  in  the  Burr  Block,  from  keeping  the  plaintiffs  out 
of  their  property,  or  in  any  manner  interf(»ring  with  the 
l)laintiffs  or  their  property,  and  that  at  th(»  final  hearing 
of  the  eas(*  the  injunction  may  be  made  perpetual.  A 
t(»mporar3'  injunction  was  granted  (nijoining  t\w  defendant 
as  prayed.  The  defendant's  answer,  in  substance,  is  as 
follows:  that  he  admits  th(*  Nortlnv(\stern  ^Mutual  Life 
Insurance  Company  is  the  owner  of  the  building,  and  de- 
Hi(»s  every  other  alk\t;ati<>n  of  the  petition;  and  for  a  cross- 
petition  alleges  that,  on  or  about  the  first  <lay  of  ifarch, 
1892,  he  leased  from  the  then  owners  of  said  buihling  the 
room  over  which  the  controversy  in  this  case  arises,  for  a 
term  of  thrcH»  years.  That,  at  the  expiration  of  the  said 
three  years,  said  lease  was  renewed  for  a  second  term  of 
thriH*  years,  and  so  on  until  the  last  day  of  F(4)ruary,  1901, 
wh(*n  he  entered  upon  the  fourth  term  of  three  yt^ars, 
which  will  expire  on  the  last  day  of  February,  1904.  That 
he  has  bcn^i  in  the  exclusive  possession  of  said  premises. 
(»xcept  as  hennnafter  stat(Hl,  as  -tenant  of  said  own(Ts  and 
of  their  grantee,  the  insurance  company,  plaintiff  herein. 
He  alleg(»s  that  the  insurance  comi>any  desired  to  raise* 
the  floor  of  the  room  above  his,  and  it  rc.Mpiested  th(»  d(»f(»nd- 
ant  to  remove  a  portion  of  his  stock  of  goods  into  a  i*oom 
und(*rn(*ath  the  sidewalk,  which  he  did  to  accounnodatc* 
the  insurance  company,  and  that  the  said  plaintitf  com- 
l)any  then  occupied  a  large  portion  of  his  said  room  with 
its  appliances  for  raising  the  floor.  He  aM(\g(»s  that  the 
]daintiffs  Woods  occupied  the  room  immediately  overh(*ad 
as  r(»al  (^ta,te  ag(*nts  and  live  stock  dealers  for  about  threi^ 
y(»ars,  and  that  the  changes  made  by  the  plaintitr  insur- 
ance conjpany  in  tlu*  building  deprive<i  the  plaintiff's 
G(»org(?  and  Mark  A\'oods  of  the  room  they  had  pn^viously 
occupied.  That  the  insurance  comi)any  and  the  Woods 
Brothers,  on  the  22d  day  of  July,  1902,  consi)ir(Ml  together 
to  eject  him;  and,  wIkmi  this  dc^fendant  was  abscMit  from 
his  room,  they  went  with  a  force  of  men  into  said  room, 
forcibly  ej^^tinl  the  defendant's  clerk,  and  put  out  of 
23 
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said  room  all  the  property  belonging  to  the  defendant  ex- 
cept the  office  desk,  safe  and  a  chair;  took  the  lock  off  the 
door,  put  another  lock  on  and  loi-k(Ml  ,this  defendant  out 
of  said  room;  and  that  ever  since  said  date  the  plaintiffs 
have  kept  the  said  George  Woods  and  Mark  Woods  in  said 
room,  and  repeati^dly  put  out  the  dc^fendant's  clerk  and 
interfered    with    defendant's    occupation    of    said    room. 
That^  after  the  plaintiffs  had  obtaincnl  possession  wronji;- 
fully  as  aforesaid,   they   began    this  action,   well   know- 
ing the  falsity  of  the  petition;  and  by  their  actions  iu 
ejecting  the  defendant,  removing  his  gooils,  etc.,  the  de- 
fendant has  been  damaged  $10,000.     He  prays  that  th(» 
restraining  order  may-  be  dissolvcnl;  that  the  plaintiffs' 
action  may  be  dismisscnl;  that  a  mandatory  injunction 
may  be  awarded  requiring  the  said  George  Woods  and 
ilark  Woods  forthwith  to  vacate  the  premises;  to  restore 
to  the  defendant  all  the  property  which  they  remove<l  from 
there,  for  th<^  sum  of  $10,000  damages,  and  for  a  perpetual 
injunction  against  the  plaintiffs  to  enjoin  them  from  inter- 
f(Ting  with  the  def(*ndant's  possession  of  said  basement 
room.     A  supplemental  answer  and  petition  were  after- 
wards filed,  a  recital  of  the  cont(»nts  of  which  is  not  essen- 
tial to  the  d(4(*rmination  of  the  questions  at  issue  here. 
The  plaintilTs  fiknl  a  reply  alleging,  in  substance,  that  the 
d(»fendant  was  only  a  tenant  from  month  to  month  until 
in  the  month  of  May,  1902,  at  which  time  he  vacated  said 
room,  surrendered  the  prcMuises  and  turned  the  same  over 
to  the  plaintiff  insurance  company,  since  which  date  he 
has  not  b(vn  a  t(*nant  of  said  room;  that  he  notifte<l  the 
insurance*  company,  when  he  vacated  said  premises,  that 
he  W(mld  not  pay  the  rent  they  were  denmnding,  and  they 
could  rent  to  some  one*  else,  and  that  as  soon  as  the  rt^ 
pairs  were  completed  said  insurance  companj^  rentcnl  said 
room  to  the  i)laintiffs  Woods.     That  the  defendant  never 
ass(»rte<l  any  rights  to  said  room  until  after  he  learned  the 
insurance  comi)any  had  rented  the  room  to  George  and 
Mark    AA'oods.     The  plaintiffs   ask    that   the  defendant's 
cross-bill  may  be  dismissed,  and  that  the  temporary  in- 
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junction  heretofore  granted  may  be  made  perpetual.  A 
demand  for  a  trial  to  a  jury  was  mad(*  by  the  defendant, 
which  was  refused  by  the  court,  and  this  refusal  is  as- 
signed as  error.  The  case  was  tried  to  the  court,  and  the 
court  made  the  following  findings  of  fact  and  conclusions 
of  law,  and  entered  the  following  judgment: 

"(1)  That  the  plaintiff  is  a  corporation,  as  alleged  in 
its  petition,  and  is  the  owner  of  and  in  possession  of  lots 
seven  (7)  and  eight  (8),  in  block  forty  (40),  in  the  city 
of  Lincoln,  Lancaster  county,  Nebraska,  and  that  the 
building  situate  thereon  is  known  as  the  ^Burr  Block.' 

"(2)  That  on  or  about  the  first  day  of  March,  1892,  the 
said  defendant,  Herbert  H.  Gaffey,  leased  from  C.  C.  and 
L.  C.  Burr,  being  then  the  owners  of  said  described 
premises,  the  east  basement  room  of  said  building  for  a 
period  of  three  years,  at  an  agreed  rental  of  $25  a  month, 
and  that  the  said  defendant  continued  in  uninterrupted 
possession  of  said  premises  up  to  and  about  the  time  of 
the  controversy  arising  in  this  case. 

"(3)  That  the  plaint iflf  herein  became  the  owner  of  said 

premises  on  or  about  the day  of ,  and  took  pos- 

M'ssion  thereof,  but  that  for  a  long  time  prior  thereto  said 
premises  were  in  possession  of  its  receiver,  appointed  by 
the  court  in  the  foreclosure  proceedings  being  had  upon 
said  i>remises,  but  that  during  all  of  said  time  th(^  said 
defendant  Gaffey  was  a  tenant  of  such  parties,  in  pos- 
sc^ssion,  and  remaineil  in  the  poss(\ssion  thereof  up  to  the 
time  hereinafter  described.  That  the  said  defendant 
Gaffey  was  not  made  a  party  in  the  foreclosure  proc(*ed- 
iugs,  but  waived  all  rights  thereunder  by  oral  agreement 
in  reference  to  the  occupancy  of  said  east  basement  room 
with  the  receiver  thereof,  and  by  oral  agreement  ent(*r(Ml 
into  various  and  different  contracts  in  regard  to  the  rental 
ther<H)f,  both  during  the  ownership  of  the  said  Burrs  and 
the  plaintiff  herein,  and  that  by  reason  thereof  said  written 
lease  herein  mentiomnl,  as  made  with  tlie  siiid  I^uits,  was 
abrogated,  annulhHl  and  vacated,  and  that  at  the  time  of 
the  commencement  of  this  atrtiou  the  said  defendant  Gaffey 
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was  a  tenant  of  the  said  plaintiff  by  virtue  of  an  oral 
agreement,  holding  possession  of  said  east  basement  room 
from  month  to  month,  and  had  no  greater  claim  or  rights 
thereto  than  herein  found. 

"4.  That,  in  order  that  the  said  plaintiflF  company  might 
make  certain  changes  and  improvements  in  and  about  the 
said  premises,  the  said  defendant,  Gaffey,  voluntarily  upon 
his  part,  removed  from  the  said  basement  room,  so  occu- 
pied by  him,  all  of  his  stock  of  goods,  wares,  and  mer- 
chandise, ccmsisting  of  plumbing  and  packing  goods,  and 
a  general  stock  of  plumbers,  steam  and  gas  fitters  goods, 
in  which  the  said  defendant  was  a  dealer,  and  permitteil 
the  said  plaintiff  to  enter  said  basement  room  for  the  pur- 
pose of  remodeling  and  rebuilding  a  part  of  said  building. 

"(5)  That  said  dc^fendant  stored  said  goods,  so  re- 
moved by  him,  in  a  room  beneath  the  sidewalk  immedi- 
ately adjacent  to  the  room  so  occupied  by  him,  but  the 
said  defendant  left  a  porticm  of  his  property  in  said  bast*- 
nuint  room,  the  property  so  left  by  him  consisting  of  his 
office  desk,  safe,  work  bench  and  iron  pipe,  but  said  prop- 
erty was  useil  by  him,  and  was  incident  to  the  conduct  and 
nmnagement  of  his  said  business. 

"(6)  That  the  room  beneath  the  sidewalk  herein  men- 
tioned had  been  occupied  by  the  said  defendant  ever  since 
th(»  making  of  the  written  lease  fii*st  herein  described,  and 
that,  in  removing  said  stock  of  goods  from  said  basoment 
room  to  the  sichnvalk  spac(»  aforesaid,  the  said  defendant 
fully  int(»n(le(l  to  move  tho  same  back  into  the  said  baso- 
m(»nt  room  upim  the  compl(»tion  of  the  improvements  th<*n 
b(»injx  made  by  the  said  plaintitt',  as  herein  descrilHMl,  but 
that  the  removing  of  such  merchandise  to  the  sidewalk 
spaie,  as  aforesaid,  was  wholly  the  act  of  the  said  d<*fend- 
aiit  GalTey,  and  without  direction  on  the  part  of  the  plain- 
titt*, and  without  the  said  plaintiff's  knowledge,  but  was 
don(»  for  no  other  purpose  than  a  matter  of  convenience  to 
the  said  Gaffey,  expecting  and  intending  to  return  to  said 
bascMiHMit  room  upon  the  completion  of  the  improvements 
as  aforesaid. 
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"(7)  That,  prior  to  the  commencement  of  thiK  action, 
and  while  the  said  defendant  Gaffey  was  in  possession  of 
the  said  basement  room,  by  having  his  office  desk,  safe  and 
work  bench  therein,  and  wliile  expecting  and  intending  to 
move  his  wares  and  merchandise  therein,  the  plaintiff  com- 
pany, without  notice,  and  without  legal  pro(»eeding8  being 
had,  ejected  the  said  defendant  from  the  said  premises  by 
removing  his  office  desk,  safe  and  work  bench  so  contained 
in  said  basement  room,  and  without  the  defendant's  con- 
sent, and  without  due  process  of  law,  caused  to  be  placefl 
other  tenants  therein,  and  placed  other  tenants  in  pos- 
s(*s8ion  of  said  basement  room;  that  the  said  defendant's 
property  was  removed  from  said  premises  during  the  de- 
fendant's absence  and  that  the  plaintiff  by  and  through 
its  agents,  took  forcible  possession  of  said  premises,  and 
ever  since  said  time  has  had  possession  thereof,  and  ex- 
cluded the  defendant  Gaffey  therefrom. 

"(8)  That  the  said  defendant  Gaffey,  believing  that  he 
had  a  right  to  the  possession  of  the  said  premises,  with 
violence  and  force  of 'arms  sought  to  again  reenter  the 
premises  and  hold  the  same  to  exclusion  of  the  tenants 
and  occupants  thereof,  who  had  entered  upon  the  occu- 
pancy of  the  premises  by  and  through  the  acts  of  the  plain- 
tiff herein.  That  such  tenants  so  procured  by  th(^  plaintiff 
company,  and  who  were  in  possession  of  said  premises  at 
the  time  of  the  commencement  of  this  action,  had  never 
prior  thereto  occupied  the  same,  or  had  an  interest  therein, 
but  that  their  jwssession  of  said  premises  commenced  at 
the  time  of  the  controversy  arising  in  this  action,  and  was 
by  and  through  the  acts  of  the  plaintiffs. 

"Wherefore,  the  court  finds  the  following  conclusions  of 
law: 

"(1)  That  the  said  defendant  Gaffey  was  wrongfully 
evicted  from  said  premises  by  the  plaintiff  company  and, 
whether  he  was  in  default  of  the  payment  of  rent,  or  other- 
wise unlawfully  withholding  said  premises,  is  immaterial 
so  far  as  this  action  is  concerned.  He  had  not  relinquisluMl 
possession  of  the  premises,  and,  therefore,  the  only  proper 
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remedy  to  which  the  plaintiff  company  could  resort  was 
by  an  action  of  forcible  entry  and  detainer. 

"(2)  That  the  said  defendant  having  removed  his  wares 
and  merchandise  voluntarily  upon  his  part  to  a  damp  and 
insecure  place,  whereby  they  became  damaged,  yet  the 
court  finds  that  he  would  not  he  entitled  to  recover  on 
account*  ther(*of,  the  said  defendant  having  full  knowledge 
of  the  character  of  such  place  and  the  dangers  attending 
the  storing  of  such  merchandise  in  the  place  selected,  and 
the  plaintiff  company  would  in  no  wise  be  responsible  for 
any  injury  or  damages  flowing  therefrom. 

"(3)  That,  by  reason  of  the  unlawful  seizure  on  the 
part  of  the  plaintiff  of  the  said  defendant's  property,  and 
removing  it  from  the  premises  without  due  authority  of 
law,  as  is  found  by  the  court  herein,  the  court  finds  that 
the  said  defendant  was  damaged  in  the  sum  of  f 50  and  for 
which  amount  the  defendant  is  awarded  judgment. 

"(4)  .That  the  said  defendant  having  threatened  to  re- 
enter said  premises  by  force,  the  plaintiff  company  is  en- 
titled to  a  permanent  injunction  against  the  said  defend- 
ant forever  enjoining  him  from  reentering  the  said  prem- 
ises for  the  purpose  of  taking  possession  thereof. 

"It  is  ordered  that  each  party  pay  their  own  costs. 

"It  is  therefore  considered  and  adjudged  by  the  court 
that  the  said  defendant,  Herbert  H.  Gaffey,  do  have  and 
recover  of  and  from  the  plaintiff.  The  Northwestern  Mu- 
tual Life  Insurance  Company,  the  said  sum  of  f50,  dam- 
ages as  assessed  by  the  court,  with  interest  thereon  at  the 
rate  of  7  per  cent,  per  annum  from  this  date  until  paid. 

"It  is  further  considered  and  adjudged  by  the  court  that 
the  said  defendant,  Herbert  H.  Gaffey,  be,  and  he  is 
hereby,  forever  enjoined  and  restrained  from  reentering 
or  attempting  to  reenter  the  premises  hereinbefore  de- 
scribed, for  the  purpose  of  taking  possession  thereof.  It  is 
further  ordered  and  adjudged  by  the  court  that  each  party 
her(*to,  plaintiffs  and  defendant,  pay  their  own  cost.s 
herein,  the  costs  of  the  plaintiffs  being  taxed  at  |44.96, 
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and  tho  costs  of  tli(»  defendant  being  taxed  at  $28.12,  for 
all  of  which  execution  is  hereby  awarded. 

"To  all  of  which  both  the  plaintiffs  and  defendant  duly 
except  to  each  and  every  finding  of  fact  and  conclusion  of 
law  as  found  herein  by  the  court.  Each  party  is  allowed 
40  days  in  which  to  settle  a  bill  of  exceptions." 

A  motion  for  a  new  trial  was  filed  and  overruled,  and  the 
case  has  been  brought  to  this  court  upon  error. 

The  testimony  has  not  been  preserved  by  a  bill  of  ex- 
ceptions, and  we  are  therefore  compelleil  to  accept  the 
findings  of  fact  made  by  the  court  as  verity.  The  plaintiff 
in  error  in  his  petition  in  error  makes  16  assignments ;  but, 
in  the  view  that  we  take  of  this  case,  it  will  only  be  neces- 
sary to  consider  the  fifth,  sixth,  seventh,  eighth,  ninth, 
tenth,  eleventh  and  sixteenth  assignments,  which  assign- 
ments in  effect  present  as  error  that,  while  the  court  in  its 
findings  of  fact  found  that  the  defendant  was  rightfully  in 
possession  of  the  premises,  and. that  the  plaintiffs  ejecte<i 
defendant  from  the  same  wrongfully  and  forcibly,  without 
notice  and  without  legal  proceedings,  yet  the  fourth  con- 
clusion of  law  made  by  the  court  erroneously  found  that, 
the  said  defendant  having  threatened  to  reenter  said 
premises  by  force,  the  plaintiffs  are  entitled  to  a  perma- 
nent injunction  against  the  said  defendant  forever  enjoin- 
ing him  from  reentering  the  said  premises  for  the  purpose 
of  taking  poss(?ssion  thereof;  and  also  assigning  as  error 
that  the  judgment  of  the  court,  wherein  it  w-as  adjudged 
that  the  defendant  be  forever  enjoined  and  restrained 
from  attempting  to  reenter  the  premises  for  the  purpose 
of  taking  possession  thereof,  and  adjudging  that  the  de- 
fendant pay  his  own  costs  in  the  case,  is  inconsistent  with 
the  findings  of  fact  made  by  the  court  and  therefore 
erroneous. 

It  is  evident  from  an  examination  of  the  findings  of 
fact  that  the  plaintiffs,  at  the  time  of  the  forcible  and 
wrongful  ejection  of  the  defendant  Gaflfey  from  the  room, 
were  not  entitled  to  the  posession  of  the  room,  and  were 
wrongful  intruders  therein.    This  being  the  case  we  fail 
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to  understand  why  a  rightful  owner  or  tenant  in  pos- 
session of  premises  should  be  restrained  from  reoeeupying 
his  own  premises,  merely  because  a  trrongdoer  has  taken 
possession.  %• 

It  was  argued  that  the  trial  judge  should  be  presumed 
to  have  known  facts  which  made  the  judgment  rendered 
the  proper  one  under  the  circumstances,  but  when  the 
evidence  is  not  preserved,  and  special  findings  of  fact  are 
made,  a  reviewing  court  can  look  only  to  these  findings, 
taking  them  as  absolute  verity,  to  ascertain  whether  the 
judgment  rendered  is  in  conformity  therewith.  If  the 
judgment  is  inconsistent  with  the  findings,  the  court  can 
not  go  outside  of  the  record  in  search  of  facts  to  bolster 
up  the  judgment.  Nor  can  it  presume  that  the  trial  court 
based  the  judgment  upon  other  facts  than  those  ascer- 
tained and  set  forth  in  its  special  findings.  Oliver  v. 
Lansing,  57  Neb.  352. 

It  may  be  said  that  to  allow  the  defendant  to  take  for- 
cible possession  of  the  premises  in  controversy  might  lead 
to  a  breach  of  the  peace,  but  his  right  to  the  possession  of 
the  premises  having  been  fully  tried  and  determined  in 
this  action,  all  parties  to  the  controversy  being  before  the 
court,  it  was  within  the  power  of  the  court  to  prevent  any- 
thing of  this  kind,  by  directing  the  intruders  who  were 
parties  to  this  action  peaceably  to  deliver  pa^session  to 
the  defendant,  and  the  powers  of  the  court  were  suCBcient 
to  enforce  a  compliance  with  this  order.  In  other  words, 
the  parties  having  submitted  the  entire  issue  regarding 
the  right  of  the  possession  of  the  premises  to  the  court, 
and  the  court  having  found  for  the  defendant  Gafifey  upon 
that  point,  he  was  entitled  to  the  fruits  of  his  victory  as 
fully  as  if  the  action  had  been  in  the  form  of  forcible 
entry  and  detainer.  It  would  be  but  a  poor  satisfaction 
to  a  litigant  if,  after  establishing  the  riglitfulness  of  his 
cause,  he  should  receive  no  relief,  and  further  be  com- 
pelled to  pay  the  costs  of  his  effort  to  obtain  justice.  The 
facts  as  found  by  the  court  entitle  the  defendant  Gaffey 
to   a  mandatory  injunction   against   the  plaintiffs   com- 
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manding  them  to  restore  to  the  defendant  the  poss(*ssioii 
of  the  premises,  ptTpetiially  enjoining  the  j)laintilTs 
Woods  from  interfering  with  his  possession,  and  enjoin- 
ing the  plaintiff  insurance  company  from  interfering  witli 
the  defendant's  rights  and  privileges  as  a  tenant  from 
month  to  month  of  said  premises.  For  these  reasons  th(» 
judgment  of  the  district  court  should  be  revers^nl  so  far 
as  the  defendant  Gaffey  is  enjoined  and  restrained  from 
taking  poss(»ssion  of  the  premises,  and  the  costs  by  him 
incurred  wc^re  taxed  to  him. 

We  rcH^ommend,  tluTefore,  that  the  cause  be  reversed 
and  rcMuanded  to  th(*  district  court,  with  dirc^ctions  to 
siiid  court  to  render  a  judgment  and  decree  ordering  that 
the  siiid  defendant  Herbert  H.  Gaffey  do  have  and  recover 
of  and  from  the  plaintiff,  the  Northwestern  Mutual  Life 
Insurance  Company,  the  sum  of  $50,  damages  as  assesseil 
by  the  court,  with  interest  thereon  at  the  rate  of  7  per 
cent,  per  annum  from  the  28th  day  of  March,  1903;  that 
the  injunction  heretofore  grantcni  in  this  case  be  dis- 
solved; that  a  mandatory  injunction  issue  against  the 
plaintiffs  G(K)rge  Woods  and  Mark  AVoods,  commanding 
them  forthwith  to  vacate  said  premises,  and  to  restore  to 
the  defendant  his  office  desk,  safe  and  work  bench  taken 
from  said  basement  room;  that  the  plaintiffs  G(K)rge 
AVoods  and  Mark  Woods  be  perpc^tually  enjoined  from  in 
any  manner  interfering  with  the  defcmdant's  possession 
of  said  premises,  and  that  the  plaintiff  insurance  company 
be  perpetually  enjoined  from  interfering  with  the  rights 
of  said  defendant  to  said  room  as  tenant  from  month  to 
month,  and  that  the  defendant  recover  his  costs  herein. 

DuFFM  and  Kirkpatriok,  CC,  conenp. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  cause  is  reversed  and  remanded  to  the  district 
court,  with  directions  to  said  court  to  render  a  judgment 
and  decree  ordering  that  the  defendant  Herbert  H. 
Gaffey  do  have  and  recover  of  and  from  the  plaintiff,  the 
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Xorthwostern  Alutual  Life  Insurance  Company,  the  sum 
of  |50,  daraagos  a-s  assessed  by  the  court,  with  interest 
thereon  at  the  rate  of  7  per  cent,  per  annum  fi'om  the  28th 
day  of  March,  1903;  that  the  injunction  heretofore 
granted  in  this  case  be  dissolved;  that  a  mandatory  in- 
junction issue  against  the  plaintiflFs,  George  Woods  and 
Mark  AVoods,  commanding  them  forthwith  to  vacate  said 
premises,  and  to  restore  to  the  defendant  his  office  desk, 
safe  and  work  bench  taken  from  said  basement  room ;  that 
the  plaintiffs,  George  AVoods  and  Mark  Woods,  be  per- 
l>etually  enjoined  from  in  any  manner  interfering  with 
the  defendant's  possession  of  said  premises,  and  that  the 
plaintiff  insurance  company  be  perpetually  enjoined  from 
interfering  with  the  rights  of  said  defendant  to  said  room 
as  tenant  from  month  to  month,  and  that  the  defendant 
recover  his  costs  herein. 

Judgment  accx)Rdingly. 


A.  W.  Padget  et  al.  v.  Cornelius  J.  O'Connor. 

Filed  March  2,  1904.    No.  13,345. 

1.  Promissoxy  Ifote:    Legality.    Where  an  illegal  transaction  consti- 

tutes a  part  of  the  consideration  for  a  promissory  note,  the  other 
portion  of  the  consideration  being  lawful,  the  illegality  of  the 
part  taints  the  whole  consideratioti,  and  the  courts  will  not  en- 
force the  collection  of  such  a  note  in  the  hands  of  the  original 
parties. 

2.  Directing  Verdict.     Where  there  is  conflicting  evidence  with  regard 

to  whether  or  not  the  holder  of  a  negotiable  promissory  note  is 
an  innocent  purchaser,  for  value,  before  maturity,  the  question 
is  a  question  of  fact  for  the  jury,  and  it  is  error  for  the  court  to 
direct  a  verdict  for  the  plaintiff. 

Error  to  the  district  court  for  Cuming  county:   Jambs 
F,  BoYi),  Judge.    Reversed. 
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Anderson  d  Keefe  and  McNish  d  Oraham.  for  plaintiffs 
in  error. 

R.  E.  Evans,  contrn. 

Letton,  C. 

This  action  was  brought  by  Cornelius  J.  O'Connor,  as 
plaintiff,  against  A.  W.  Padget,  T.  J.  Foley  and  John  C. 
Sullivan,  as  defendants,  to  recover  the  amount  due  upon 
two  promissory  notes,  on  the  face  of  which  the  said  Padget 
and  Foley  appeared  as  makers,  and  John  C,  Sullivan  as 
payee  and  endorser.  O'Connor  alleged  he  had  purchased 
these  notes  before  maturity,  in  the  usual  course  of  busi- 
ness, for  a  valuable  consideration,  from  the  defendant 
John  C.  Sullivan.  The  defense  set  up  by  Padget  and 
Foley,  in  substance,  is  that  the  notes  were  given  by  Padget 
as  principal,  and  Foley  as  surety,  to  one  E.  E.  Sullivan,  in 
part  payment  of  the  purchase  price  of  a  stock  of  liquors, 
saloon  fixtures  and  the  unexpired  term  of  a  saloon  license 
in  Bancroft,  Nebraska.  That,  for  the  purpose  of  defraud- 
ing his  creditors,  E.  E.  Sullivan  procured  the  notes  to  be 
made  payable  to  Jol\n  C.  Sullivan,  his  brother,  instead  of 
to  himself;  that  a  part  of  the  consideration  for  the  same 
was  illegal,  being  for  the  six  months  unexpired  term  of 
the  license  of  E.  E.  Sullivan,  and  that  Sullivan  delivered 
the  possession  of  the  saloon  to  Padget,  and  Padget  sold 
liquor  for  himself  under  Sullivan's  license  for  six  months, 
aK  agreed,  and  that  O'Connor  had  knowledge  of  all  these 
facts  and  wais  not  an  innocent  purchaser  of  the  notes.  A 
further  defense  was,  in  substance,  that  the  Fred  Blrug 
Brewing  Company  procured  a  judgment  against  E.  E. 
Sullivan  in  the  county  court  of  Cuming  county.  That 
an  execution  was  issued  and  returned  unsatisfied  upon 
said  judgment.  That  garnishment  proceedings  were  had 
after  the  return  of  said  execution,  and  that  Padget,  Foley 
and  the. Citizens  Bank  of  Bancroft,  which  was  then  in 
possession  of  the  notes  sued  upon  as  agent  of  O'Connor, 
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were  garnished  in  said  action.  That  the  bank  answered 
admitting  that  it  had  possession  of  the  two  notes  and  de- 
livered the  same  under  the  order  of  the  county  court  to 
the  court.  That  the  court  found  that  the  notes  were  the. 
property  of  E.  E.  Sullivan,  and  subject  to  the  judgment 
of  the  Fred  Krug  Brewing  Company.  That  Padget  and 
Foley  paid  into  said  county  court  of  Cuming  county  the 
amount  due  on  said  notes,  and  that  the  county  judge 
markcHl  them  as  paid,  and  applied  the  money  in  payment 
of  the  jndgnumt  of  the  Fred  Krug  Brewing  Company 
against  E.  E.  Sullivan.  The  plaintiflF  replied  denying  the 
allegations  of  the  answers,  and  alleging  that  the  notes  had 
heen  made  payable  to  John  C.  Sullivan  in  payment  of  a 
debt  from  E.  E.  Sullivan  to  him. 

At  the  trial  in  the  district  court,  the  original  notes  were 
introdu(*Hl  in  evidence.  The  record  of  the  proceedings 
in  garnislim(*nt  before  the  county  court  of  Cuming  county 
\va«  (^\(•hlded  from  the  jury  upon  the  objection  of  O'Con- 
nor, and  a  verdict  wa.s  directed  for  O'Connor  against  the 
d(»f(4idants,  Padget  and  Foley.  From  this  judgment  they 
prosecute  error  to  this  court. 

At  the  trial,  O'Connor  testified  that  he  purchased  the 
notes  from  John  C.  Sullivan,  by  applying  them  in  pay- 
ment of  a  debt  due  from  Sullivan  to  him  for  rent  of  land 
in  the  Winnebago  reservation,  and  by  paying  the  sum  of 
$170  in  cash  to  nmke  up  the  amount  of  the  notes;  that  he 
knew  nothing  of  any  transaction  betwiH^n  the  two  Sul- 
livans  as  to  a  transfer  of  the  notes,  for  the  purpose  of  de- 
frauding cnnlitors,  or  whether  it  was  for  the  sale  of  a  li- 
(•(»nse  or  not ;  that  he  did  not  know  that  a  saloon  license 
had  b(Hm  sold;  that,  at  the  time  of  the  maturity  of  the 
notiss,  the  notes  were  sent  to  the  Citizens  Bank  of  Ban- 
croft for  collection,  by  his  direction. 

L.  H.  KiH^fe,  one  of  the  attorneys  for  the  def(^ndants, 
testitied  that  he  had  a  conversation  with  Mr.  O'Connor 
over  the  tel(*])hone,  and  that  he  asked  O'Connor  if  he  knew, 
at  the  time  Ik?  bought  the  notes,  that  they  were  given  for 
the  stock  of  liquorj^,  the  tixtures  and  the  unexpired  term 
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of  the  license,  and  that  O'Connor  said  that  he  had  not 
bought  the  notes  but  had  them  for  collection;  that  Sulli- 
van had  explained  the  transaction  to  him,  and  that  he 
knew  the  license  was  included.  Padget  testified  that  the 
notes  were  given  for  the  balance  due  upon  the  purchase  of 
the  saloon;  that  he  was  to  give  $1,597,83  for  the  fixtures, 
the  liquors  and  the  unexpired  license ;  that  the  saloon  was 
to  be  run  by  Padget,  in  the  name  of  E.  E.  Sullivan,  for 
the  unexpired  term  of  six  months.  O'Connor,  in  rebuttal, 
denies  the  conversation  to  which  Keefe  testifiers,  and,  in 
turn,  Keefe  testifies  denying  a  conversation  which  O'Con- 
nor says  he  had  with  him.  At  the  conclusion  of  the  tes- 
timony, the  court  sustained  a  motion  for  a  direction  to 
the  jury  to  return  a  verdict  for  the  plaintiff.  A  motion 
for  a  new  trial  was  filed  and  overruled,  and  judgment 
rendered  for  the  plaintiff.  The  plaintiffs  in  error  com- 
plain that  the  trial  court  erred  in  excluding  from  the  jury 
the  record  of  the  garnislniK^nt  proceedings,  whereby  it  was 
sought  to  prove  that  tho  notes  had  been  paid.  Upon  an 
examination  of  the  record,  it  appears  that  C.  J.  O'Connor, 
whose  name  appeared  upon  the  back  of  said  notes  i\s 
indorser,  indorsing  the  same  to  the  Citizc^ns  liank  for  col- 
lection, was  not  made  a  party  to  the  garnishment  pro(*eed- 
ings.  The  notes  show  an  indorsement  in  blank  by  John 
C.  Sullivan,  and  also  the  indorsemc^nt,  "Pay  to  Citizens 
Bank  for  return,  C.  J.  O'Connor,"  and  the  protest  at- 
tached thereto  shows  that  the  notice  of  prot(\st  was  sent 
to  John  C.  Sullivan  at  Hubbard,  Nebraska,  C.  J.  O'Con- 
nor at  Homer,  Nebraska,  and  to  A.  W.  Padgett  at  I^an- 
croft,  Nebraska.  The  fact  that  O'Connor  ai)parently  had 
an  interest  in  these  notes,  would  be  apparent  to  th(»  most 
(*asual  observer  when  the  garnishment  proceedings  were 
had.  It  would  hardly  seem  necessary  to  say  that  O'Con- 
nor's claim  of  title  to  the  notes  could  not  be  barred  by 
garnishment  proc^nlings  to  which  he  was  not  a  party. 
The  adjudication  by  the  county  court  of  Cuming  county 
that  the  not(*s  wen*  the  property  of  E.  E.  Sullivan,  wa*s  an 
absolute  nullitv  so  far  as  O'Connor  was  conccTmHl.     The 
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record  of  the  proceedings  in  garnishment  was  properly 
excluded  by  the  court. 

A  more  serious  question,  however,  is  presented  by  the 
action  of  the  court  in  directing  a  verdict  for  the  plaintiff. 
If  the  notes  were  based  upon  an  illegal  consideration,  or 
upon  a  consideration  a  part  of  which  was  illegal,  a  defense 
sought  to  be  made  upon  that  ground  betw(^*n  the  original 
parties  to  the  instrument  would,  if  established,  be  a  com- 
plete defense,  and,  if  in  the  hands  of  any  one  but  an  in- 
nocent purchaser,  th(»  enforcement  of  the  contract  would 
be  subjwt  to  the  same  infirmity.  In  the  case  at  bar,  Pad- 
get  testifies  that  the  notes  were  given  in  payment  for  a 
stock  of  liquors,  for  saloon  fixtures  and  for  the  unexpired 
term  of  the  lic(»nse  of  E.  E.  Sullivan.  That  the  agreement 
was  that  Sullivan  sliould  deliver  possessicm  of  the  saloon 
property  and  stock  of  li(juors  to  Padget,  and  should  allow 
Padget  to  run  the  saloon  in  Sullivan's  name  for  six 
months,  the  length  of  time  for  which  the  license  had  been 
paid  to  the  village  of  Bancroft.  This  testimony  is  un- 
contradicted. A  license  to  sell  liquor  under  the  Slocumb 
law  in  this  state  is  a  pi^rsonal  privilege*  granted  to  the  in- 
dividual by  the  authorities,  upon  proof  by  him  that  he  is 
possessed  of  certain  qualifications,  and  in  case  he  has  not 
been  guilty  of  ccTtain  prohibited  acts.  As  a  condition  pre- 
cedent to  the  issuance  of  the  same,  a  petition  praying 
the  proper  authorities  to  grant  him  a  license  must  be 
pr(vs(»nt<Hl,  sign(»d  by  a  sp(H^ific  number  of  resident  fret*- 
holders.  ()n(»  object  of  the  law  is  to  place  it  within  the 
power  of  tlu*  r(*sid(4it  freeholders  of  the  ward  or  prcvinct 
to  designate*  the  individual  whom  they  are  willing  should 
conduct  th(*  traffic  in  intoxicating  liquors  in  their  locality. 
The  agre(*ment  betwe(*n  Sullivan  and  Padget,  whereby 
Padgett  was  to  be  allowcnl  to  conduct  the  liquor  traffic 
under  Sullivan's  name  for  the  unexpired  term  of  Sul- 
livan's license*,  was  clearly  an  agrtM»ment  to  violate  th:- 
laws  of  the  state,  and  was  illegal.  A  promissory  note 
giv(*n  with  such  an  agr(»ement  as  its  soh*  consi(l(»ration 
could  not  be  (enforced,  and  wIktc,  as  in  this  case,  the 
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illegal  consideration  forms  a  part  of  the  whole  considera- 
tion, the  courts  will  not  undertake  to  separate  the  legal 
from  the  illegal  portions  of  the  contract,  but  the  wholes 
eousideration  is  tainted  by  the  illegality  of  tlie  part,  and 
the  contract  will  not  be  enforced. 

"If  any  part  of  a  consideration  is  illegal,  the  whole  con- 
sideration is  void;  because  public  policy  will  not  permit 
a  party  to  enforce  a  promise  which  he  has  obtaiiled  by 
an  illegal  act  or  an  illegal  promise,  although  he  may  have 
connected  with  this  act  or  promise  another  which  is  legal." 
1  Parsons,  Contracts,. 457 ;  Norton,  Bills*  Notes  (2d  ed.), 
276;  Taylor  &  Co.  v.  Pickett,  52  la.  467;  Wihle  v.  Wil(h\ 
37  Neb.  891;  Wilson  v.  Parrish,  52  Neb.  6;  McCormirk 
Harvesting  Machine  Co.  v.  Miller,  54  Neb  044;  McClel- 
land V.  Citizetis  Bank,  60  Neb.  90.  It  is  evident  therefore* 
that,  if  the  illegality  of  part  of  the  considi^ration  be  es- 
tablished, there  could  be  no  recovery  upon  these  not<*s  if 
the  action  had  been  brought  by  Sullivan  against  Padget 
and  Foley.  It  becomes  then  a  vital  point  in  this  case, 
whether  or  not  the  plaintiff,  O'Connor,  was  entitled  to  the 
prot<H-tlon  given  by  the  law  to  an  innocent  purchascT  of 
negotiable  paper  before  maturity.  As  to  this  point,  O'Con- 
nor^s  testimony  in  chief  was  to  the  effect  that  h(»  was  an 
innocent  purchaser,  but,  upon  cross-examination,  it  was 
developed  that  O'Connor  had  other  dc^alings  with  the  Sul- 
livans;  and  the  witness  Keefe  testified  that  0'C(mnor  told 
him  that  he  had  not  bought  the  notes,  but  that  he  had 
Miem  for  collection,  and  that  he*  kucnv  that  the  license  was 
included  in  the  consideration.  There  is  a  direct  conflict 
in  the  testimony  b(^twei»n  these  two  witnesses.  If  O'Con- 
nor's testimony  is  to  be  believ(Ml,  he  was  an  innocent  pur- 
chaser of  the  notes  and  should  r(TOV(T  in  this  action.  If 
Ke<*fe's  testimony  is  most  crcnlible,  then  O'Connor  nuTely 
stocKl  in  the  sho(\s  of  E.  E.  Sullivan,  and  the  illegality  of 
the  consideration,  if  establislu^d,  furnished  a  complete 
d<»fense.  Wh(»ther  or  not  O'Connor  was  an  innocent  pur- 
chaser was  a  qm^stion  of  fact  Hiat  should  have  been  sub- 
mitted to  the  jury.     It  is  ])ossibl(»  that,  had  the  (piestion 
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been  submitted  to  a  jury,  it  might  have  found  that  the 
witness  Keefe  gave  the  true  story  of  the  conversation  with 
OTonnor,  and  that  O'Connor  was  not  an  innocent  pur- 
chaser or  vioe  versa.  For  the  errors  committed  in  sus- 
taining the  motion  to  direct  a  verdict  for  the  plaintiff 
and  in  directing  such  verdict,  we  recommend  that  the 
cause  be  reversed  and  nnuanded  for  further  proceedings. 

DuFFiB  and  Kirkpatbick,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgnunit  of  the  district* court  is  reversed  and 
the  cause  remandixl  for  further  proceedings. 

Bevebsed. 


State  of  Nebraska  v.  Insurance  Company  of  Nortu 

America.* 

Piled  March  17,  1904.     No.  13.470. 

1.  Foreign  Insurance  Companies.     The  state  jnaay  impose  on  a  foreign 

corporation,  as  a  condition  of  coming  into  and  doing  business 
within  its  territory,  any  terms,  conditions  and  restrictions  it  may 
think  proper,  not  repugnant  to  fundamental  laws. 

2.  :  License  TAXf  Constiti  tional  Law.  The  provision  of  sec- 
tion 33,  chapter  43,  Compiled  Statutes,  entitled  "An  act  regulat- 
ing insurance  companies,"  passed  in  1873,  declaring  that,  when- 
ever the  laws  of  another  stale  shall  require  of  insurance  compa- 
nies incorporated  in  this  state  the  payment  of  taxes  and  license 
fees,  or  otherwise,  greater  than  the  amount  required  for  such 
purposes  from  similar  companies  of  other  states  by  the  then 
existing  laws  of  this  state,  then  all  insurance  companies  of  such 
states  shall  be  required  to  pay  for  taxes  and  license  fees  an 
amount  equal  to  the  amount  of  such  charges  and  payments  im- 
posed upon  or  required  by  the  laws  of  such  state  of  the  companies 
of  this  state»  is  a  valid  exercise  of  legislative  power  In  no  way 
inhibited  by  the  fundamental  law  of  the  state  or  of  the  nation. 

3.  Reciprocal  Tax.     The  Imposition  of  the  reciprocal  tax  and  license 

foes  provided  by  said  section  33  is  a  privilege  or  license  tax 
imposed  as  one  of  the  conditions  upon  which  a  company,  subject 


'  Rehearing  allowed.     See  opinions,  ppt  335,  341,  348,  post. 
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to  such  tax  or  Imposition,  is  admitted  into  this  state,  to  engage 
In  business  herein. 

4.  Gonstitutioiial    Law.    The    fact    that    the    exaction    may    not    be 
dematided  in  advance,  and  as  a  condition  precedent  to  the  en- 
,  trance  of  the  company  into  the  state  to  do  business,  does  not 

I  change  or  qualify  the  principle  justifying  the  levying  of  such  tax 

as  one  of  the  conditions  for  engaging  in  business  in  the  state; 
and  the  laying  of  such  burdens  and  the  imposition  of  such  tax 
and  license  fees  In  no  way  violates  the  provisions  of  section  1, 
article  IX  of  our  constitution. 


5. :  Foreign  Corporations.  The  fact  that  the  exactions  pro- 
vided by  said  section  33  are  required  only  of  those  companies 
having  their  domicile  In  other  states,  the  laws  of  which  discrimi- 
nate against  outside  companies.  Is  neither  arbitrary  nor  unreason- 
able classification,  and  does  not  contravene  the  second  clause  of 
said  section  of  the  constitution. 

6.  Statutes:  Reipeal  by  Implication.  While  repeals  by  implication  are 
not  favored,  yet,  where  the  later  statute  contains  matter  so 
repugnant  to  the  earlier  that  both  can  not  stand,  the  provisions 
of  the  earlier  law  must  fall  to  the  ground,  and  be  deemed  to 
have  been  repealed  by  implication  by  the  later  act. 

?• :  .  When  the  legislature  in  the  later  act  refers  es- 
pecially to  a  former  act,  and  excepts  from  the  operation  of  the 

I  last  act  a  portion  of  the  former,  the  inference  Is  warrantable  that 

there  was  an  Intention  to  repeal  by  Implication  inconsistent  and 
repugnant  provisions  of  the  earlier  statute  not  embraced  within 
the  terms  of  the  exception  clause. 


S. :    CoNSTKUcnoN.    Where  the  words  of  a  statute  are  so  plain, 

specific,  and  unambiguous  as  to  admit  of  no  other  construction, 
the  meaning  which  the  words  import  must  be  held  conclusively 
presumed  to  be  the  meaning  which  the  legislature  intended. 

9.  Taxation:     CoNSTrrunoNAL    Law.    The    provision    of    section    38, 

article  I,  chapter  77,  Compiled  Statutes,  1901,  exempting  Insurance 
companies  from  all  taxation  save  as  therein  expressed.  Is,  in  so 
far  as  It  purports  to  exempt  personal  proi>erty  of  insurance  com- 
panies from  taxation,  a  violation  of  section  1,  article  IX  of  the 
constitution,  and  as  to  the  taxation  of  such  property  is  of  no 
force  and  effect 

10.  Bepagnancy.    Ordinarily,  a  statute  repugnant  in  some  of  its  feat- 

ures to  some  constitutional  provision  will  yield  only  to  the  extent, 
of  the  r^ugnancy  and  no  further. 

11.  Statutes:    VAUDrrr.     Where  the  act  eliminating   the   unconstitu- 

tional feature  Is  complete  in  all  respects,  and  capable  oJC  enforce- 
24 
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ment.  It  will  be  held  valid  sdid  enforceable,  except  where  the  in- 
valid portion  was  manifestly  an  inducement  to  the  passage  of  the 
remainder. 

12. :  Repeal  by  Implication.  Section  38,  chapter  77  of  the  reve- 
nue act  of  1879,  as  amended  In  1887,  being  repugnant  and  incon> 
Bistent  with  the  reciprocal  tax  feature  of  section  33,  chapter  43, 
passed  in  1873,  to  the  extent  of  such  repugnancy  and  incon- 
sistency, repeals  the  latter  mentioned  section  by  implication. 

Action  by  the  state  against  the  Insurance  Company  of 
North  America  to  recover  taxes  imposed  by  section  33, 
chapter  43,  CompikMl  Statutes:  Demurrer  to  answer  over- 
ruled and  action  dismisrsed, 

Frank  N.  Prout,  Attorney  General,  and  Norris  Broicn, 
for  the  state. 

Greene,  Breckenridge  &  Kinsler,  eontra. 

HOLCOMB,  C.  J. 

In  1873  the  legislature  passed  a  law  relating  to  the 
business  of  insurance  entitled  "An  act  regulating  insur- 
ance companies."  (^ompiled  Statutes,  1901,  ch.  43.  The 
law  took  effect  and  was  in  force*  from  and  after  June  first 
of  that  year.  By  section  32  of  the  act  it  was  provided  that 
certain  fees  therein  enumerated  should  be  paid  by  every 
company  doing  business  in  this  state  to  which  the  act 
applied.  These  fws  were  for  services  by  the  state  auditor 
for  filing,  and  making  an  examination  of  the  first  applica- 
tion; issuing  certificates  of  license;  filing  annual  state- 
ments; issuing  certificates  of  authority;  for  copying  pa- 
pers and  certifying  to  the  same,  etc.  Section  33  of  the 
act  is  set  forth  in  full  in  the  following  language: 

"Whenever  the  existing  or  future  laws  of  any  other 
state  of  the  UnitcKl  Stales  shall  re<iuire  of  insurance  com- 
panies incorporate<l  by  or  organizinl  under  the  laws  of 
this  state,  having  ag(*ncies  in  such  other  state,  or  of  the 
agents  ther(»of,  any  d(i)ONit  of  stn^urities  in  such  state,  for 
the  prot<Mti<)n  of  ]><>l icy-holders,  or  otherwise,  or  any  jwiy- 
ment  for  taxes,  fin(H3,  penalties,  certificates  of  authority. 


f! 
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license  fees,  or  otherwise,  greater  than  the  amount  re- 
quired for  such  purposes,  from  similar  companies  of  other 
states,  by  the  then  existing  laws  of  this  state,  then,  anil 
in  every  such  case,  all  companies  of  such  states  establish- 
ing, or  having  theretofore  established  an  agenej'  or  agen- 
cies in  this  state,  shall  be  and  are  hereby  required  to  make 
the  same  deposit,  for  a  like  purpose,  with  the  auditor  of 
this  state,  and  to  pay  said  auditor  for  taxes,  fines,  penal- 
ties, certificates  of  authority,  license  fees,  or  otherwise, 
an  amount  equal  to  the  amount  of  such  charges  and  pay- 
ments imposed  upon  or  required  by  the  laws  of  such  state, 
of  the  companies  of  this  state,  or  the  agents  thereof." 

In  the  case  at  bar,  the  state  prosecutes  an  action  to 
recover  of  the  defendant  insurance  company,  under  the 
provisions  of  the  section  quoted,  two  per  cent,  of  the 
amount  of  the  gross  premiums  received  by  the  defendant 
company  in  this  state  during  the  year  1902.  The  petition 
alleged,  in  substance,  that  while  domestic  insurance  com 
panies  are  by  the  laws  of  Pennsylvania,  the  domicile  of 
tfce  defendant,  required  to  pay  but  eight  mills  on  the 
dollar  upon  the  amount  of  the  gross  premiums  received, 
insurance  companies  of  other  states  and  countries  are 
required  to  pay  into  the  treasury  of  said  state  two  per 
cent,  on  the  amount  of  the  gross  premiums  received  by 
them  respectively,  and  prays  a  recovery  of  a  like  percent- 
age of  the  gross  premiums  collected  in  this  state  by  virtue 
of  the  provisions  of  said  section  33.  By  the  answer  filed, 
the  validity  of  the  section  quoted  and  the  legality  of  the 
demand  made  by  the  state  are  challenged  on  three  different 
grounds.  It  is  alleged  that  the  attempted  imposition  of 
the  amount  sought  to  be  collected  is  contrary  to  section  1, 
article  IX  of  the  constitution,  providing  for  the  levying  of 
a  tax  by  valuation  and  uniformity  of  taxation,  and  which 
section  reads  as  follows : 

"The  legislature  shall  provide  such  revenue  as  may  be 
needful,  by  levying  a  tax  by  valuation,  so  that  every  per- 
son and  corporation  shall  pay  a  tax  in  proportion  to  the 
value  of  his,  her  or  its  property  and  franchis(\s,  the  value 
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to  be  ascertained  in  such  manner  as  the  legislature  shall 
direct,  and  it  shall  have  power  to  tax  peddlers,  auction- 
eers, brokers,  hawkers,  commission  merchants,  showmen, 
jugglers,  inn-keepers,  liquor  dealers,  toll  bridges,  ferries, 
insurance,  telegraph  and  express  interests  or  business, 
venders  of  patents,  in  such  manner  as  it  shall  direct  by 
general  law,  uniform  as  to  the  class  upon  which  it  oper- 
ates/^  It  is  also  alleged  that  the  section  quoted  is  re- 
pealed by  implication  by  the  revenue  law  of  1879  (section 
38,  chapter  77,  Compiled  Statutes),  and  the  amendatory 
section  as  enacted  by  the  legislature  in  1887.  It  is  further 
alleged  that  the  imposition  of  the  tax  sought  to  be  col- 
lected is  unauthorized,  because  no  insurance  company 
organized  under  the  laws  of  Nebraska  has  ever  had  any 
agent  or  agency  in  the  state  of  Pennsylvania,  and  has 
never  been  admitted  to  do  business  therein,  and  that  com- 
panies created  under  the  laws  of  Nebraska  have  never 
been  able  to  comply  with  the  laws  of  Pennsylvania  with 
respect  to  the  admission  of  insurance  companies  to  trans- 
act business  in  said  state.  It  is  regarded  as  neither  ad- 
visable nor  proper  to  attempt  a  discussion  or  considera- 
tion of  that  part  of  the  answer  of  the  defendant  last  above 
referred  to,  an3  the  same  will  not  be  further  noticed  in 
the  further  consideration  of  the  case.  The  state  has  filed 
a  demurrer  to  the  answer  of  the  defendant,  raising  thereby 
issues  of  law  only  in  respect  of  the  defenses  interposed  of 
which  we  have  just  made  mention. 

Section  33  of  the  act  of  1873  may  be  euphemistically 
called  by  some  a  reciprocal  provision  in  the  insurance  law ; 
while  counsel  for  defendant  insists  on  its  being  more 
properly  denominated  by  the  more  harsh  applanation  of  a 
retaliatory  measure.  Whatever  may  be  the  proper  desig- 
nation of  the  act  as  to  its  nature  and  characteristics,  such 
legislation  seems  to  be  generally  regarded  as  eminently 
just  and  fair,  and  based  upon  acknowledged  sound,  l^al 
principles.  Such  an  act  asserts  only  the  self-respect  and 
dignity  of  a  sovereign  state,  justly  maintained  in  its  busi- 
ness relations  and  dealings  with  other  commonwealths. 
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While  extending  comity  and  inviting  friendly  commercial 
interconrse,  it  demands  reciprocal  equality  and  fairness 
as  a  basis  for  such  transactions.  The  state,  while  ready 
to  acknowledge  the  courtesy  due  to  sister  states  and  the 
corporations  created  under  their  laws,  insists  that  our 
own  corporations,  formed  and  fostered  under  the  laws  of 
this  state,  shall  receive  the  same  consideration  and  pro- 
tection which  this  state  accords  to  the  corporations  com- 
ing here  from  other  states  to  engage  in  business  within 
the  limits  of  our  own  state.  The  principle  justifying  legis- 
lation of  the  character  under  consideration  seems  to  be  so 
firmly  established,  and  with  such  unanimity  of  sentiment, 
as  evidenced  by  the  opinions  of  the  courts  of  last  resort  in 
the  many  adjudicated  cases  elsewhere,  that  it  seems  un- 
necessary to  engage  in  any  extended  discussion  in  its  sup- 
port. It  is  said  by  the  supreme  court  of  Indiana  in  ^tatv 
V.  Insurance  Co.  of  North  America  (the  company  here 
litigating),  115  Ind.  257,  265: 

"The  principle  that  a  state  may  impose  on  a  foreign  cor- 
poration, as  a  condition  of  coming  into  or  doing  business 
within  its  territory,  any  terms,  conditjons  and  restrictions 
it  may  think  proper,  that  are  not  repugnant  to  the  consti- 
tution or  laws  of  the  United  States,  is  firmly  established  by 
the  decisions  of  the  supreme  court  of  the  United  States. 
Bank  of  Augusta  v.  Earle^  13  Pet.  (U.  S.)  *519;  Lafayette 
Ins.  Co.  V.  French,  18  How.  (U.  S.)  404;  Paul  i\  Virginia, 
8  Wall.  (U.  S.)  168;  Ducat  v.  Chicago,  10  Wall.  (U.  S.) 
410;  Doyle  v.  Continental  Ins.  Co.,  94  U.  S.  535." 

The  authority  and  power  of  a  state,  by  proper  legisla- 
tion, to  impose  additional  burdens  and  conditions  upon  an 
insurance  company  of  another  state,  where  the  laws  of  the 
state  of  its  creation  discriminate  in  favor  of  such  company 
and  against  those  of  other  states  and  countries,  such  as  is 
sought  to  be  done  by  the  provisions  of  section  33,  hereto- 
fore quoted,  are  recognized^  approved  and  upheld  by  the 
supreme  court  of  the  United  States  and  the  supreme  courts 
of  several  of  the  different  states  of  the  Union.    With  but 

0 

one  exception,  in  so  far  as  our  investigation  of  the  matter 
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has  extonded,  all  the  courts  which  have  been  called  upon 
to  expr(*8s  themselves  on  the  subject  are  of  one  mind  in 
maintaining  the  validity  of  such  legislation.  Philadelphia 
Fire  Ass'n  v.  New  York,  119  U.  S.  110;  People  t\  Fire 
Ass'n  of  Philadelphia,  92  N.  Y.  311 ;  Phwnix  Ins.  Co.  v. 
Welch,  29  Kan.  672;  State  v.  Fidelity  <£•  Casualty  Co.,  77 
la.  648;  Oermania  Ins,  Co.  v.  Swi^ert,  128  111.  237,  and 
State  V.  Insurance  Co.  of  North  America,  supra.  The  ex- 
ception mentioned  is  from  the  supreme  court  of  Alabama, 
which  holds  such  legislation  to  be  a  delegation  of  legisla- 
tive power,  and  therefore  invalid.  Upon  legal  principles 
of  general  application  and  under  the  authorities  cited,  it 
can  hardly  be  doubted  that  the  enactment  of  the  pro- 
visions of  section  33,  heretofore  quoted,  is  clearly  a  con- 
stitutional exercise  of  legislative  power  in  no  way  in- 
hibitiHl  by  the  fundamental  law  of  the  state  or  the  nation. 
Were  it  solely  a  question  of  the  power  of  the  legislature 
to  provide  for  the  reciprocal  features  found  in  the  above 
mentioned  section,  we  should  not  hesitate  to  declarp  there 
is  no  legal  obstacle  in  the  way  of  the  state's  recovery  in 
the  present  action. 

It  is  contended,  however,  by  counsel  for  defendant  that, 
while  the  legislature  may  have  the  power  to  levy  a  tax  on 
foreign  insurance  companies  by  w^ay  of  a  license  or  priv- 
ilege tax,  such  power  has  not  been  exercised  by  the  pro- 
visions of  section  33,  and  that  the  exaction  therein  pro- 
vided for  is  purely  a  tax  for  revenue  purposes,  and  the 
test  of  its  validity  is  to  be  determined  by  the  application 
of  the  same  principles  as  those  governing  the  levying  and 
collection  of  a  property  tax.  It  is  argued  that  the  license 
fec^s,  authorizing  the  defendant  to  do  business  in  this  state, 
are  provided  by  section  32,  of  which  mention  has  been 
made,  and  that  the  company  having  once  entered  the  state 
lo  (»ngage  in  business  must  then  be  placed  upon  the  same 
])lane  as  all  other  companies  engaged  in  a  like  business, 
and  that  the  enforcement  of  the  tax  sought  to  be  recovered 
violates  the  rule  of  uniformity  required  by  section  1,  ar- 
ticle IX  of  the  constitution.    We  find  ourselves  unable  tx> 
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accept  this  argument  as  convincing.  It  is,  we  think,  the 
manifest  intention  of  the  legislature  to  provide  for  the 
exaction  which  is  sought  to  be  imposed  herein  as  a  priv- 
ilege or  license  tax  as  one  of  the  conditions  on  which  the 
company  is  admitted  into  the  state  to  engage  in  business 
herein.  That  is,  the  legislature  has  declared,  that  the  com- 
pany's right  and  authority  to  enter  and  engage  in  business 
in  this  state  is  dependent  on  its  compliance  with  the  pro- 
visions of  section  32  as  to  the  fees  therein  required  to  be 
paid  as  a  condition  precedent,  and  also  compliance  with 
the  provisions  of  section  33,  whenever  those  provisions  be- 
come applicable.  The  provisions  of  the  latter  section  are 
an  additional  burden  and  exaction  to  those  contained  in 
section  32  on  those  companies,  only,  upon  which  the  sec- 
tion is  intended  to  operate.  It  says  to  the  corporation  do- 
ing business  in  this  state  having  its  domicile  in  another 
state,  the  laws  of  which  discriminate  against  those  com- 
panies engaged  in  a  like  business  therein  from  other  states 
or  countries,  that,  in  addition  to  the  general  requirements 
as  to  fees  and  licenses  under  section  32,  you  must  also 
meet  the  same  extra  burdens  and  exactions  required  by 
the  laws  of  your  home  state  of  outside  companies  doing 
business  therein.  The  principle  justifying  the  provision 
is  in  no  wise  changed  or  qualified,  by  reason  of  the  fact 
that  the  exaction  may  not  be  demanded  in  advance  and  as 
a  condition  precedent  to  entrance  into  the  state.  It  is 
sufficient  if  it  is  one  of  the  conditions  imposed,  not  only 
as  a  right  to  enter  the  state,  but  to  continue  to  do  business 
herein.  It  is  an  obligation  assumed  and  is  a  part  of  the 
conditions  to  be  complied  with  for  the  privilege  of  engag- 
ing in  business  in  the  state,  and  may  be  enforced  in  any 
proper  manner  when  the  exaction  becomes  due.  What 
is  said  by  the  supreme  court  of  Indiana  in  State  v.  In- 
Hurance  Co.  of  North  America^  supra,  is  here  quite  apro- 
I>08.    Say  the  court: 

"Moneys  which  have  or  may  become  due  to  the  state 
from  any  foreign  insurance  company,  under  the  provisions 
of  the  retaliatory  section  of  our  statutes  regulating  foreign 
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insurance  companies  doing  business  in  this  state,are  or  will 
be  due  and  payable  as  a  part  of  the  terms  or  conditions  of 
its  entering  this  state  and  transacting  business  within 
its  limits.  Such  retaliatory  section  of  our  foreign  insur- 
ance company  statutes,  therefore,  is  not  within  our  con- 
stitutional restrictions  in  relation  to  taxation/^ 

In  relation  to  a  tax  upon  the  gross  earnings  of  insurance 
companies  doing  business  in  this  state  which,  on  principle, 
is  of  the  same  nature  as  the  imposition  sought  to  be  en- 
forced in  the  case  at  bar,  in  the  very  recent  case  o^  State 
t\  Fleming,  70  Neb.  523,  it  is  said: 

"Relating  to  the  provisions  of  sections  59  and  60,  it  is 
plain  that  the  tax  of  2  per  cent,  upon  the  gross  earnings 
of  the  companies  mentioned  in  these  sections  is  a  tax  im- 
posed, not  upon  their  property,  but  upon  their  privilege 
of  doing  business  in  this  state.^' 

Such  a  tax,  say  this  court,  is  not  in  any  sense  a  tax  upon 
the  property  of  these  corporations,  but  a  privilege  tax  and, 
as  such,  is  wholly  unobjectionable. 

There  remains  to  be  considered  another  feature  of  the 
provisions  of  section  33  in  this  same  connection.  It  is 
urged  that  the  selection,  for  the  purposes  of  the  exactions 
of  the  nature  sought  to  be  imposed  in  the  present  case,  of 
those  companies  only  having  their  domicile  in  another 
state,  the  laws  of  which  discriminate  against  outside  com- 
panies, is  an  arbitrary  and  unreasonable  classification,  not 
at  all  warranted  under  the  second  clause  of  section  1, 
article  IX  of  the  constitution,  and  that,  because  of  such 
attempt  at  arbitrary  classification,  the  act  can  not  stand. 
As  it  occurs  to  us,  a  sufficient  answer  to  this  contention  is 
that,  when  the  principle  underlying  the  right  to  levy  a 
tax  or  exaction  such  as '  we  are  discussing  is  admitted 
or  is  established,  there  is  included  in  the  proposition  the 
idea  of  reasonableness,  and  an  acknowledgment  of  the 
propriety  of  the  classification.  In  order  to  make  the  oi)er- 
ation  of  an  act  of  this  nature  effective,  there  must  be  a 
classification  both  as  to  states  and  the  character  of  the 
burden.    The  principle  would  be  of  no  utility,  and  there 
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could  be  no  practical  application,  unless  the  companies 
against  which  the  eait  should  operate  might,  by  the  legis- 
lature, be  restricted  to  those  states,  only,  and  to  the  kinds 
of  burdens  and  exactions  imposed  by  the  laws  of  each  in- 
dividual state  Avhose  laws,  in  respect  to  the  same  matter, 
render  the  reciprocal  h^gislation  proper  and  necessary  to 
etfectiiate  the  d(*sir(Kl  purpose.  The  classification  is  not 
only  wholly  devoid  of  arbitrary  features,  but  is  founded 
upon  considerations  of  the  most  reasonable  kin<l  and  al- 
together appropriate  to  the  object  sought  to  be  attained. 
Say  the  supreme  court  of  Kansas,  in  Phwnix  In^,  Co.  v. 
Welch,  supra: 

"It  matters  not  whether  this  charge  upon  the  plaintiff 
is  to  be  regarded  in  the  nature  of  tiixation,  or  a  license. 
In  neither  case  is  it  justly  obnoxious  to  the  charge  of  in- 
cHjuality  in  the  sense  that  would  make  it  unconstitutional. 
The  legislature  may  classify  for  the  purposes  of  taxation 
or  license,  and  when  the  classification  is  in  its  nature  not 
arbitrary,  but  just  and  fair,  there  can  be  no  constitutional 
objection  to  it.  *  *  *  Here  foreign  insurance  corpora- 
tions are  classified  by  the  state  from  which  they  come,  and 
when  we  consider  the  purposes  of  such  classification  it  can 
not  be  held  that  there  is  anything  arbitrary  or  unjust 
therein." 

The  rule  announced  in  Rosenbloom  v.  State,  64  Neb. 
342,  on  the  subject  of  classification  under  the  second 
clause  of  section  1,  article  IX,  obviously  gives  warrant  for 
the  views  expressed  herein  regarding  the  same  matter. 

The  more  serious  problem  to  consider  and  determine  in 
disposing  of  the  present  case,  as  we  view  the  subject,  is 
regarding  the  contention  that  section  33,  chapter  43,  or  at 
least  that  portion  thereof  referring  to  the  imposition  and 
enforcement  of  a  reciprocal  tax,  such  as  is  herein  sought 
to  be  recovered,  is  repealed  by  the  enactment  of  the  gen- 
eral revenue  law  of  1879  known  as  chapter  77,  article  I,  of 
the  Compiled  Statutes,  1901,  and  especially  section  38 
thereof.  The  act  is  entitled  "An  act  to  provide  a  system  of 
revenue/^    It,  in  express  terms,  repeals  "all  acts  and  parts 
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of  acts  inconKistent  with  the  provisions  of  this  act.'^  Sec- 
tion 38,  a«  originally  enacte<l,  proyided  for  a  tax  upon 
the  gi*oss  amount  of  i)reniiuins  received  by  insurance  coni- 
pani<vs  within  the  states  (Juring  the  previous  year,  and  de- 
clared that  "Insurance  companies  shall  be  subj(H't  to 
no  other  taxation  under  the  laws  of  this  state,  except  taxes 
on  real  estate,  and  the  fcK^s  imposed  by  the  chapter  on  in- 
surance." Relative  to  the  contention  that  this  section,  as 
originally  enacttnl,  repeals  by  implication  that  part  of  sec- 
tion 33,  chapter  43,  now  under  consideration,  we  are  prone 
to  the^  belief  that  the  word  fees  should  not  be  given  a 
narrow  and  technical  meaning,  as  argued  by  counsel  for 
defendant,  but  rather  be  accepted  in  its  broad  and  mast 
comprehensive  meaning,  which,  in  view  of  the  rule  that 
repeals  by  implication  are  not  favored,  would  probably 
justify  the  construction  that  all  license  fees  or  taxes  in 
the  nature  of  a  privilege  to  do  business  in  this  state,  as 
contemplated  by  both  sections  32  and  33,  would  be  in- 
cluded within  the  exception  mentioned,  and  come  fairly 
within  the  meaning  of  the  words  except  "fees  imposed  by 
the  chapter  on  insurance."  It  is  profitless,  however,  to  dis- 
cuss this  phase  of  the  subjei^t,  as  nothing  could  be  gained 
thereby  save,  possibly,  the  ascertainment  of  rights  and 
obligations?  of  a  moral  rather  than  of  a  legal  character. 
In  1887,  se<*tion  38,  chapter  77,  as  originally  enacted,  was 
amend(Ml  by  the  legislature,  the  amending  act  being  en- 
titled "An  act  to  amend  section  thirty-eight  of  an  act 
(entitled  'An  act  to  provide  a  system  of  revenue,' "  The 
section  a*s  amended  providcxl  for  the  levying  of  a  tax  on 
the  net  amount  of  pnMniums  reiM^ved  instead  of  the  gross 
amount,  as  before  provided  for.  The  section  as  amended 
also  declared  that  "Insurance  companies  shall  be  subject 
to  no  oth(T  tax,  f(H*a,  or  licenses  under  the  laws  of  this 
stat(\  exc(*pt  taxes  on  real  estate  and  the  fees  imposed  by 
seition  32  of  an  act  regulating  insurance  companies, 
pass(Kl  February  25,  1873."  It  will  be  observed  that,  not 
only  was  the  basis  for  levying  a  tax  changed  from  the 
gross  amount  to  the  net  amount  of  the  premiums  received, 
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but  that  also,  in  specific  terms,  it  was  declared  that  no 
other  tax,  fees,  or  licenses  under  the  laws  of  the  state 
should  be  exacted  from  such  companies,  except  taxes  on 
real  estate  and  the  fees  imposed  by  section  32,  only,  of  the 
act  of  1873  reguhiting  insurance  companies.  It  is  difficult 
to  conceive  of  the  use  of  more  specific  language  which 
might  be  employed,  with  a  view  of  prohibiting  all  other 
forms  of  taxation  than  the  general  tax  provided  by  the 
amend(Ml  section  38,  chapter  77,  and  the  fees  imposed  by 
section  32,  chapter  43,  beting  the  act  regulating  insurance 
companies  and  passed  in  1873.  Judging  from  the  language 
found  in  the  amended  section,  it  is  difficult  to  escape  the 
conclusion  that  the  amendment  was  intended  to,  and 
necessarily  did,  have  the  effect  of  repealing  by  implication 
the  provisions  of  section  33  of  the  act  of  1873  under  con- 
sideration. The  two  sections  are  so  repugnant  to  each 
other  that  both  can  not  stand.  If  the  reciprocal  tax  sought 
to  be  collected  in  this  action  is  now  enforced,  then,  obvi- 
ously, the  company  is  subject  to  other  taxes  and  fees, 
under  the  laws  of  this  state,  than  a  tax  on  premiums  re- 
ceived, and  taxes  on  real  estate,  and  the  fees  imposed  by 
section  32  of  th^act  regulating  insurance  companies.  It 
is  manifest  that,  in  the  enactment  of  the  revenue  law  of 
1879  and  especially  the  provisions  found  in  section  38,  the 
legislature  had  in  mind  the  prior  legislation  affecting  in- 
surance companies,  for  the  act  of  1873  is  specifically  men- 
tioned in  the  exception  of  the  fees  therein  provided  for,  as 
not  coming  within  the  general  exception  of  the  laying  of 
other  taxes  and  impositions  than  those  contemplated  by 
section  38.  As  has  been  suggested,  the  exception  in  gen- 
eral terms  of  the  fees  provided  for  by  the  prior  chapter  on 
insurance,  is  probably  susceptible  of  the  construction  that 
the  reciprocal  tax  feature  of  section  33  of  that  chapter, 
as  one  of  the  conditions  of  an  insurance  company  entering 
and  engaging  in  business  in  this  state,  would  come  within 
the  terms  of  the  exception  and  would  not  be  construed  as 
being  repealed  by  implication  by  the  later  act. 

But,  by  the  amendment  of  1887  of  section  38  of  the 
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revenue  act,  the  legislature  has  not  only  again  referred 
to  the  prior  chapter  on  insurance,  but  has  gone  to  the  ex- 
treme limit  in  the  expression  as  to  what  fees  provided  for 
by  that  act  shall  come  within  the  exception  clause,  and  has 
said  in  words  that  need  no  explanation  or  construction 

•  that  the  fees  provided  for  by  section  32,  only,  of  that  chap- 
ter shall  be  exacted  from  the  insurance  companies  doing 
business  in  this  state,  in  addition  to  the  taxes  on  premiums 
as  provided  by  section  38  of  the  revenue  act,  and  taxes  cm 
r(*al  estate.  The  maxim,  expressio  unitis  est  exclusio 
alteHus,  would  S(»em  applicable,  resulting  in  the  warrant- 
able inference  that  the  legislature  intended  to  exclude  the 
reciprocal  tax  feature  contained  in  section  33.  Had  there 
not  been  in  section  38,  as  originally  enacted  or  as  amended, 
special  reference  to  the  prior  chapter  on  insurance,  but 
only  an  exception  clause  general  in  its   character,  we 

'  would,  in  construing  such  a  statute,  be  warranted,  per- 
haps, in  saying  that  the  exception  referred  only  to  taxes 
and  impositions  laid  primarily  for  revenue  purposes,  and 
had  no  bearing  on  the  chapter  on  insurance,  because  the 
chief  object  of  the  latter  is  reflation  of  the  insurance 
business,  rather  than  the  raising  of  revenues.    It  may  pos- 
sibly be  that  the  legislature  did  not  fully  appreciate  the 
legal  effect  of  the  enactment  of  the  jtmendment  to  section 
38,  but  the  thought  suggests  itself  to  one's  mind  that  those 
especially  interested  in  legislation  favorable  to  insurance 
(•ompanies,  who  are  usually  in  convenient  calling  distance 
with  suggestions  and  advice  during  legislative  sessions,  by 
their  shrewdness  and  finesse,  have  brought  about  a  deelar- . 
ation  by  the  legislature,  in  unmistakable  terms,  in  the 
passage  of  the  law  which  operates  as  a  repeal  by  implica- 
tion of  the  provisions  of  section  33  authorizing  a  recipro- 
cal tax,  as  effectually  as  though  the  repeal  was  in  express 
terms.    The  words  in  section  38  as  amended  are  so  plain, 
so  specific,  so  unambiguous,  that  they  admit  of  no  oUier 
construction.    The  meaning  which  the  words  import  must, 
we  think,  be  held  conclusively  presumed  to  be  the  meaning 
which  the  legislature  intended  to  convey;  in  other  words. 
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the  statute  must  be  interpreted  literally.  '^Even  though 
the  court  should  be  convinced  that  some  other  meaning 
was  really  intended  by  the  lawmaking  power,  and  even 
though  the  literal  interpretation  should  defeat  the  very 
purposes  of  the  enactment,  still  the  explicit  declaration  of 
the  legislature  is  the  law,  and  the  courts  must  not  depart 
from  it."  Black,  Interpretation  of  Laws,  ch.  3,  sec.  26. 
Stoppert  V.  Nierle,  45  Neb.  105;  State  v.  Moore,  45  Neb. 
12;  Woodbury  &  Co.  v.  Berry,  18  Ohio  St.  456;  McCluskey 
V.  CromiceU,  11  N.  Y.  593;  Doe  t\  Comidine,  6  Wall. 
(U.  S.)  458.  In  an  early  case  in  this  court,  People  v. 
Weston,  3  Neb.  312,  in  speaking  of  the  repeal  of  statutes 
by  implication,  it  is  observed  by  Mr.  Justice  Gantt  who 
wrote  the  opinion  (p.  323)  : 

"In  the  case  of  the  Town  of  Ottawa  v.  La  Italic,  12  111. 
339,  it  is  said  that  ^it  is  a  maxim  in  the  construction  of 
statutes  that  the  law  does  not  favor  a  repeal  by  implica- 
tion. The  earliest  statute  continues  in  force  xmless  the  two 
are  clearly  inconsistent  with,  and  repugnant  to  each  other, 
or  unless  in  the  latest  statute  some  express  notice  is  taken 
of  the  former,  plainly  indicating  an  intention  to  repeal  it. 
And  when  two  acts  are  simply  repugnant,  they  should,  if 
possible,  be  so  construtnl  that  the  later  may  not  op(?ratx* 
ajB  a  repeal  of  the  former  by  implication."  Citing  Dwarris, 
Statutes,  674;  Bacon's  Abridgment,  title  Stat.  D;  Bowen 
V.  Lea^e,  5  Hill  (N.  Y.),  221;  Planters  Banh  v.  State  of 
Afississippi,  6  Smed.  &  M.  (Miss.)  628;  Him  v.  State  of 
Ohio,  1  Ohio  St.  15. 

In  State  v.  McCaig,  8  Neb.  215,  it  is  held  that,  where 
statutes  OP  parts  of  the  same  statute  are  so  repugnant  to 
each  other  that  both  can  not  be  executed,  the  latt(T  is 
always  deemed  a  repeal  of  the  earlier.  It  is  said  in  tlie 
opinion,  quoting  approvingly  from  Brown  v.  County  Com- 
missioners,  21  Pa.  St.  37 : 

"Where  tw^o  statutes  are  so  flatly  repugnant  that  both 
can  not  be  executnl,  and  we  are  obliged  to  choose  Ix^twcn^n 
them,  the  later  is  always  (hMMuod  a  rei>eal  of  the  (^arlier. 
This  rule  applies  with  equal  force  to  a  case  of  absolute 
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and  irreconcilable  conflict  between  different  sections  or 
l)arts  of  the  same  statute.  The  last  words  stand,  and  the 
others  which  can  not  stand  with  th(»m  go  to  the  ground.'- 
St*e  also  White  i\  City  of  Lincoln,  5  Neb.  505,  514;  Laxc- 
son  V.  GibsoUy  18  Neb.  137;  Hiate  v.  Bcmis,  45  Neb.  724; 
titate  V.  Moore,  48  Neb.  870;  State  v.  Mugney,  52  Neb.  508. 
The  attorney  general,  as  we  understand  his  presenta- 
tion of  the  case,  concedes  that  s(*ction  38,  chapter  77,  as 
amended  does  repeal  by  implication  that  part  of  section 
33  under  which  a  recovery  is  sought,  if  the  amendcMi  sec- 
tion be  held  valid.  But  it  is  argued  by  him  that  such 
si*c*tion  is  unconstitutional  and,  for  that  rejison,  can  not 
have  the  effect  of  repealing  section  33  of  chapter  43  or 
any  part  thereof.  It  is  urged  in  support  of  the  conten- 
tion, that  the  attempted  legislation  found  in  the  original 
se(*tion  and  the  amendment  thereto  is  in  direct  violation 
of  section  1,  article  IX  of  the  constitution,  providing  for 
the  raising  of  needful  revenue  by  le\'ying  a  tax  by  valua- 
tion, so  that  every  person  and  corporation  shall  pay  a  tax 
in  proportion  to  his,  her  or  its  property  and  franchises, 
and  that,  because  personal  property  of  insurance  com- 
panies is  attempted  by  this  section  to  be  exempted  from 
taxation,  the  fundamental  law  is  violated.  We  are  quite 
well  satisfied  that  the  attempted  exemption  from  taxa- 
tion of  personal  property  is  in  dircK^t  contravention  of  the 
fundamental  law.  But,  if  su(5h  be  the  case,  does  it  neces-. 
sarily  or  legally  follow  that  the  entire  section  must  be 
held  invalid?  We  think  not.  The  rule  ordinarily  is  that 
a  statute  repugnant  to  some  constitutional  provision  will 
yield  to  the  extent  of  the  repugnancy  and  no  further. 
Scott  V.  Flotcers,  61  Neb.  620;  State  v,Karr,  64  Neb.  514; 
State  b\  Fleming,  70  Neb.  523.  The  principle  deducible 
from  these  several  cases  is  of  peculiar  force  and  special 
application  to  section  38.  The  act  is  complete  in  all  re- 
si>ects  and  is  capable  of  enforcement.  The  unconstitu- 
tional feature  is  of  a  negative  rather  than  of  a  positive 
character.  The  exemption  from  other  taxes  can  not  (ex- 
tend to  personal  proptTt^-  without  conflicting  with  con- 
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stitutional  provisions.  As  a  question  of  practical  applica- 
tion and  results  the  matter  is  of  but  little  importance,  be- 
cause companies  from  other  states  maintaining  agencies 
in  this  state  usually  have  but  little,  if  any,  personal  prop- 
erty subject  to  taxation.  But  the  provision  attempting 
to  exempt  personal  pro])erty,  as  to  such  exemption,  must 
jield  to  the  superior  law,  and  the  personal  property  of 
the  insurance  company  held  to  be  assessable,  wherever 
found,  as  is  all  other  personal  property.  In  so  far  as  the 
section  permits  personal  property  to  escape  taxation,  it 
must  be  held  without  legal  force  and  effect,  but  otherwise 
it  stands  as  a  valid  legislative  enactment.  The  legal 
result  would  be  that  insurance  companies  must  pay  taxes 
on  their  personal  property,  on  their  real  estate,  on  the  net 
amount  of  premiums  received,  and  must  also  pay  the  fees 
provided  by  section  32  of  chapter  43,  and  that  no  other 
tax,  fees  or  licenses  under  the  laws  of  this  state  can  be 
lawfully  levied  on  such  companies.  The  law  b(*ing  valid 
in  all  other  respects  and  capable  of  enforcement,  and,  by 
its  express  terms,  being  utterly  repugnant  and  incon- 
sistent with  the  reciprocal  tax  feature  of  section  33,  so 
that  one  or  the  other  must  fall,  we  are  driven  to  the  con- 
clusion that  section  38,  as  amendcnl  in  1887,  repeals  by 
implication  that  part  of  section  33  of  the  act  of  1873  pro- 
viding for  the  exaction  which  is  sought  to  be  enforced  in 
the  case  at  bar.  The  answer  in  respect  of  this  phase  of 
the  case  states  a  good  defense  and,  for  the  reasons  given, 
the  demuiTcr  thereto  should  be  overruled  and  judgment 
entered  dismissing  the  action,  which  is  accordingly  done. 

Dismissed. 

The  following  opinion  on  rehc^aring  was  filed  June  30, 
1904.    Demurrer  to  answer  sustained: 

1.  Statute:  Validity.  Where  a  part  of  an  act  is  unconstitutional,  be- 
cause contravening  some  provision  of  the  fundamental  law,  the 
language  found  in  the  invalid  portion  of  the  act  can  have  no 
legal  force  or  efficacy  for  any  purpose  whatever. 
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2. :  Rkpeal  by  Implication.  That  part  of  the  revenue  act  (Com- 
piled Statutes  1901,  ch.  77,  art  I,  see.  38),  providing  "Infniranoe 
companies  shall  be  subject  to  no  other  tax,  fees,  or  licenses  under 
the  laws  of  tills  state,  except  taxes  on  real  estate  and  the  fees 
imposed  by  section  32  of  an  act  regulating  Insurance  companies,, 
passed  February  25,  1873,"  being  unconstitutional  because  attonpt- 
ing  to  exempt  insurance  companies  from  the  payment  of  taxes  on 
personal  property,  Is  void  and  of  no  effect  for  any  purpose,  aad 
can  not,  therefore,  operate  as  a  repeal  by  Implication  of  the  pro- 
visions of  section  33,  chapter  43,  Ck>mplled  Statutes,  or  any  posi- 
tion thereof. 

3.  Insurance  Companlas:  Taxatton.    The  fact  that  a  less  reserve  fond 

Is  required  of  domestic  companies  organized  under  the  laws  of 
this  state,  than  Is  required  of  all  companies  doing  business  in 
the  state  of  Pennsylvania  under  Its  laws,  does  not  militate  against 
the  enforcement  of  the  provisions  of  the  reciprocal  tax  law  on 
companies  organized  under  the  laws  of  Pennsylvania,  and  doing 
business  in  this  state,  such  reciprocal  tax  law  being  otherwise 
applicable  and  enforceable. 

4.  Baciprocal  Tax  I«aw.    The  provisions  of  said  section  33,  chapter  43,. 

Compiled  Statutes,  for  a  reciprocal  tax  on  insurance  companies 
organized  under  the  laws  of  other  states,  whose  laws  discriminate 
against  insurance  companies  organized  under  the  laws  of  the 
state  of  Nebraska,  apply  and  become  operative  from  the  time  of 
the  enactment  of  such  laws  by  such  other  states  requiring  com- 
panies of  this  state  to  make  deposits,  or  pay  fines,  taxes,  penalties 
or  license  fees  not  required  of  all  other  companies,  whether  any 
company  of  this  state  shall  have  established  agencies  there  or 
not  , 

5.  .  The  act  mentioned  is  in  force  and  effect,  and  requires  a  for- 
eign insurance  company  doing  business  in  this  state  to  pay  the 
same  license  fees,  etc.,  required  by  the  laws  of  the  foreign  state 
of  companies  of  this  state  doing  business  therein,  whenever  the 
existing  or  future  law  of  such  other  state  shall  require  companies 
of  this  state  to  pay  license  fees,  etc.,  for  the  privilege  of  doing  an 
insurance  business  therein. 


HOLCOMB,  C.  J. 

Section  38,  article  I,  chapter  77  of  the  revenne  law,  as 
it  existed  prior  to  the  1903  enactment,  provided  that  every 
insurance  company  transacting  business  in  this  state 
should  be  taxed  upon  the  excess  of  premiums  received 
over  losses  and  ordinary  expenses  incurred  witJhin  the 
state,  during  the  year  previous,  and  at  the  same  rate  tiiat 


Vol.  71]  JANUARY  TERM,  1904.  337 

State  V.  lusurance  Co.  of  North  America. 


all  other  personal  property  is  taxed.    The  section  closed 
as  follows: 

"Insurance  companies  shall  be  subject  to  no  other  tax, 
fc*es  Or  licenses  under  the  laws  of  this  state*,  except  taxes 
on  real  estate  and  the  fees  imposed  by  section  32  of  an 
act  rep^ulating  insurance  companies,  passinl  February  25, 
1873/' 

In  the  opinion  handed  down  in  this  case,  it  is  held 
that  the  provision  quoted,  in  so  far  as  it  purportt^l  to  ex- 
empt insurance  companies  from  the  payment  of  taxes  on 
personal  property,  is  in  contravention  of  s(»ction  1,  article 
IX  of  the  constitution,  providing  for  the  raising  of  need- 
ful revenues,  by  levying  a  tax  by  valuation,  so  that  every 
person  and  corporation  shall  pay  a  tax  in  proportion  to 
his,  her  or  its  property  and  franchises,  and  it  is  also  held 
that,  notwithstanding  the  unconstitutional  fc^ature  re- 
ferred to,  yet,  the  section  as  a  whole  would  yield  only  to 
the  extent  of  the  repugnancy,  and  otherwise  would  be  en- 
forceable, and  that  the  effect  of  the  part  of  the  section 
quoted,  notwithstanding  its  invalidity  in  so  far  as  it  at- 
tempted to  exempt  personal  property  from  taxation,  was 
to  repeal  by  implication  the  reciprocal  tax  feature  found 
in  section  33,  chapter  43,  Compiled  Statutes.  In  arriv- 
ing at  the  conclusion  announced  in  the  former  opinion, 
the  mind  of  the  writer  was  centered 'especially  on  the  ex- 
ception clause  contained  in  the  sentence  whercMn  c(*rtain 
exactions  were  excepted  from  the  exempt icm  g(»n(»rally  of 
all  other  forms  of  taxation  or  other  exactions;  and,  by  ap- 
plying the  familiar  rule  that  a  statute  will  yield  only  to 
the  extent  of  the  repugnancy,  it  was  believed  that  the 
legal  effect  was  to  add  personal  property  to  the  exception 
clause,  and  that  the  section  otherwise  would  remain  a 
valid  enactment  and  operate  as  a  rep<^al  by  implication, 
as  therein  announced.  Further  consideration  of  the  mat- 
ter leads  to  the  conclusion  that  the  latter  provisicms  of 
the  section  referretl  to,  eleminating  the  unconstitutional 
part,  were  incorrectly  construcnl.  We  are  satisti^Hl  with 
the  holding  that  the  purported  exemption  of  personal 
25 
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property  from   taxes  is  an  unconstitutional  exercise  of 
legislative  power.     We  think  there  can  be  no  doubt  but 
that  the  attempted  exemption  of  personal  property  from 
taxation  contravenes  the  fundamental  law,  and  that  the 
section  of  the  revenue  act,  in  so  far  as  it  purports  to  do 
this,  is  invalid.    State  v.  Poynter,  59  Neb.  417.    We  were, 
we  think,  in  error  in  holding  to  the  view^  that  the  section 
in  this  respect  was  inv^alid,  and  at  the  same  time  that  it 
operated  as  a  repeal  by  implication  of  the  reciprocal  tax 
provision  of  section  33  of  the  act  of  1873.     The  effective 
words  of  the  section,  those  which  contravene  the  funda- 
mental law  and  which  must  be  held  unconstitutional,  are 
found  in  the  clause,  "Insurance  companies  shall  be  sub- 
ject to  no  other  tax,  fees  or  licenses,  under  the  laws  of 
this  state."    These  are  the  words  which  purport  to  exempt 
insurance   companies    from    taxation    on    their   personal 
property.     Such  attempted  exemption  is  invalid,  as  wa.s 
held  in  the  former  opinion.    The  legislature  can  not,  after 
providing  for  a  tax  on  net  rweipts,  say  that  insurance 
companies  shall  be  subject  to  no  other  tax,  under  the  laws 
of  this  state.    This  language  is  as  repugnant  to  the  con- 
stitution as  would  be  tlu^  case  if  no  exception  were  made 
regarding  taxes  on  real  estate.     Personal  prop<^rty  can 
not  be  exemptcMl  any  more  than  real  estate,  nor  can  both 
together.    The  words  found  in  the  invalid  portion  of  the 
section,    those   which   declare   that   insurance   companies 
shall  be  subject  to  no  other  tax,  fc^s  or  licenses,  under  the 
laws  of  this  state,  are  the  only  words  which  can  effectuate* 
a  repeal  by  implication  of  the  r(H*iprocal  tax  feature  of 
section  33  of  the  act  of  1873.    No  language  can  be  fouml 
which  can  be  appealed  to  as  rei)ealing  by  implication  the 
provisions  of  the  act  under  which  a  recovery  is  sought  in 
this  case,  except  the  language  of  section  38  quoted,  anil 
that  which  we  say  is  inimical  to  the  constitution.     That 
part  of  the  act,  thenyforc*,  which  attempts  to  relieve  insur- 
ance companies  from  other  taxes,  fees  and  licenses  than 
those  m(»ntioned,  being  void,  for  the  reasons  stated,  is  void 
for  all  purposes,  and  aa  though  it  had  never  been  enacted 
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by  the  legislature,  and  therefore  has  no  legal  force  and 
efficacy  for  any  purpose.  Boales  v.  Ferguson,  55  Neb.  565. 
Such  being  the  case,  there  is  no  repeal  by  implication  of 
any  part  of  section  33,  chapter  43  of  the  laws  of  1873,  and 
the  former  opinion  holding  to  the  contrary  is  therefore 
disapproved. 

Haying  reached  the  conclusion  just  announced,  it  be- 
comes necessary  to  consider  one  further  point  in  the  case, 
which  was  only  mentioned,  but  not  discussed  or  passed  on 
in  the  former  opinion.    It  is  contended  by  counsel  for  the 
defense  that  the  retaliatory  law  of  this  state  can  not  be  en- 
forced  against  the  defendant,   a  company   incorporated 
under  the  laws  of  Pennsylvania,  because  no  Nebraska  com- 
pany is  incorporated,  or  can  be  incorporated,  pursuant  to 
the  laws  of  this  state,  which  does  or  can  conform  to  the 
requirements  made  by  the  state  of  Pennsylvania  of  all  in- 
surance companies  doing  business  therein.    The  argument 
in  support  of  the  proposition  is  predicated  on  the  theory 
that  a  larger  reserve  is  required  of  fire  insurance  com- 
panies doing  business  in  Pennsylvania,  by  the  laws  of  that 
st^te,  than  is  required  by  companies  organized  and  doing 
business  under  the  laws  of' this  state.     It  is  said,  com- 
panies created  under  the  laws  of  this  state  do  not  main- 
tain any  such  reserve,  and  are  required  to  keep  only  a  loss 
percentage  of  their  premiums,  and  that  they  may  pay  out 
the  excess  in  dividends  without  violating  any  provisions 
of  law.    There  is  nothing  in  the  argument  which  even  re- 
motely suggests  the  inability  of  Nebraska  companic^s  to 
fully,  and  in  all  respects,  comply  with  the  law  and  rev 
(juirements  of  the  state  of  Pennsylvania.     The  fact  that 
they  may  operate  upon  a  different  plan  or  with  a  smaller 
reserve,  under  the  laws  of  this  state,  than  is  required  by 
the  stAte  of  Pennsylvania,  do(*s  not  argue  that  they  can 
not  and  do  not  measure  up  to  the  standard  s(*t  by  the 
laws  of  the  latter  state,  and  may  not  enter  into  that  stjir(% 
and  engage  in  business  therein,  along  with  the  dom(i«tic 
companies,  or  those  oriranized   under  the  laws  of  other 
states.    If  all  are  on  common  ground,  in  a  fair  field,  with 
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no  favors,  there  is  no  tenable  ground  for  saying  that  Ne- 
braska companies  have  not  the  ability  to  successfully  com- 
pete with  all  others.    If  our  companies  do  not  engage  in 
business  in  Pennsylvania,  it  may  fairly  be  inferred  that 
it  is  bei*ause  of  discrimination  against  outside  companies, 
and  not  on  account  of  the  provisions  of  law,  equally  ap- 
plicable to  all  companies,  which  may  in  some  respects 
differ  from  the  laws  governing  their  creation  and  author- 
ity to  do  business  in  their  home  state.     We  may  assume 
that  the  sole  reason  no  Nebraska  companies  are  doing 
business  in  Pennsylvania,  if  such  be  the  case,  is  because 
of  the  severity  of  the  restrictions  imposed  by  the  laws  of 
Pennsylvania  upon  insurance  companies  organized  under 
the  laws  of  other  states,  which  are  not  applicable  to  do- 
mestic companies.    Gcrmania  Ins.  Co.  v.  Swigcrt^  128  111. 
237;  Phamix  Ins.  Co.  v.  Welch,  29  Kan.  672,  and  State  v. 
Fidelity  d  Casualty  Co.,  77  la.  648,  all  support  the  right 
of  enforcement  of  the  reciprocal  tux  law,  regardless  of  the 
(juestion  of  the  establi-shment  of  an  agency,  or  the  attempt 
to  do  business,  in  the  state  against  whose  companies  the 
law  is  made  to  operate.    The  law  is  effective  when  condi- 
ti(m8  it  provides  for  are  existent.    If  the  laws  of  Pennsyl- 
vania are  such  as  were  contemplated  by  the  legislature  in 
th<»  enactnu^nt  of  sc^ction  33,  then  those  provisions  are  at 
once  operative  upon  coiupani(*s  seeking  to  do  busim^ss  in 
the  stat<»,  which  are  incorporated  under  the  laws  of  that 
stat(»,  wJK^tlier  or  not  Nebraska  companies  have  agencies 
estal>lish(Hl  in  Peunsylvjinia  or  whether,  under  the  laws 
of  this  stat(»,  they  may  do  business  on  a  plan  differc^nt 
from  all  companies  doing  business  in  Pennsylvania.     In 
(iermaiiia  Ins.  Co.  i\  Hiriyert,  supray  it  is  held,  under  a 
law  in  all  ess(»utial  features  the  same  as  the  one  un<ler 
consideration,  that  the  provisions  of  such  a  la\v  apply,  and 
become  op(»rative,  from  the  time  of  the  enactment  of  such 
laws,  by  other  states,  requiring  companies  of  this  st-site 
to  make  (l(»i)<)sits  or  pay  fin(*s,  taxes,  i>enalties  or  licenw 
fees,  whether  any  company  of  this  state  shall  have  estab- 
lished agencies  then*,  or  not.    It  is  also  held  that  such  a 
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law  is  op(Tative  and  in  force,  and  requires  a  foreij^i  in- 
surance company,  doing  business  in  this  state,  to  pay  the 
same  license  fees,  etc.,  recjuin^d  by  the  laws  of  th(»  foreign 
state  of  companies  of  this  state  doing  business  therein, 
whenever  the  existing  or  future  law  of  any  other  state 
shall  require  companies  of  this  state  to  pay  license  fec^s, 
etc.,  for  the  privih^ge  of  doing  an  insurance  business 
therein.  The  other  authorities  cited  fully  support  the 
Illinois  case.  The  former  judgment  overruling  the  de- 
murrer to  the  answer  is  vacatinl,  and  the  demurrer  is 
sustaintHl.  Judgment  will  be  entered  in  conformity  there- 
with. 

Judgment  accordingly. 

The  following  opinions  on  motion  for  rehearing  W(»re 
filed  March  23,  1905.    lirhcariiuj  drnicd: 

The  judgment  heretofore  entered  in  this  cause  adhered  to. 

HorxjoMB,  C  J. 

It  is  contended  that  the  reciprocal  tax  law  is  repealed 
by  implication.  If  the  law  is  in  fact  repeaknl  by  implica- 
tion, it  must  be  upon  the  ground  that  another  valid  law 
exists,  the  enforcement  of  which  is  necessarily  so  incon- 
sistent and  repugnant  as  that  both  laws  can  not  stand; 
the  former,  in  such  a  case,  being  held  to  be  by  implica- 
tion repealed.  This  method  of  repealing  is  not,  of  course, 
favored  by  the  courts,  and  such  a  repeal  is  never  effected, 
save  there  is  a  subsequent  valid  ^enactment  wholly  repug- 
nant to  the  older  laAV.  If  there  is  no  valid  law,  there  can 
be  no  repeal,  and  no  law  can  be  held  to  effect  a  repeal  by 
implication  where  it  has  no  other  purpose  to  subserve  than 
that  of  repealing  the  prior  enactment.  That  can  only  be 
accomplished  by  an  express  repealing  statute.  The  act 
(Compiled  Statutes,  1901,  ch.  77,  art.  I,  sec.  38)  provid- 
ing for  taxing  the  net  premiums  of  insurance  couipauies 
says:  "Insurance  companies  shall  be  subject  to  no  other 
tax,  fees  or  licenses,  under  the  laws  of  this  state."    The 
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clause  is  followed  by  some  exceptions,  which  need  not  be 
noted.  Now  if  this  clause  is  valid,  of  course  it  operates 
as  a  repeal  by  implication  because  its  enforcement  is 
utterly  repugnant  to  the  law  providing  for  a  reciprocal 
tax;  if,  however,  it  is  unconstitutional  because  of  its  at- 
tempted exemption  of  personal  property,  then  it  can  not 
be  eflFective  as  a  repeal  by  implication,  because  it  would 
serve  no  purpose  save  as  an  express  repeal  of  a  prior 
statute.  I  find  no  authority  which,  as  it  seems  to  me, 
would  justify  the  conclusion  that,  although  the  clause  is  n 
unconstitutional  in  so  far  as  it  attempts  to  exempt  per- 
sonal property'  from  tax,  yet  is  valid  for  the  purpose  of 
(Effectuating  a  repeal  by  implication.  The  case  is  not  the 
same  as  it  would  be  were  there  some  other  property  gen- 
erally subject  to  taxes,  but  which  the  legislature  might 
lawfully  exempt. 

The  question  is  not  of  exemption  of  property  that  might 
be  exempted,  but  of  repeal  by  implication  of  an  otliem-ise 
valid  and  enforceable  statute.  When  this  court  said  that 
an  unconstitutional  act  is  as  ineffectual  as  though  it  had 
never  been  passed  {Boales  v,  Ferguson^  55  Neb.  565),  it 
stated  what  I  conceive  to  be  a  truism,  applicable  to  every 
word  and  syllable  of  an  act  held  unconstitutional,  whetha* 
it  be  a  section,  a  part  of  a  section,  a  sentence  or  a  clause, 
which  is  found  by  the  court  to  be  in  conflict  with  some 
higher  law.  What  the  courts  have  said  in  the  way  of  what 
may  be  termed  modifications,  qualifications  or  exceptions 
to  the  rule,  does  not  lessen  the  force  of  the  proposition. 
An  unconstitutional  law  is  for  all  purposes  as  though  it 
had  never  been  passed.  Finders  v.  Bodle,  58  Neb.  57.  An 
Ohio  case,  Treasurer  of  Fayette  County  t;.  Peoples  d 
Drovers  Bank,  47  Ohio  St.  503,  10  L.  R.  A.  196,  holds  that 
one  part  of  a  section  may  be  void  without  affecting  the 
validity  of  the  remainder,  unless  both  parts  are  so  inter- 
woven  as  to  be  inseparable.  This  is  but  an  extension  of 
the  rule  that  one  section  may  be  upheld  and  another  con- 
demned. The  point  is  not  whether  the  parts  are  con- 
tained in  the  same  section — for  the  distribution  into  sec- 
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tions  is  purely  artificial — but  whether  they  are  essentially 
and  inseparably  connected  in  substance.  This  case  dis- 
tinctly r(H!ognizes  the  rule  that  a  part,  when  it  falls,  falls 
for  all  purposes,  and  that  another  part  may  be  held  to  be 
valid.  A  Utah  case,  Konold  v,  Rio  Grande  W,  R.  Co.,  16 
Utah,  151,  in  terms,  recognizes  the  rule  that,  when  a  part 
of  an  act  is  void,  it  can  have  no  validity  for  any  purpose. 

"Obviously/*  say  the  court,  "the  provisions  of  this  sec- 
tion are  directly^  opposed  to  those  of  the  constitution  ♦  ♦  ♦ 
and  then^fore  can  not  have  the  force  of  law,  and  are  void. 
*  *  *  Fop  like  reasons,  section  3197,  relating  to  change 
of  venue,  is  void,  and  ineflfectual  for  any  purpose." 

And  in  Steed  v.  Harvey,  18  Utah,  367,  72  Am.  St.  Rep. 
789,  the  rule  that  a  part  of  an  act,  or  of  the  same  section, 
not  depc^ndent  on  another,  may  be  held  void,  and  the  other 
valid,  is  recognized ;  but  the  same  provision  or  section  can 
not  be  held  both  void  and  valid.  It  seems  to  me  that  this 
undoubtedly  announces  the  only  rule  that  could  be  adopted 
with  any  degree  of  safety,  or  which  could  be  intelligently 
applied  in  all  cases  where  the  question  of  the  validity  of  a 
statute  and  its  effect  are  to  be  considered  and  determined. 
In  a  United  States  supreme  court  cajse.  Supervisors  v. 
Stanley,  105  U.  S.  305,  a  state  statute  on  the  assessment  of 
the  shares  of  bank  stock  conflicted  in  part  with  the  United 
States  statute  authorizing  deduction  of  debts,  where  that 
was  the  general  rule  in  the  state  as  to  all  other  personal 
taxable  property.  The  court  held  that  the  state  statute 
was  valid  up  to  the  point  where  it  came  in  conflict  with 
the  congressional  act,  and  that  the  taxation  of  bank 
stocks,  without  the  allowance  of  deduction  of  debts,  would 
render  the  taxes  levied  invalid  only  in  so  far  as  the  tax 
debtor  was  entitled  to  deductions  by  virtue  of  the  pro- 
visions of  the  act  of  congress.  This,  as  I  understand  the 
case,  is  by  the  application  of  principles  similar  to  those 
applied  in  the  case  of  Scott  v.  Flowers,  61  Neb.  620,  or  to 
those  sometimes  applied  to  the  taxation  of  the  business  of 
a  corporation  engaged  in  intrastate  and  interstate  busi- 
nesS;  and  the  act  is  held  to  be  valid  so  far  as  it  affects 
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intrastate  business,  but  not  of  force  and  effect  as  to  inter- 
state business.  The  court  say,  in  Supervisors  v.  Stanley, 
105  U.  S.  305: 

"In  other  words,  in  such  a  case,  so  much  of  the  law 
as  conflicts  with  the  act  of  congress  in  the  given  case  is 
held  invalid,  and  that  part  of  the  state  law  which  is  in 
accord  with  the  act  of  congress  is  held  to  be  the  measure 
of  his  (the  stockholder's)  liability.  There  is  no  difficulty 
here  in  drawing  the  line  between  those  cases  to  which 
the  statute  does  not  apply  and  those  to  which  it  does,  Ik»- 
twinm  the  cases  in  which  it  violates  the  act  of  congr(\ss  and 
those  in  which  it  does  not.  There  is,  therefore,  no  neces- 
sity of  holding  the  statute  void  as  to  all  taxation  of  na- 
tional bank  shares,  when  the  cases  in  which  it  is  invalid 
can  be  readily  ascertained  on  presentation  of  the  facts. 
It  follows  that  the  assessors  were  not  without  authority 
to  a*ss(\ss  national  bank  shares;  that  where  no  debts  of  the 
owners  existed  to  bi*  deducted  the  assessment  was  valid, 
and  the  tax  paid  under  it  a  valid  tax.  That  in  cases  where 
then*  did  exist  such  indebtedness,  which  ought  to  be  de- 
ducted, the  assessment  was  voidable  but  not  void.'' 

In  other  words,  the  statute  could  be  given  a  constitu- 
tional construction  in  that  it  permitted  the  assessment 
of  shares  where  no  debts  were  to  be  deducted,  and  this 
construction  was  given  in  preference  to  one  holding  it 
wholly  unconstitutional.  In  Poindcxter  v.  Greenhoic,  114 
U.  S.  270,  the  new  act  was  held  to  be  absolutely  void,  and 
of  no  effect,  as  to  the  right  of  certain  parties  holding 
bonds  of  the  state  to  pay  taxes  by  surrender  of  coupons 
for  interest,  as  this  would  amount  to  the  impairment  of 
the  obligation  of  a  contract,  otherwise  the  law  was  valid 
and  enforceable.  By  the  application  of  the  same  principle, 
we  might,  perhaps,  if  it  w^ere  found  necessary  to  uphold 
the  law,  construe  the  statute  applying  to  deficiency  judg- 
ments as  being  applicable  only  to  contracts  entered  into 
after  the  passage  of  the  deficiency  judgment  law\  This 
same  rule  seems  to  be  applied  in  Commonicealth  v,  Gagne, 
153  Mass.  205,  10  L.  R.  A.  442. 
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I  think  the  second  opinion  in  the  case  at  bar  announces 
the  correct  nile,  and  that  the  motion  for  rehearinj?  should 
be  overruled. 

Rehearing  denied. 

Baknes,  J.,  concurring. 

The  only  question  in  this  case  is,  whether  or  not  the  act 
of  1887,  providing  for  a  tax  upon  the  net  premiums  of 
insurance  companies,  repeals  so  much  of  the  insurance 
hnv  of  1S73  as  provides  for  what  is  commonly  called  "The 
rcH'iprocal  tax." 

An  (examination  of  our  legislation  affecting  this  ques- 
(ion  shows  that  the  law  relating  to  insurance  companies, 
alM)ve  mentionc^l,  was  passed  at  the  legislative  session  of 
1873,  and  has  remained  substantially  the  same  from  that 
day  to  this.  Further  examination  discloses  that  when  the 
g*eneral  revenue  law  of  1879  was  enacted  it  contained  a 
s(H*tion,  to  wit,  scx-tion  38,  almost  identical  in  form  and 
substance  with  the  act  of  1873,  above  mentioned,  except 
that  it  providM  for  taxing  insurance  companies  upon  their 
gross  premiums  instead  of  their  net  premiums.-  In  the 
act  of  1879  it  was  provided  : 

"InsuTEBce  companies  shall  be  subject  to  no  other  taxa- 
tion, under  the  laws  of  this  state,  except  taxes  on  real 
estate,  and  the  fees  imposed  by  the  chapter  on  insurance." 

Under  this  law,  which  was  in  force  from  the  time  of 
its  enactment  until  1887,  no  claim  was  ever  made  that  the 
clause,  above  quoted,  repealed  the  reciprocal  tax  law, 
either  directly  or  by  implication.  On  the  contrary,  the 
reciprocal  tax  was  collected  from,  and  paid  by,  all  foreign 
insurance  companies  doing  business  in  this  state  subject 
to  taxation  under  the  terms  thereof,  without  objection. 
The  act  of  1887  (ch.  77,  sec.  38),  however,  contains  the 
following : 

"Insurance  companies  shall  be  subject  to  no  other  tax, 
fees  or  licenses,  under  the  laws  of  this  state,  except  taxes 
on  real  estate,  and  the  fees  imposed  by  section  32  of  an  act 
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regulating    insurance    companies,    passed    February    25, 
1873." 

It  will  be  observed  that  there  is  a  slight  difference  in 
the  wording  of  the  two  provisions,  but  they  are  in  sub- 
stance much  the  same.  To  me  it  seems  quite  doubt- 
ful if  the  legislature  intended  to  change  that  part  of  the 
law  rehiting  to  the  reciprocal  tax.  Without  doubt  it  was 
the  intention  of  the  lawmakers  not  to  interfere  with  the 
ojieration  of  that  law  at  all. 

It  is  contended,  however,  that  the  clause  in  the  law  of 
1887,  last  above*  quotcKl,  repeals  the  reciprocal  tax  law, 
known  as  section  33  of  the  Compiled  Statutes,  relating  to 
insurance  companies.    The  repealing  clause  found  in  sec- 
tion 2  of  the  act  of  1887  does  not  repeal  section  33  of  the 
statutes  relating  to  insurance  companies,  in  express  terms; 
so,  if  that  section  is  repealed  at  all  thereby,  it  is  by  im- 
plication, and  because  it  is  in  direct  conflict  with  the 
clause  last  above  quoted.    Nothing  else  in  the  act  of  1887 
can  be  construed  to  affect  the  reciprocal  tax  law  in  any 
manner  whatever.     It  is  our  unanimous  opinion  that  so 
much  of  the  last  mentioned  act  as  is  quoted  above  is  un- 
constitutional  and  void,   because   it   exempts   insurance 
companies  from  taxation  on  their  personal  property.     It 
follows,  then,  that  this  clause  falls  to  the  ground,  it  goes 
out  of  the  statute,  and  the  law  stands  the  same  as  though 
it  had  never  existed,  and  had  never  been  passed  by  the 
legislature,  for  any  purpose.    Conceding  now  the  correct- 
ness of  the  view  that  the  first  clause  of  the  act  of  1887, 
which  provides  for  taxing  insurance  companies  upon  their 
net  premiums,  is  good  and  can  be  enforced,  and  must 
therefore  stand,  it  by  no  means  follows  that  the  act  oper- 
ates to  repeal  the  reciprocal  tax  law.    That  part  of  the  act 
relating  to  the  taxation  of  insurance  companies  upon  their 
net  premiums  does  not  conflict  with  the  reciprocal  tax 
law  in  any  manner  whatever;  and  there  has  be^i  no  sug- 
gestion that  both  of  these  laws  can  not  stand  and  be  en- 
forced together.    We  have,  then,  the  proposition  that  the 
clause  of  the  act  which  may  be  held  to  be  valid  ia  not  in 
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conflict  with,  and  therefore  does  not  repeal,  the  reciprocal 
tax  law  by  implication  or  otherwise.  And  that  portion  of 
the  statute  which,  if  valid,  might  have  that  effect,  being 
unconstitutional  and  void,  and  discarded  and  rejected  for 
every  and  all  purposes,  the  reciprocal  tax  law  is  in  no 
wise  affected  thereby.  See  laws  of  1873,  p.  443;  laws  of 
1879,  p.  291,  section  38;  laws  of  1887,  p.  569. 

Sedgwiok,  J.,  dissenting. 

Section  38  of  the  revenue  law,  referred  to  in  the  opinion, 
requir^  insurance  companies  to  be  taxed  upon  the  pre- 
miums received  by  them  in  excess  of  the  lossi^s  and  ordi- 
nary expenses,  and  provided  that  this  taxation  should  be 
in  lieu  of  all  other  taxes,  except  taxes  on  real  estate.  This 
provision,  if  entirely  valid,  would  relieve  insurance  com- 
panies from  the  reciprocal  tax,  so  called,  which  this  action 
was  brought  to  enforce  against  this  defendant,  and  would 
also  relieve  them  from  taxation  upon  their  personal 
property.  These  companies  could  not  be  relieved  from  tax- 
ation upon  their  personal  property,  because  of  the  require- 
ment of  the  constitution  that  every  person  and  corpora- 
tion shall  pay  a  tax  in  proportion  to  the  value  of  his,  her 
or  its  property.  The  tax  upon  premiums  provided  for  by 
the  statute  is  held  valid  and  enforced,  and  the  opinion 
discloses  that  the  provision  of  this  statute  doing  away 
with  the  reciprocal  tax,  on  account  of  the  new  tax  imposed 
upon  premiums,  would  be  valid,  if  it  were  not  for  the  fact 
that  the  same  clause  of  the  statute  also  attempts  to  relieve 
the  personal  property  of  these  companies  from  taxation. 
It  does  not  seem  to  be  in  harmony  with  reason  or  authority 
to  hold  that  a  sentence  or  clause  of  a  statute  which  at- 
tempts to  accomplish  several  distinct  purposes  must  be 
held  to  be  unconstitutional,  in  toto,  because  some  one  of 
the  several  things  sought  to  be  accomplished  is  beyond 
the  power  of  the  legislature.  Exempting  insurance  com- 
panies from  taxation  upon  their  personal  property  was 
not  an  inducement  to  this  legislation  or  to  any  part  of  it. 
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Taxation  upon  premiums  was  the  inducement  to  the  ex- 
emption from  other  taxation.  If  this  new  taxation  was 
sufHeient  gi'ound  for  all  of  the  exemptions  allowed  in  con- 
sequence thereof,  there  seems  to  be  no  reason  for  denying 
to  the  legislature  the  power  to  make  such  of  the  exemp- 
tions provid(Hl  for  as  are  not  forbidden  by  the  constitution. 
It  has  be(»n  held : 

"A  law  which  is  unconstitutional  within  certain  limita- 
tions, if  in  terms  it  exceeds  or  fails  to  notice  those  limita- 
tions, may  yet  be  entirely  operative  within  its  legitimate 
sphere,  and  properly  held  to  have  the  application  which 
thus  confin(»s  it."  Commonwealth  v.  QagnCy  153  Mass. 
205,  10  L.  R.  A.  442.  Poindcvfer  v,  Oreenhoir,  114  U.  8. 
270,  29  L.  ed.  185;  Board  of  Hiipcf  visors  v.  Stanley,  105 
U.  8.  305,  20  L.  ed.  1044;  Treasurer  of  Fayette  County 
V.  Peoples  d  Drovers  Bank,  47  Ohio  St.  503,  10  L.  R.  A. 
196,  and  notes.  I^tecd  v,  Harvey,  18  ITtali.  3fi7,  seems  to 
hold  a  contrary  doctrine,  but  no  satisfactory  n^ason  for 
such  holding  is  given. 

The  conclusion  reached  in  the  opinion  does  not  seem  to 
me  to  be  w(41  supported  by  the  reasons  given.  It  may  be 
that  it  can  be  supported  upon  other  grounds.  At  all 
events  the  case  has  already  been  tA\'ice  argued,  and  as  the 
nmjority  of  the  court  are  satisfi(Ml  that  no  different  result 
could  be  r<nich(»d  upon  further  consideration  of  the  case,  a 
further  hearing  does  not  scn^m  advisable. 


The  following  opinion  on  motion  of  state  for  judgment 
on  the  pleadings  was  filed  February  8,  1906.  Motion  sns- 
iained: 

1.  Courts:    Construction  of  Federal  Constitution.    The  state  courts 

are  bound  by  the  decisions  of  the  United  States  supreme  court 
regarding  the  proper  construction  of  a  clause  of  the  federal  con- 
stitution and  its  application  to  the  question  involved  in  the  liti- 
gation. 

2.  Insurance:    Ixterstatr  Commerce.     The  business  of  insurance  is 

not  commerce,  and  the  making  of  a  contract  of  insurance  is  a 
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mere  hicident  of  commercial  intercourse  in  which  there  is  no 
difference  whatever  between  insurance  against  fire,  insurance 
against  the  perils  of  the  sea,  or  insurance  of  life.  New  York  Ins. 
Co.  17.  Cravens,  178  U.  S.  389. 

Letton,  J. 

This  cause  Avas  argued  and  submitted  to  the  court  while 
Chief  Justice  Holcomb  presidcHl.  Before  his  terra  of  office 
expired  he  prepared  the  following  opinion,  which  m(*ets 
with  our  approval,  and  which  expresses  our  views  with 
clearness  and  perspicuity: 

"This  cause  is  submitted  on  the  petition  of  the  plaintiff, 
the  state,  the  sec^ond  amended  and  substituted  answer  of 
the  defendant,  and  a  motion  fiUni  by  the  state  for  judg- 
ment on  th(»  pleadings.  Th(»  court  has  heretofore  (con- 
sidered and  d(H*ide<l  the  principal  legal  questions  aris- 
ing in  this  controversy  on  a  ruling  on  a  demurrer  inter- 
posed by  the  state  to  the  answer  of  the  defendant.  State 
r.  Insurance  Co.  of  Xortli  Amcriru,  ante  p.  335. 

"Nothing  new  or  essentially  different  from  the  ques- 
tions already  passed  U})on  is  presented  by  the  defendant's 
second  amendcnl  and  substitutcHi  answer  except  that  it  is 
now  allegcMl  that  tli(»  d(»f(»ndant's  business  of  insurance  of 
property  against  loss  by  fire,  tus  conducted  and  carriiHl  on 
between  it  and  the  citizens  of  the  ditt'(Tent  statics  of  the 
Fnion  with  whom  it  contracts  for  indemnity,  is  int(Tstat(» 
commerce  within  the  meaning  of  the  clause  of  the  ccmsti- 
tution  of  the  United  Stat(»s  concerning  the  regulaticm  of 
commerce  between  the  diff(T(»nt  states  of  the  ITnion  and 
the  citizens  thereof;  that  the  tax  souglit  tx)  be  enforced  by 
the  state  in  this  action  constitutes  a  direct  imposition  up<m 
the  insurance  business  of  the  defendant,  and  that  the  sec- 
tion of  the  statute  of  this  state  authorizing  tlie  exaction 
sought  to  be  enforced  amounts  to  a  rc^gulation  of  com- 
merce among  the  states  and  of  the  instrumentaliti(*s  en- 
joycHl  thenMU,  in  violation  of  danse  3,  section  8,  article 
I  of  the  constitution  of  the  United  States.  The  qui^tiow 
thus  presented  p<»rtains  t<i  tb(»  construction  of  the  fcnleral 
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constitution  and  regarding  which  the  ultimate  and  final 
decision  rests  with  the  United  States  supreme  court. 

"It  is  plausibly  argued  that  the  vaisfe  business  of  fire 
insurance,  carried  on,  as  it  is,  by  the  dilBferent  companies 
and  corporations  of  many  of  the  states  with  the  citizens 
of  all  the  stat(^s  of  the  Union,  is  so  Aital  and  interwoven 
with  our  industrial  and  commercial  fabric  that  it  is  es- 
sential to  the  welfare,  success  and  permanence  of  our  in- 
stitutions, and  is  in  its  nature  a  commodity,  in  the  ex- 
change of  which  the  business  should  be  properly  classed 
as  interstate  commerce,  entitled  to  the  protection  and  com- 
ing within  the  provision  of  the  clause  of  the  federal  con- 
stitution to  which  reference  has  been  made.  Without  tak- 
ing the  time  to  engage  in  a  discussion  of  the  question  as  an 
original  proposition  to  be  decided  upon  a  course  of  n^ason- 
ing  and  logic  based  upon  underlying  principles,  and  under 
the  rules  pertaining  to  the  proper  construction  of  pro- 
visions found  in  the  fundamental  law  of  the  land,  we  must 
content  ourselves  by  saying  that  the  question  can  hardly 
be  regarded  as  an  open  one,  and  that  we  feel  ourselves 
bound  by  the  decisions  of  the  highest  judicial  tribunal, 
whose  special  and  peculiar  function  it  is  to  construe  a 
clause  of  the  constitution  of  the  kind  and  charactw  under 
consideration,  and  apply  it  to  questions  of  litigation  as 
they  may  aris(\  It  is  not  for  us  to  ignore  or  seek  to  over- 
turn the  authoritative  utterances  of  that  august  body,  but 
rather  to  remand  to  it  the  question  of  whether  its  own  opin- 
ions shall  ho  approveti  and  followed,  or  overruled,  l>ecause 
upon  further  consideration  they  are  believed  to  be  er- 
ron(X)us  or  unsound. 

"In  Xrir  York  Fire  Ins.  Co,  v.  Cravens,  178*  U.  S.  3S!>, 
(hvided  in  1900,  by  a  unanimous  court,  it  is  held  that 
'The  business  of  insurance*  is  not  commerce,  and  tlu*  uuik- 
ing  of  a  contract  of  insurance  is  a  mere  incident  of  com- 
mercial int(Tcourse  in  which  there  is  no  difference  what- 
ever betwi^m  insurance  against  fire,  insuranci*  against  the 
perils  of  the  sea,  or  insurance  of  life.'  In  the  opinion, 
after  discussing  and  aflirming  the  power  of  the  state  to 
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regulate  in  the  manner  attempted,  as  shown  herein,  it  is 
by  the  court  said:  'Further  comment  on  this  head  may 
not  be  necessary,  and  we  only  continue  the  discussion  in 
deference  to  the  insistence  of  counsel  upon  the  interstate 
character  of  the  policy  in  suit.  It  is  the  basis  of  every  di- 
vision of  their  argument,  and  an  immunity  from  control 
is  based  upon  it  for  plaintiff  in  error,  which,  it  seems 
to  be  conceded,  the  state  can  exert  over  corporations  of  its 
own  creation.  An  interstate  character  is  claimed  for  the 
policy,  as  we  understand  the  argument,  because  plaintiff 
in  error  is  a  New  York  corporation  and  the  insured  was 
a  citizen  of  Missouri,  and  because,  further,  the  plaintiff  in 
error  did  business  in  other  states  and  countries/  And 
further  it  is  observed :  *Is  the  statute  an  attempted  regu- 
lation of  commerce  between  the  states?  In  other  words, 
is  mutual  life  insurance  commerce  between  the  states? 
That  the  business  of  fire  insurance  is  not  interstate  com- 
merce is  decided  in  Paul  v.  Vinjinia,  8  Wall.  (U.  S.)  168; 
Liverpool  Ins.  Co.  v.  Masmchvsctts,  10  Wall.  (U.  S.) 
566;  Philadelphia  Fire  Assn  v.  New  York,  119  U.  S.  110. 
That  the  business  of  marine  insurance  is  not,  is  d(*cid(Hl 
in  Hooper  v.  California,  155  V.  S.  648.  In  the  latter  case 
it  is  said  that  the  contention  that  it  is,  "involves  an  er- 
roneous conception  of  what  constitutes  intestate  com- 
uierca"  We  omit  the  reasoning  by  wliich  tliat  is  demon- 
strated, and  will  only  repeat,  "the  business  of  insurance  is 
not  commerce.  The  contract  of  insurance  is  not  an  in- 
strumentality of  commerce.  The  nmking  of  such  a  con- 
tract is  a  mere  incident  of  commercial  intxTcoursc*,  and  in 
this  respc^ct  there  is  no  difference  whatever  l)etwe(»n  in- 
surance against  fire  and  insurance  against  the  'p<»rils  of 
the  sc*a.'"  And  we  add,  or  against  the  uncertainty  of 
man's  mortality.' 

^'Hooper  V,  California,  supra,  fully  supjiorts  the  later 
case  of  New  York  Life  Ins,  Co.  v.  Cravens.  In  Paul  v. 
Virginia  it  is  said  by  Mr.  Justice  Field,  spejiking  for  the 
court:  'Issuing  a  policy  of  insurance  is  not  a  transac- 
tion of  commerce.    The  policies  are  simple  contracts  of 
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indemnity  against  loss  by  fire,  entered  into  between  the 
corporations  and  the  assured,  for  a  consideration  paid  by 
the  latter.  These  contracts  are  not  articles  of  commerce 
in  any  proper  meaning  of  the  word.  They  are  not  sub- 
jects of  trade  and  bai'ter  offered  in  the  market  as  some- 
thing having  an  existence  and  value  independent  of  the 
parties  to  them.  They  are  not  commodities  to  be  shipped 
or  forwarded  from  one  state  to  another,  and  there  put 
up  for  sale.  They  are  like  other  personal  contracts  be- 
tween partic^s  which  are  completed  by  their  signature  and 
the  transfer  of  the  consideration.  Such  contracts  are  not 
interstate  transactions,  though  the  parties  may  be  domi- 
ciled in  diffei*ent  statics.  The  policies  do  not  take  effect 
— ^are  not  executed  contracts — until  delivered  by  the  agent 
in  Virginia.  They  are,  then,  local  transactions,  and  an* 
governed  by  the  local  law.  They  do  not  constitute  a  part 
of  the  commerce  b(»tween  the  states  any  more  than  a  con- 
tract for  the  purchase  and  sale  of  goods  in  Virginia  by  a 
citizen  of  New  York  whilst  in  Virginia  would  constitute 
a  portion  of  such  comin(»rce/ 

"In  Crutchcr  r,  KcntKcht/,  141  U.  S.  47,  th«  qucKtion  for 
decision  was  with  reference  to  the  validity  of  a  state  stat- 
ute having  for  its  object  the  regulation  of  agencies  of 
foreign  express  conqianies,  and  it  is  held  that  the  statute* 
was  a  regulation  of  interstate  commerce,  so  far  as  ap- 
plied to  corporations  of  another  state  engaged  in  that 
busincsss,  and  was  to  that  extent  r(»pugnant  tu  the  consti- 
tution of  the  Unitc^l  States.  A  consideration  and  com- 
p«aris()n  of  the  case  last  cited,  with  Hooper  v,  California. 
>iHpra,  will  make  clear  and  emi)IiaRize  the  holdings  of  the 
United  Stat(*s  supreme  court  on  the  ((uestion  of  the  con- 
duct of  the  business  of  insurance  not  Ix^ng  of  a  charactc*r 
which  brings  it  within  the  scope  of  the  commerce  clause 
of  the  constitution.  In  both  easels,  agents  of  the  foreign 
cori)orations  had  b(H*n  fined  in  the  state  courts,  for  doing 
business  contrary  to  the  provisions  of  the*  state  statutes 
s(H»king  to  r(*gulate  the  busiu(*ss  of  foreign  corporations. 
Kacb  of  th(»  statutes  had  been  upheld  in  the  stat«  courts. 
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In  tho. Hooper  ea*se  the  statuU^  atiectcHl  foreign  insurance 
companies,  while  in  tli(»  Crutchcr  case  it  was  directed 
against  foreign  express  cpmpani(*s.  The  principal 
question  in  each  case  argued  on  appeal  to  the  federal 
supreme*  court  was,  whether  tlie  statute  under  which  the 
conviction  was  had  c(mtrav(»ued  tlie  provision  of  the  fed- 
eral constitution  with  r(»f(a*euce  to  the  regulation  of  in- 
tt^rstate  commerce.  In  the*  Hooper  cas(*  th(»  decision  of  the 
state  court  was  affirmed  on  the  gi'ound,  distincth'  stat^l, 
that  the  business  of  insurance  carricnl  on  by  a  foreign  cor- 
poration in  the  state  of  California  did  not  involve  inter- 
state commerce  and  the  state  statute  was  therefore  valid ; 
while  in  the  Crutchcr  case  the  decision  of  the  state  court 
was  reverse<1  for  the  sole  and  only  reason  that  express 
companies  wen*  engaged  in  interstate  commerce,  and  th(* 
law-  setting  to  regulate  the  business  of  such  companies 
came  in  conflict  with  the  commerce  clause  of  the  fediTal 
constitution.  In  the  Crutchcr  case,  in  pointing  out  the 
distincti(m  between  the  making  of  contracts  of  insurance* 
and  int(*rstate  commerce,  or  the  necessary  instrumentali- 
ties ther(K)f,  it  is  said:  'The  case  is  entirely  diflf(*r(*nt 
from  that  of  foreign  corporations  seeking  to  do  a  busincjss 
whi(*h  does  not  belong  to  the  regulating  power  of  congi-ess. 
The  insurance  business,  for  example,  can  not  be  carried  on 
in  a  state  by  a  for(*igu  corporation  without  complying 
with  all  the  conditions  impos(*d  by  the  legislation  of  that 
state.  So  with  regard  to  manufacturing  corporations, 
and  all  other  corporations  whose  business  is  of  a  local 
and  domt*stic  nature,  which  would  include  expri^ss  com- 
l>anies  whose  business  is  confined  to  points  and  places 
wliolly  within  the  state.  The  cases  to  this  ett'ect  are 
numerous.' 

''\\'ith  these  clear  and  explicit  expressions  as  to  the 
pro]K*r  construction  of  the  clause  of  the  constituticm 
appealcKl  to  by  the  defendant  in  the  cRne  at  bar,  as  it 
appli(*s  to  the  business  of  insurance,  our  duty  appears 
reasonably  plain,  and  we  must  hold  to  th(*  vi(*NV  that 
the  answer,  in  resj)ect  to  the  matt(*r  being  discuss(*d, 
26 
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states  no  dt^fense  to  the  cause  of  action  pleaded  by  the 
plaintiff." 

With  jthc^e  views  we  are  content,  and  for  the  reasons 
therein  stated  the  plaintiff  is  entitled  to  judgment  on  its 
motion,  and  it  is  accordingly  so  ordered. 

Judgment  for  plaintiff  will  be  entered  for  the  sum 
prayed  for  in  its  petition. 

Judgment  fob  plaintiff. 

Sedgwick,  (\  J.,  dissents. 


Joseph  W.  WooDRor(;n  v.  Douglas  County  bt  al. 

ii'iLBD  March  17.  1904.    No.  13,594. 

1.  Taxation.    CoNSTiTirTioNAL  Law.     The  sale  of  real  estate  for  the 

payment  of  delinquent  taxes,  under  the  provisions  of  chapter  75 
of  the  laws  of  1903,  entitled  *'An  act  to  enforce  the  payment  and 
collection  of  delinquent  taxes  and  special  assessments  on  real 
property,"  does  not  deprive  the  owner  of  his  property  without 
due  process  of  law. 

2.  Tax  Sale:   Coitnty  as  Purchaskr.     Lands  purchased  by  the  county, 

under  the  provisions  of  this  act,  are  held  in  trust  for  itself,  the 
state,  and  all  other  political  subdivisions  entitled  to  any  portion 
of  such  delinquent  taxes.  Such  lands  are  not  acquired  by  the 
state  by  escheat  or  forfeiture,  and  do  not  belong  to  the  perma- 
nent school  fund. 

3.  Constitutional  Law:    Jury.     The  proceeding  provided  for  by   this 

act  is  a  suit  in  equity  in  the  district  court,  and  the  owner  of  real 
estate  in  question  therein,  has  no  constitutional  right  to  a  jury 
trial. 

4.  :    Relkask  of  Taxes.     The  sale  of  lands  in  such  proceedings 

for  what  they  will  bring,  though  less  than  the  amount  of  the 
decree  for  the  taxes  due  and  delinquent,  is  not  a  release  or  com- 
mutation of  taxes,  within  the  meaning  of  section  4,  article  IX 
of  the  constitution. 

5.  :    Statutks.     The  act  is  not  vulnerable  to  the  objection  thai 


its  provisions  are  broader  than  its  title;  it  is  complete  in  itself, 
capable  of  enforcement,  and  is  not  open  to  the  objectloan  tluit  it 
is  amendatory  of  other  laws. 
:     Dklwjation  of  Li-xsislative  Authority.     The  law  provides 


for  one  of  two  methods  of  collecting  delinquent  taxes  on  real  es- 
tate, and  permits  the  county  board  to  choose  which  method  it  will 
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pursue.    This  does  not  amount  to  a  delegation  of  legislative  au- 
thority. 

7.  Ooxnulatlve  Bemedy.     The  remedy  provided  for  is  declared  by  the 

act  itself  to  be  cumulative,  and  therefore  it  is  not  in  conflict 
with,  nor  does  it  take  away  any  other  remedy  provided  by  statute. 

8.  Act  Constitutional.     Held,  That  the  act  in  question  is  not  in  con- 

flict with  any  of  the  provisions  of  the  constitution  so  as  to  in- 
validate it,  and  is  a  constitutional  exercise  of  legislative  power. 

Original  action  by  Joseph  W.  AVoodrough  against 
Douglas  county  and  others.    Dismissed. 

Joseph  W.  Woodrough,  pro  se. 

Carl  0.  Wright,  James  E.  English  and  W.  T,  Nelson, 
contra. 

Barnes,  J. 

The  plaintiff  commenced  this  action  against  the  county 
of  Douglas,  its  board  of  commissioners,  the  treasur(»r  of 
said  county,  and  the  city  of  Omaha,  to  restrain  the  oflfi- 
cops  of  the  county  and  city  from  taking  the  proper  and 
necessary  steps  to  enforce  the  payment  and  collei-tion  of 
the  delinquent  taxes  and  special  assessments  on  real  prop- 
erty, in  said  county  and  city,  under  the  provisions  of  chap- 
ter 75  of  the  laws  of  1903.  The  defendants  have  fiUxl 
separate  demurrers  to  the  plaintiff's  petition.  No  objec- 
tion is  raised  to  our  jurisdiction  to  entertain  this  suit, 
and  it  is  conceded  that  the  pleadings  are  sufficient  in  form 
and  substance  to  test  the  validity  and  constitutionality  of 
the  law.  The  act  contains  48  sections,  and  on  acount  of 
its  considerable  length  can  not  be  quoted  in  full.  Its 
provisions  will  be  referred  to  in  detail  as  occasion  may 
rcKjuire.  Its  objects,  briefly  stated,  are:  To  clear  the  tax 
list  of  dead  properties  overburdened  with  taxes;  to  do 
this  in  such  a  way  as  to  secure  to  the  stat«,  county  and 
city  all  that  the  property  will  bring  at  a  judicial  sah* 
made  under  the  most  favorable  conditions;  to  litigate  th(» 
questicms  involved  as  t/O  the  validity  of  the  tax(^s  and 
s|HH'ial  assesments  before  instead  of  after  the  sale;  to 
eliminate  unnecessary  items  of  cost,  and  allow  the  court 
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proceedings  to  be  carried  on  at  a  trifling  expense;  and  to 
secure  to  the  purchaser  at  the  sale  a  new  and  independent 
title  to  the  real  estate  in  question.    Section  5  of  the  act 
provides,   in  substance,  that  the  county  treasurer  shall 
prepare  a  petition  addressed  to  the  district  court  of  his 
county,  which  shall  be  entitled  "The  state  of  Nebraska, 
plaintiff,  against  the  several  parcels  of  land  therein  de- 
scribed and  all  persons  and  corporations  having  or  claim- 
ing any  right,  title  or  interest  therein,  defendants/'    It 
also  prescribes  the  allegations  which  the  petition  shall  con- 
tain, together  with  the  prayer  for  judgment.     Section  6 
provides  tliat  the  petition  shall  be  filed  with  the  clerk  of 
the  district  court  in  the  county  where  the  lands  are  lo- 
cated, and  the  cause  shall  be  docketed  as  a  suit  in  equity; 
that  the  filing  of  the  petition  shall  operate  as  the  com- 
ui(»ncement  of  a  several  action  against  each  parcel  of  real 
estate  described  in  the  petition,  as  well  as  the  party  hav- 
ing or  claiming  any  interest,  right,  title  or  claim  in  or  to 
such  real  estate,  or  any  part  thereof.     Section  7  provides 
for  seiTici*,  by  the  publication  of  a  notice  of  the  com- 
mencement of  the  action,  directed  to  all   whom  it  may 
concern ;  the  notice  is  required  to  be  signed  by  the  county 
treasurer,  and  must  be  published  once  a  week  for  four 
successive  weeks  in  some  newspaper  of  general  circulation 
in  the  county  in  which  the  lands  are  situated;  and  if  no 
such  newspaper  shall  be  publishcnl  in  the  county,  then  in 
some  newspaper  of  general  circulation  within  the  judicial 
district.    It  is  further  provid(Ml  that  a  complete  list  of  the 
lands  and  lots  d(*scribed  in  the  pi^tition,  together  with  the 
name  of  the  owner  of  each  particular  tract,  as  shown  by 
the  county  assc^ssment  roll  of  the  preceding  year,  as  well 
as  a  statement  of  the  total  amount  of  the  taxes  and  as- 
sessments, and  interest  thereon  to  October  1  of  that  year, 
shall  be  publishcMl  in  connection  with  the  notice.     And 
sccticm  8  of  the*  law  provides  for  the  proper  proof  of  such 
service  by  publication.    The  act  do(*s  not  require  personal 
service  of  summons  as  providt^l  for  in  our  code,  and  for 
this  nelson  the  plaintiff's  first  contc^ntion  is  that  the  law 
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is  in  conflict  with  section  3,  article  I  of  the  constitution, 
because;,  b^'  its  enforcement,  persons  will  be  deprived  of 
thcnr  property  without  due  process  of  law.  It  appears 
that  every  step  nw.'essary  to  give  the  court  jurisdiction, 
(excepting  personal  s(»rvice^of  summons  on  the  owner  or 
<>wnei*s  of  the  lands  to  be  affected  by  the  dKT(H*,  is  pro- 
videil  for,  and  it  only  remains  for  us  to  determine  wh(»ther 
the  omission  to  provide  for  such  service  of  summons  ren- 
ders the  law  unconstitutional. 

The  act  in  question  was  copied  from  the  laws  of  the 
state  of  Minnesota,  where  it  has  bei^n  in  forc(^  for  many 
years,  and  where  it  has  bcnm  uniformly  held  that  the  pro- 
ceeding was  an  action  in  rem^  and  that  th(»  jurisdiction  of 
the  court  over  the  land  is  not  affected  by  tlu^  failure  to 
provide  for  and  obtain  pei^sonal  service  of  summons  upon 
the  owner.  McQuade  v.  J  affray,  47  ^Minn.  326.  In  the 
opinion  in  that  case  the  court  said : 

"Under  our  statute  proceedings  to  enforce  the  collec- 
tion of  real  estate  taxes  are  purely  in  rem.  They  are 
against  the  land,  and  not  against  the  owner.  The  notice 
is  addressed,  not  to  the  persons  named  in  the  list  as  own- 
ersj  but  to  all  persons  who  have  or  claim  any  interest  in 
any  of  the  tracts  described  in  the  list;  and  they  are  noti- 
fied that,  in  case  of  default,  judgment  will  be  entered,  not 
against  them  personally,  but  against  such  pieces  or  par- 
cels of  land.  The  judgment  is  against  the  land,  and  the 
name  of  the  owner  is  not  required  to  appear  at  all.  It 
is  elementary  that  no  reference  to  th(*  nauu^  of  the  owner 
is  necessary  in  -proceedings  in  rem.  It  is,  however,  a  com- 
mon practice  in  such  proceedings  to  give  the  name  of  the 
owner,  if  known,  'for  frankness'  sake,'  to  increase  the 
chances  of  his  attention  being  called  to  the  notice." 

In  Pritchanl  i\  Madren,  24  Kan.  486,  this  identical 
question  was  before  the  court.  The  validity  of  a  like  law 
was  challenged  on  the  ground  that  the  proceedings  under 
it  did  not  constitute  due  process  of  law,  and  the  court 
said: 

"While  the  ordinary  process  for  the  collection  of  taxes 
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is  by  sale  by  the  treasurer,  this  statute  authorisses  the 
county,  in  case  of  failure  to  colle^'t  by  the  ordinary  proc- 
ess, to  foreclose  the  tax  lien  by  proceedings  in  the  dis- 
trict court.  Is  not  this  due  process  of  law?  Is  there  any 
constitutional  requirement  or  inherent  necessity  com- 
pelling the  collection  of  taxes  by  the  single  process  of  sale 
by  county  officers?  Clearly  not.  The  method  of  collec- 
tion is  not  prescribed  in  the  constitution,  but  is  left  to 
the  legislative  discretion;  and  because  one  method  has 
hitherto  been  adopted,  is  no  limitation  on  the  power  to 
adopt  another.  There  is  no  inherent  vice  in  collecting  taxes 
by  judicial  proceedings  iju  the  courts,  instead  of  by  sum- 
mary process  of  sale  by  county  officials.  The  legislature 
may  adopt  either,  or  both.  A  collection  in  either  way  is 
by  due  process  of  law.  A  tax,  when  duly  levied,  becomes 
a  lien  upon  the  land,  which  may  be  enforced  in  such  man- 
ner as  the  legislature  shall  prescribe.  The  mere  remedy 
is  always  within  legislative  control.  A  change  in  it  dis- 
turbs no  vested  rights.  Again,  objection  is  made  to  the 
proceedings  in  this  case  and  the  judgment  rendered,  on 
the  ground  principally  that  neither  the  land  nor  the  owner 
wai5  named  in  the  title  of  the  petition,  that  in  the  body  of 
the  petition  and  the  judgment  the  land  is  alleged  and 
found  to  be  the  proi)erty  of  another  than  the  real  owner, 
and  also  because  while  the  owner  was  a  resident  the  only 
notice  given  was  by  publication.  Neither  of  these  grounds 
of^  objection  is  well  taken.  The  collection  of  taxes  is  a 
proceeding  in  rem.  The  land  and  delinquent  taxes  are 
correctly  described  in  the  body  of  the  petition  and  in  the 
publication  notice.  *  *  *  If  the  petition  fully  and 
clearly  states  all  the  facts  constituting  a  cause  of  action 
against  this  particular  tract  of  land,  facts  sufficient  to 
justify  a  decree  of  foreclosure  against  it,  and  due  and 
legal  service  of  all  process  or  notice  required  is  made,  the 
jurisdiction  of  the  court  is  complete,"  and  it  can  not  be 
said  that  the  property  is  taken  without  due  process  of 
law. 

We  held  in  an  early  case  that,  in  a  proceeding  in  rem^  it 
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was  not  necessary  to  bring  the  party,  whose  rights  were 
^ffectc^,  before  the  tribunal  competent  to  pass  upon  the 
subject  matter,  by  service  of  a  summons.  South  Platte 
Land  Co.  v.  Buffalo  County,  7  Neb.  253.  We  have  also 
held  that  a  procc^ing  to  foreclose  a  tax  lien,  by  a  pur- 
chaser at  an  ordinary  tax  sale,  was  against  the  land,  and 
the  owner  and  others  having  a  lien  upon  the  land  need  not 
be  made  parties  to  the  suit,  where  it  is  alleged  in  the  peti- 
tion that  the  owners  are  unknown ;  that  the  purchaser  at 
the  foreclosure  sale,  in  such  a  case,  takes  the  land  by  a 
new  and  independent  title,  and  that  such  proceedings  are 
not  open  to  the  objection  that  the  property  of  the  citizen 
is  taken  without  due  process  of  law.  Leigh  v.  Oreen,  64 
Xeb.  533.  See  also  Buthr  v.  Copp,  5  Neb.  (Unof.)  161. 
The  case  of  Leigh  v,  Oreen,  supra,  was  taken  to  the  su- 
preme court  of  the  Unite<l  Staters,  and  affirmed  by  that 
tribunal  on  the  22d  day  of  February,  1904.  So  it  may  be 
said  that  it  is  now  well  settled  that  a  proceeding  to  fore- 
close a  lien  for  taxes,  brought  by  state  or  county  officials, 
is  a  proceeding  in  rem  to  secure  a  judgment  against  the 
lands  assessed,  and  the  notice  by  publication  to  all  par- 
ties interested  to  appear,  is  sufficient  to  confer  jurisdic- 
tion over  resident  and  nonr(*sideut  landowners,  without 
I>ersonal  service  of  summons.  Winona  d  St,  Peter  Land 
Co,  V.  Minnesota,  159  U.  S.  526,  537;  Hall  i\  Ridge  Cop- 
per Co.,  118  Mich.  7;  Chauncey  t\  Wass,  35  Minn.  1;  Bond 
r.  Hiestand,  20  La.  Ann.  139;  Emmons  County  v.  Thomp- 
son, 9  N.  Dak.  598.  In  Winona  A  St.  Peter  Land  Co.  v. 
Minnesota,  supra,  Justice  I5rewer,  speaking  for  the  su- 
preme court  of  the  United  Sta^tes,  said : 

"That  the  notice  is  not  personal  but  by  publication  is 
not  sufficient  to  vitiate  it.  Where,  as  here,  the  statute* 
prescribes  the  court  in  which  and  the  time  at  which  the 
various  steps  in  the  collecti<m  proce<Mling  shall  be  taken, 
notice  by  publication  to  all  parties  interested  to  appear 
and  defend  is  suitable  and  one  that  sufficiently  answers 
the  demand  of  due  process  of  law." 

We  therefore  hold  that  the  act  is  not  vulnerable  to  this 
objectioiL 
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PlaintiflP  contends  that  the  lands  purchased  by  the 
county  at  the  foreclosure  sale  are  made  the  property  of 
the  state;  that  tliey  are  ol^tained  by  escheat  or  forfeiture 
and  therefore  belong  to  the  permanent  school  fund;  that 
the  law  requiring  the  funds  arising  from  the  redenii)tion 
or  resale  of  the  lands  to  be  distributed  to  the  state,  county 
and  municipality,  is  in  conflict  with  the  constitution,  and 
the  whole  act  must  be  declar(^d  void.  Lands  purchased  at 
a  foreclosure  sale  are  not  acquired  by  escht*at  or  forfeit- 
ure, in  the  sense  usihI  in  tlie  constitution.  The  words 
"escheat''  and  "forfeiture"  have  a  distinct  and  deflnit^^ 
legal  meaning,  and  can  never  be  construed  to  mean  sale 
and  purchase.  By  the  terms  of  the  act,  the  county  i^  au- 
thorized to  purchase  the  land  the  second  time  it  is  offered 
for  sale,  for  the  sole  purpose  of  enabling  it  to  collect  the 
delinquent  taxes.  Ample  provisions  are  made  for  the  re- 
sale of  th(*  lands  purchased  by  the  county  at  a  premium, 
and  for  redemption;  the  amount  realizcnl  by  the  sale 
or  redemption  is  to  be  applied  to  the  payment  of  the 
taxes,  and  prorated  in  the  manner  sp(^cified  in  the  act. 
The  plaintiff  states  no  rc^ason  and  cites  no  authority  in 
support  of  his  contention;  apparently  he  dot^  not  rely 
upon  it ;  and  we  therefore  hold  that  it  is  without  merit. 

Plaintiff  further  contends  that  the  law  is  unconstitu- 
tional because  the  act  makes  no  ])rovision  for  a  trial  by 
jury.  It  will  be  observeil  that,  by  the  terms  of  the  law 
itself,  the  action  by  the  county  to  foreclose  the  tax  lien  is 
declared  to  be  a  suit  in  equity.  Th(»re  never  was,  and 
there  is  not  now,  any  constitutional  or  statutory  right  of 
a  jury  trial  in  an  equitable  action.  Sharmcf  v,  Mc/niosh, 
43  Neb.  509;  Dohle  v.  Omaha  Foundry  &  Machine  Co.,  15 
Neb.  436 ;  Mayer  v.  State,  52  Neb.  764. 

Again,  it  is  difiBcult  to  see  how,  in  an  action  for  the  fore- 
closure of  a  tax  lien,  any  disputed  question  of  fact  tri- 
able by  a  jury  can  arise.  All  of  the  proceedings  relating  to 
the  levy  and  assessment  of  the  taxes  are  matters  of  public 
record,  about  which  there  can  be  no  dispute,  and  the 
court  is  simply  required  to  pass  upon  the  sufficiency  of 
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those  proceedings  as  a  matter  of  law.  Wherever  tins  ques- 
tion has  lKH»n  raised  it  has  been  held,  that  acts  i)r()vi(ling 
for  a  summary  foreclosure  of  taxes  by  state  or  county  au- 
thorities are  valid,  although  the  title  and  right  of  pos- 
session to  lands  is  determincHl  witliout  affording  a  trial  by 
jury.  Ball  i\  Ridge  Copper  Co.,  supra;  State  TaxLair 
rases,  54  Mich.  350,  367. 

It  is  next  chiiuuHl  that  the  act  authorizes  a  release  or 
commutation  of  taxes,  and  is  in  conflict  with  that  scn^tion 
of  the  constitution  which  provides  that  "The  legislature 
sliall  have  no  power  to  reh»ase  or  discharge  any  county. 
<-ity,  township,  town,  or  district  whatever,  or  the  inhabit- 
ants thereof,  or  any  corporation,  or  the  propc^rty  therein, 
from  tluMr  or  its  ])ro])ortionate  share  of  taxes  to  be  levii^d 
for  state  purposes,  or  due  any  municipal  corimration,  nor 
shall  commutation  for  such  taxes  be  authorized  in  any 
form  whatever."  Constitution,  art.  IX,  sec.  4.  The  sale 
of  hind  to  satisfy  a  tax  lien  thereon  is  an  extinguishment 
of  the  li(^n,  which  becomes  merged  in  the  title  thus  con- 
veyed. Therefore  it  is  not  a  release  or  commutation.  A 
release*  is  a  discharge  of  a  debt  by  act  of  the  party;  an 
^extinguishment  is  a  discharge  by  operation  of  law;  a  re- 
lease is  a  voluntary  relinquishment  of  a  lien  and  right  of 
action  or  an  obligation.  In  a  foreclosure  the  liens  do  not 
continue  as  incumbrances  on  the  land,  but  by  operation  of 
law  they  are  extinguished.  In  the  procwding  to  fore- 
close tax  liens  provided  for  in  this  act  the  liens  are  ex- 
tinguished, and  are  not  released  (MtluT  by  th(»  legislature* 
or  by  the  voluntary  act  of  any  public  officer  acting  under 
authority  from  that  body.  Again,  commutation  is  a  pass- 
ing from  one  state  to  another;  an  alteration,  a  change; 
the  act  of  substituting  one  thing  for  another;  a  substitu- 
tion of  one  sort  of  payment  for  another,  or  of  a  money 
payment  in  lieu  of  a  performance  of  a  compulsory  duty 
or  laUor  or  of  a  single  payment  in  lieu  of  a  number  of  suc- 
cessive payments,  usually  at  a  reduced  rate.  The  judicial 
sale  of  property  under  a  decree  of  foreclosure,  for  what  it 
will  bring,  although  it  be  less  than  the  amount  of  the 
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taxes  assessfHi  and  delinquent  against  it,  can  not  be  said 
to  be  a  ronimutation  of  taxes  within  the  meaning  of  the 
constitution. 

The  provision  of  our  constitution  prohibiting  the  re- 
lease or  coniuuitation  of  t^xes  was  taken  verlratini  from 
s<»ction  6,  article  TX  of  the  constitution  of  Illinois,  adopted 
in  1870.  An  evil  had  grown  up  in  that  state  which  had 
commenced  to  break  down  the  principles  of  uniformity 
and  equality  of  taxation.  Therefore  the  adoption  of  such 
an  amendment  to  the  constitution  was  necessary.  After 
this  provision  was  adopt (hI  the  legislature  of  that  state  en- 
acted a  revenue  law  containing,  in  substance,  the  follow- 
ing provision:  That  wh(»never  th(*  county  judge,  county 
clerk  and  county  treasurer  shall  certify  that  the  t^xes  on 
forfeited  land  equal  or  exceed  the  actual  value  of  said 
land,  the  same  shall  be  ofTenHl  for  sale  to  the  highest 
bidder,  after  first  giving  ten  days'  notice  of  the  time  and 
place  of  sale,  together  with  a  descTiption  of  the  lands 
sold.  This  section  is  still  in  force  there^  g^nd  has  not  been 
attacked  as  in  conflict  with  that  constitutional  limitation. 
Plaintiff  cites  the  case  of  State  v.  Graham,  17  Neb.  43,  as 
sustaining  his  point  and  decisive  of  this  question.  An  ex- 
amination of  that  case  discloses  that  it  is  not  in  point, 
and  does  not  control  this  case.  In  1881  the  legislature 
passed  an  act  to  authorize  county  commissioners  to  pur- 
chase real  estate^  at  tax  sales.  The  act  contained  the  fol- 
lowing provision  for  the  release  of  taxes :  "\Mienever  the 
county  commissioners  ♦  ♦  ♦  have  purchased  any  real 
estate  *  ♦  ♦  they  may  sell  and  assign  the  tax  certifi- 
cates issued  upon  such  purchase  for  an  amount  not  less 
than  50  per  cent,  of  the  amount  expressed  in  such  cer- 
tificates." rSec.  2,  art.  Ill,  ch.  77,  (^ompileil  Statutcer.) 
The  difference  in  the  procedure  between  that  act  and  the 
on(*  here  in  question  is  vital.  The  present  act  provides  for 
a  public  sale  to  the  hiirhest  bidder.  The  price  of  the  cer- 
tificate  is  fixed  at  the  amount  of  taxes  due  without  dis- 
count or  commutation.  The  act  contemplates  a  sale  of 
the  lands  under  a  decree,  not  merely  the  sale  and  assign- 
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luent  of  tax  certificates  at  private  sale  by  the  county 
board.  Therefore,  the  decision  in  the  case  of  State  v, 
Graham  has  no  application  to  the  present  act  Again,  we 
find  in  the  opinion  in  that  case  the  following  expression : 

"If  the  property  will  not  sell  for  sufficient  to  pay  the 
delinquent  taxes  due  thereon — ^an  extreme  case — it  is  pos- 
sible the  legislature  may  possess  the  power  to  authorize 
the  sale  for  less  than  the  taxes  dua" 

If  the  land  will  not  sell  for  the  amount  of  taxes  due, 
the  most  usual  process  of  law  would  be  to  have  the  prop- 
erty sold  under  the  judgment  or  decree  of  court  to  the 
highest  bidder.  This  is  in  accordance  with  the  usages  of 
courts  of  equity  in  enforcing  the  collection  of  Uens.  It 
is  the  process  resorted  to  in  many  states,  and  particularly 
in  Illinois,  where  the  constitutional  limitation  as  to  re- 
lease and  commutation  of  taxes  is  the  same  as  ours. 
Again,  to  hold  that  real  estate  can  not  be  sold,  in  a  pro- 
ceeding to  foreclose  a  tax  lien,  for  less  than  the  amount 
of  the  taxes  due  and  delinquent  thereon  would,  in  many  in- 
stances, enable  the  owner  to  wholly  escape  taxation.  It 
would  only  be  necessary  for  him  to  neglect  the  payment 
of  his  taxes  until  they  should  amount  to  more  than  his 
property  would  sell  for,  and  thereafter  he  could  forever 
enjoy  its  use  without  contributing  anything  to  the  sup- 
port of  the  commonwealth.  Such  a  situation  was  never 
contemplated  by  the  framers  of  the  constitution.  The 
plaintiff  has  failed  to  produce  any  authority  which  holds 
that  such  foreclosure  proceeding  constitutes  a  release  or 
commutation  of  taxes  within  the  meaning  of  the  terms 
used  in  the  constitution.  And  in  the  absence  of  precedent 
or  authority,  or  of  any  well  established  principle  of  con- 
struction to  demonstrate  otherwise,  it  would  seem  that 
the  act  in  this  respect  is  not  in  conflict  with  the  limitations 
of  our  constitution,  and  that  its  validity  is  free  from 
doubt. 

Plaintiff  further  contends  that  this  law  embraces  many 
subjects  not  clearly  expressed  in  its  title;  that  it  modifies 
and  amends  many  sections  of  our  statutes,  and  contains 
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no  reference  to  any  of  them  either  in  its  title  or  other- 
wise; that  for  these  reasons  it  is  unconstitutional.  The 
title  of  the  act  is:  "An  act  to  enforce  the  payment  and 
collection  of  delinquent  taxes  and  sp(Kiial  assessments  on 
real  property."  There  can  be  no  doubt  but  that  this  title 
is  broad  and  comi)r(*hensive  enough  to  cover  every  pro- 
vision of  the  law  relating  to  that  subject.  It  is  scarcely 
less  comprehensive^  than  that  of  the  general  revenue  law, 
which  ha*s  been  held  suflficient.  Again,  th(»  law  is  com- 
plete in  itself,  and  while  it  may  seem  to  conflict  with  some 
oIIkt  i)rovisions  of  our  statutes,  yet  it  is  dcnrlarcnl  by  its 
terms  to  be  a  cumulative  remedy  only.  It  is  a  law  special 
in  its  nature  and  provisions,  and  will  prevail  over  general 
provisions  of  the  statutes. 

It  is  also  contc^nded  that  the  act  is  void  because  it  leaves 
the  question  of  its  enfor(^enu»nt  to  the  arbitrary  determ- 
ination of  the  board  of  county  commissioners,  thus  giving 
that  body  the  power  to  suspend  the  operation  of  the  gen- 
eral and  other  revenue  laws,  contrary  to  the  provisions  of 
section  1,  article  III  of  the  constitution.  There  is  noth- 
ing in  this  contention.  This  act,  taken  in  connection  with 
the  geniTal  revmiue  law,  simply  provides  two  methods  of 
(enforcing  the  collecticm  of  delinquent  tax(^  and  special 
ass(^ssments  on  real  propc^rty.  It  does  not  delegate  legis- 
lative ]>o\ver  to  the  county  commissioners,  but  gives  them 
the  option  of  a  cumulative  remedy.  The  legislature  has 
declannl  what  the  law  shall  be  when  it  takc^  effect;  also 
upon  what  contingcMicy  it  shall  be  put  in  operation,  and 
when  that  contingency  hapjxms  it  takes  effect  by  legisla- 
tive will.  This  do(»s  not  amount  to  a  delegation  of  legis- 
lative powc^r.  Sf<iir  r.  {^nllivan,  67  Minn.  379.  The  law 
governing  tlu^  sale  of  intoxicating  liquors  in  this  state  is 
prohibitory  unless  the  county  board  deems  it  expedient  to 
grant  a  license.  This  law,  together  with  many  others  of 
a  similar  character,  has  bi^^i  upheld  by  the  courts,  and 
the  questions  affecting  the  validity  of  such  laws  seem  to 
be  well  setthnl.  This  identical  quc^stion  arose  in  determ- 
ining the  constitutionality  of  the  irrigation  act.    That  law 
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was  attacked  because  it  was  claimed  that  it  contaiue^l  a 
delegation  of  legislative  power  to  the  county  board.  The 
act  was  upheld,  and  it  was  declared  that  its  provis- 
ions did  not  amount  to  a  delegation  of  legislative  power. 
Board  of  Director  of  Alfalfa  irrigation  District  v.  Col- 
linSj  46  Neb.  411.  Such  a  law  has  received  the  approval 
of  the  highest  court  in  the  nation.  Fallbrook  Irrigation 
District  r.  Bradley ,  164  U.  S.  112.  The  enforcement  of 
the  law  in  question  is  simply  applying  one  of  two  methods 
of  procedure  to  collect  delinquent  taxes,  either  of  which 
the  board  is  at  liberty  to  choose.  Therefore,  it  is  not  open 
to  the  constitutional  objection  that  it  is  a  delegation  of 
legislative  authority.  Dinsmore  v,  Htate,  61  Neb.  418. 

After  a  careful  consideration  of  the  whole  subject,  we 
are  constrained  to  hold  that  chapter  75  of  the  laws  of 
1903  is  an  act  complete  in  itself,  capable  of  being  enforced, 
providing  for  a  cumulative  method  for  the  collection  of 
delinquent  taxes,  which  would  otherwise  be  wholly  lost  to 
the  comfnon wealth;  that  it  in  no  manner  coullivts  with  th(? 
provisions  of  our  constitution  so  as  to  invalidate  it,  and 
there  is  no  valid  reiusou  why  it  should  not  b(»  (enforced. 
Therefore,  the  several  demurrers  of  the  defimdants  to  the 
plaintiff's  petition  are  sustained,  and  the  (-aiise  is  dis- 
missed at  the  plaintiti's  costs. 


Judgment  accordingly. 


Fred  W.  Horst  et  al  v.  Nora  B.  Lewis  et  al.* 

Filed  March  17,  1904,    No.  12,826. 

1.  Intoxicating  Liquors:  Bonds:  LiAniLiTY.  Persons  enRased  in 
selling  intoxicatins:  liquors  under  license  in  this  state  are  jointly 
and  severally  liable  for  all  damages  arising  from  such  traffic, 
to  the  cause  of  which  they  have  contributed,  and  such  liability 
extends  to  the  sureties  upon  their  bonds. 


♦Rehearing  denied.    See  opinion,  p.  370,  post. 
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2.  Action:    Partikh:    VEXirE.     All  such  persons  and  sureties  may  be 

joined  as  defendants  in  a  single  action  to  recover  damages  and. 
if  a  part  of  them  do  not  reside,  or  can  not  be  found,  in  the  county 
m  which  the  action  is  brought,  summons  may  be  served  upon 
them  elsewhere. 

3.  Bonds:    Sureties.     A   brewing  corporation   may   become   liable  as 

surety  upon  *a  liquor  license  bond,  executed  by  it  to  induce  the 
licensee  to  lease  a  building  from  it  and  deal  exclusively  in  its 
products. 

-i 
EuKOR  to  the  district  court  for  Madison  county :  James 
F,  Boyd,  Judge.    Affirmed. 

Allen  &  Rvcd  and  Charles  F.  Tuiilc,  for  plaintiffs  in 
error. 

H,  0.  Campbell,  A.  O.  Wolfcnbarger  and  l^amuel  TuttlCy 
contra. 

Ames,  C. 

This  is  a  proccHHiing  in  ei'ror  to  reverse  a  judgment  for 
the  plaintiffs,  in  an  action  by  and  on  behalf  of  a  widow 
and  her  minor  children  to  rcH^over ,  damag(»s  from  retail 
liquor  dealers  and  their  sureties,  for  having  caused  the 
•death  of  the  husband  and  father  by  furnishing  him  with 
alcoholic  drinks.  There  are  three  principal  defendants 
each  having  a  separate  license  and  place  of  business,  and 
each  having  given  a  separate  bond  with  sureti(*s,  but  all 
arc^  all(*ged,  ajid  two  are  found  by  the  jury,  to  have  con- 
tribut(Hl  on  the  same  day  toward  causing  the  intoxication 
n^sulting  in  the  death  comphiined  of.  Two  of  theses  prin- 
cipals, lloi*st  and  ljO(Tk(\  reside  and  have  their  places  of 
business  in  the  city  of  Jladison  in  Madison  county,  and 
the  other.  Smith,  ri^sides  and  has  his  jdace  of  business  in 
th(^  viHage  of  Humphrey  in  Platte  county.  Th(»  action 
was  brought  in  MadLsbn  county,  where  Florst  and  Loerke 
and  th(Mr  sun^ties  W(Te  served,  and  a  summons  was  issninl 
to  Phitt(»  county  where  Smith  and  his  surc^ties  wen* 
serv(Hl.  Du(*  but  unavailing  objection  was  tak(*n  to  the 
jurisdiction  of  th(»  court  over  Smith  and  his  bondsmen,  on 
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the  ground  that  the  service  was  unauthorized  and  void, 
and  each  of  the  principals  and  his  sureties  separately  ob- 
jectfHl  for  misjoinder  of  causes  of  action  and  of  parties 
defendant. 

We  think  that  none  of  thoji^e  objections  is  valid.  The 
policy  of  the  statute,  as  settled  by  decisions  of  this  court 
extending  over  twenty  yeara,  is  to  render  all  licensed 
liquor  dealers  jointly  and  severally  liable  for  the  con- 
sequences of  intoxication  to  which  they  have  in  any  de- 
gree contributed.  Kerkotc  v,  Bauer,  15  Neb.  150;  Ehhirc 
v.  Sohuyler,  15  Neb.  561;  Wardell  i\  McConncll,  23  Neb. 
152.  Counsel  make  a  vigorous  assault  upon  these  de- 
cisions, especially  the  last  cited  of  thoni,  which  they  desire 
to  have  overruled.  We  are  indisposed  to  recommend  so 
radical  a  revolution  in  the  jurisprudence  of  the  state,  the 
more  so  in  view  of  the  fact  that  the  authorities  assaiUnl 
appear  to  us  to  announce  an  obvious  and  necessary  inter- 
pretaticm  of  the  statute.  Defendants  iii  such  cases  are 
treated  both  by  the  statute  arid  by  the  foregoing  decisions 
as  joint  wrongdoes,  but  the  statute^  also  creates  a  right 
of  contribution  among  them,  an  eleuient  unknown  to  the 
ronimon  law  relative  to  joint  tortfeasors.  In  this  latt(T 
resp(*ct,  the  attitude  of  licensed  liquor  dt^ahTs  toward  (*ach 
other  and  the  public  is  analogous  to  that  of  mutual  guar- 
antors, each  for  all  and  all  for  each.  Each  has,  th(T(»fore, 
within  the  meaning  of  section  41  of  th(»  code,  an  interest 
adverse  to  the  plaintiff  in  any  civil  art  ion  for  damag(\s 
gi'owing  out  of  the  traffic  to  which  h(^  is  allogcnl  to  havi^ 
contributed,  and  is  a  proper  party  to  such  an  action.  S(»c- 
tion  GO  provides  that  an  action  may  1m*  brought  in  any 
county  in  which  "the  defendant,  or  some*  one  of  the  defend- 
ants, r««ides,  or  may  be  summoncHl,''  and  section  (Jo,  that 
wiiere  an  action  is  rightly  brought  in  any  county,  a  sum- 
mons may  be  issuinl  to  and  served  in  any  other  county, 
against  any  one  or  more  of  several  def(4idants.  It  is  quite 
clear  from  the  for(*going  that  this  action  was  rightly 
brought^in  Sladison  county;  that  Snuth  was  a  prop(*r  jjarty 
thereto,  and  that  he  was  hiA i'ully  served  in  riatle  county. 
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But  Smith's  sureties  are  obligatinl  for  his  entire  obedience 
to  the  law,  and  are  liable,  not  only  for  his  several  or  sepa- 
rate breaches  of  it,  but  for  such  breaches  thereof,  or  lia- 
bilities thereunder,  as  he  may  have  committed  or  incurred 
jointly  with  other  licenscn^  under  the  liquor  act.  They, 
therefore,  to  the  same  degree  as  their  principal,  had  an 
interest  in  th(»  action  adverse  to  the  plaintiffs,  were  proper 
parties  to  the  action,  and  were  properly  served  in  any 
county  in  the  state  to  Avhich  a  summons  was  issued. 

It  is  admitt(»d  by  the  pli^adings  that  the  defendant,  the 
Krug  Brewing  Company,  jointly  with  two  other  sureties, 
executed  and  delivered  one  of  the  bonds  in  suit,  but  it 
contended  that  the  act  was,  as  to  the  company,  ultra 
vireSy  and  that  the  instrument  is  therefore  not  obligatory 
upon  it.  The  principal  in  this  bond  is  the  defendant  Fre<l 
W.  Horst.  lie  carried  on  his  business  in  a  building  be- 
longing to  the  (*ompany  and  which  he  leased  from  it,  and 
at  the  time  he  obtaincnl  his  license,  and  of  the  exivution 
and  delivery  of  th(^  bond,  and  as  a  part  of  the  same  trans- 
action, he  oblip:;^t(Hl  himself  to  purchase  bwr  for  sale  in 
his  saloon  exclusively  from  the  company.  It  is  alh^(*<l, 
and  was  provnl  to  the  satisfaction  of  the  jury,  that,  in 
consi(l(*rati(m  of  his  a^rcH^nent  and  of  the  renting  of  the 
building,  the  company  exeiut(^d  the  bond,  and  loaned  or 
advanccHl  the  money  nseil  in  obtaining  th(»  license.  The 
articles  of  incorporation  of  the  company  contain  the  fol- 
lowing grant  of  power:  "Tlu*  genc^ral  nature  of  the  busi- 
ness to  b(^  transactcMl  by  the  corporation  is  to  do  a  gen- 
eral busin^'ss  of  manufacturing  and  sale  of  lager  beer, 
ale,  port(T  and  malt,  the  (MHM-tion  of  suit>iible  buildings  for 
the  caiTying  on  of  said  busini^ss,  and  to  buy,  sell,  lease, 
rent,  exchange  or  othcM'wise  handle  n^al  estate  in  the  state 
of  Nebraska,  or  e]s(»wlH*r(\  and  the  excHMition  of  such  de<^s 
and  lea>;es,  bonds,  mortgages,  notes  and  trust  deeds  as 
umy  be  projx^'  in  ccmnection  with  such  business.'^  It  thus 
clearly  app(»ars,  as  it  scH^ms  to  us,  that  the  transaction 
abovc^  r(*cit(Ml,  in  so  far  as  it  cousist(Ml  of  the  leasing  of  the 
buililing  and  in  siMuring  a  contract  for  the  retailing  of 
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beer,  was  within  the  exj)r(\ss  terms  of  the  charter,  and 
that  the  execution  of  tin*  bond  was,  under  the  circum- 
stances, a  necessary  incident  th(Teto.  We  take  it  that  there 
is  no  better  settled  principle  of  law,  in  this  country,  than 
that  a  grant  of  express  p()W(»rs  iuchuk^s  within  it  implied 
authority  to  do  any  and  all  things  neceiisary  and  con- 
venient for  the  carryinjr  of  them  into  ex(»cution.  In  order 
that  the  company  shall  obtain  n^venues  from  its  buildings, 
^^in  connection  with  its  business,"  it  must  have  tenants 
engaged  in  vending  its  products;  and,  in  order  that  a  ten- 
ant shall  so  engage,  it  is  indisi)ensable  that  he  have  a  local 
license  under  the  statute,  and  he  can  procure  such  a 
license  only  by  giving  a  bond  like  that  in  suit.  The  pro- 
curing of  the  bond  is  the  initial  and  an  indispensable  step 
toward  procuring  a  tenant  for  the  company^s  property  and 
a  customer  for  its  beer,  and  is,  we  think,  clearly  within  its 
charter  powers. 

These  matters  were  pleadc^d  in  the  reply  in  response  to 
the  defense  of  ultra  vires  t(aulered  by  the  answer  and  the 
defendant  complains  bi^cause  they  were  not  stricken  out 
upon  motion  as  being  a  departure.  We  think  the  motion 
was  properly  overruhnl.  The  phiintitfs  were  not  rc^^juired 
to  anticipate  th(^  defense,  and  the  reply  is  solely  rc^spou- 
sive  to  the  answer,  and  contains  nothing  in(*onsist(mt  with 
the  petition.  It  is  incorrectly  styled  by  counsel  as  the 
pleading  of  an  estoppel.  It  goes  merely  to  corroborate 
the  allegation  of  the  petition  that  the  company  b(Mame 
bound  in  the  first  instance  by  a  valid  contract.  Perhaps 
the  facts  could  haA'e  becm  provtHl  without  having  bc^en 
l)lc*aded,  but,  if  so,  the  pleading  of  them  was  mere  sur- 
plusage which  has  wrought  the*  company  no  injury. 

Complaint  is  made  that  the  trial  judge,  in  stating  the 
issue  to  the  jury,  copi<?d  largely  from  the  petition,  and  in 
one  instance,  or  more,  refiTred  them  to  that  <l()cniu('nl, 
?^ying  that  the  allegations  of  c(»rtain  paragraphs  of  it 
were  denied.  That  a  more  concise?  statement  of  the  mat- 
ters in  dispute  could  have  been  njade  is  probables  but  it  is 
not  made  to  appear  that  the  state^ment  is  incompl(*t(»  or  in 
27 
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any  respect  mislead  in  j^,  or  that  the  defense  was  prejudiced 
thereby.  This  court  has  held  that,  under  such  circum- 
stances, mere  error  in  form  M'^ill  not  work  reversal.  Mur- 
ray V.  Burd,  65  Neb.  427.      ^ 

Errors  are  assigned  for  the  giving  and  refusal  of  a  large 
number  of  other  instructions,  for  the  most  part  because 
the  rulings  in  that  regard  were  in  accordance  with  the 
view  of  the  rights  and  obligations  of  the  parties,  which  the 
foregoing  opinion  approves.  Tlie  discussion  would  be 
unduly  prolonged  by  setting  them  forth  in  full,  and  no 
useful  purpose  would  be  subserved  by  so  doing.  We  have 
examined  them  carefully,  and  are  confident  that  they 
worked  the  defendants,  or  any  of  them,  no  damag(\  The* 
(»vid(mce  was  conflicting  in  some  respects,  but  then^  was 
sufficient  to  maintain  all  the  issues  on  behalf  of  the  plain- 
tiffs, except  as  against  Smith  and  his  sureties,  in  favor 
of  whom  the  jury  returned  a  verdict,  and  it  is  recom- 
mended that  the  judgment  of  the  district  court  be  affirmed. 

Hastings  and  Oldham,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  fon^oing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affirmed. 

The  following  opinion  on  motion  for  rehearing  was  filed 
May  3,  1905.    Rehearing  denied: 

1.  Intoxicating  Liquors:     Action:     Parties.     Where   different   retail 

dealers  in  intoxicating  liquors  contribute  by  the  sale  of  liquor 
to  the  intoxication  of  an  individual  which  causes  his  death,  such 
dealers  and  the  sureties  on  their  bonds,  which  are  required  by 
the  statutes,  may  all  be  Joined  as  defendants  in  one  action,  to 
recover  for  loss  of  the  means  of  support  by  those  who  have 
suffered  Injury  by  reason  of  the  death  of  such  individual. 

2.  Pleadings.     Where  the  plea  of  ultra  vires  is  interposed  by  a  de- 

fendant corporation  in  Its  answer,  facts  not  inconsistent  with  the 
allegations  of  the  petition  may  l)e  pleaded'  in  the  reply,  in  the 
nature  of  an  estoppel  or  to  show  that  the  corporation  was,  under 
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the  circumstances,  empowered  to  enter  into  the  contract,  the  ob- 
ligation of  which  is  sought  to  be  avoided. 

3.  Bond:    Ck>BPO]iATiON  as   Surety.     A  brewing  corporation,  incorpo- 

rated to  do  a  general  business  of  manufacture  and  sale  of  intox- 
cating  liquors,  and  to  erect  suitable  buildings  for  the  carrying 
on  of  the  business,  to  buy,  sefl,  lease,  rent,  exchange  or  otherwise 
handle  real  estate,  and  the  execution  of  deeds,  leases,  bonds,  mort^ 
gages,  etc.,  as  may  be  proper  in  connection  with  its  business, 
may  become  obligated  as  surety  on  a  liquor  bond  of  a  licensed 
dealer,  required  to  be  given  under  the  law  regulating  the  sale 
of  Intoxicating  liquors^  where  it  appears  that  such  undertaking 
is  given  with  a  view  of  renting  its  real  estate  and  building  in 
which  the  business  is  conducted,  and  to  procure  the  sale  of  its 
products  through  such  licensee. 

4.  Evidence.     Evidence  tending  to  prove  that  the  mitior  sons  of  the 

deceased  were  required  to  devote  all  their  time  to  the  support 
of  themselves  and  the  family,  of  which  they  were  a  part,  and 
were  unable  to  attend  the  public  schools,  held  properly  admissible, 
in  response  to  evidence  on  the  part  of  the  defendants  tending  to 
show  that  no  pecuniary  loes  had  been  sustained  by  those  claim- 
ing a  right  to  recover  for  loss  of  support  by  reason  of  the  death 
of  the  husband  and  father. 


6. ,  Other  evidence  as  to  the  payment  of  the  debts  of  the  de- 
ceased from  the  proceeds  of  the  products  raised  on  the  farm,  held 
not  erroneously  admitted. 

6.  Sxpert  Testimony.     Expert  evidence  is  permitted  where  the  facts 

under  investigation  are  such  that  the  witness  is  supposed,  from 
his  experience,  skill  and  study,  to  have  peculiar  knowledge  upon 
the  subject  of  inquiry,  which  Jurors  generally  do  not  possess. 

7.  Carlisle  Table.     The  Carlisle  table  of  mortality  or  life  expectancy 

is  properly  admissible  in  evidence  for  the  consideration  of  the 
jury  in  determining  the  probable  duration  of  the  life  of  the  de- 
ceased, the  proper  foundation  as  to  age  and  general  health  being 
first  proved. 

8.  Declarations:  Res  Gestje,    Declarations,  to  be  admissible  as  a  part 

of  the  res  gesUr,  must  accompany  and  be  so  connected  as  to  be 
a  part  of  the  fact  or  transaction  in  controversy,  and  must  tend 
to  illustrate  or  explain  it,  such  fact  or  transaction  itself  also 
being  admissible  in  evidence. 

9.  Errors:    Review.    Where  there  are  numerous  assignments  of  error, 

the  reviewing  court  will  consider  and  discuss  such  of  them  only 
as  appear  to  be  essential  to  a  proper  disposition  of  the  cause 
tinder  review,  and  to  finally  determine  the  matters  involved  in 
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the  litigation.  The  fact  that  all  assignments  of  error  are  not 
noticed  and  commented  upon  Iti  the  opinion,  does  not  imply  that 
they  have  not  been  considered  ^iid  given  due  weight  In  arriving 
at  a  decision. 

HOLCOMB,  C.  J. 

An  opLDion  has  been  filed  in  this  case,  resulting  in  an 
order  aflBrming  the  judgment  rendered  in  the  trial  court 
against  the  plaintiffs  in  error.  Horst  v.  Lewis,  ante,  p. 
365.  The  liability  sought  to  be  enforced  against  the  dt^ 
fondants  in  the  trial  court,  plaintiffs  in  error  here,  arises 
under  the  provisions  of  the  statute  regulating  the  sale  of 
intoxicating  liquors,  popularly  known  as  the  Slocumb 
Liquor  Law,  Compiled  Statutes,  chv  50  (Annotated  Stat- 
utes, 7150-7184).  The  nature  of  the  action  and  the  ma- 
terial facts  bearing  on  plaintiffs'  right  of  recovery  are 
fully  stated  in  the  former  opinion.  In  the  brief  in  suj)- 
port  of  the  motion  for  a  rehearing,  also  in  the  oral  argu- 
ment on  the  motion  which  was  allowed  in  this  case,  it  is 
earnestly  insisted  that  not  only  are  the  questions  directly 
[kissihI  on  incorrectly  decided,  but  that  other  errors  relie<l 
on  to  work  a  reversal  are  well  taken,  and  were  entirely 
overlooked  or  ignored  in  the  decision  rendered.  It  is  made 
a  cause  of  bittc^r  complaint  that,  whej*eas  there  were  166 
all(*g(Hl  errors  assigned  as  gi'ounds  for  a  reversal,  but  3  of 
them  were  discussed  in  the  opinion  filed  in  the  case.  It  is 
held  in  the  opinion  that  persons  engaged  in  selling  intoxi- 
cating liquors  under  licenses  in  this  state  are  jointly  and 
severally  liable  for  all  damages  arising  from  such  trafli<-, 
to  the  cause  of  which  they  have  contributed,  and  that  such 
liability  extends  to  the  sureties  upon  the  bonds  the  prin- 
cipals are  re(iuir(Hl  to  give  befon^  engaging  in  the  traffic; 
and  that  all  such  persons  and  their  sureties  may  be  joined 
as  def(»iidaiits  in  a  single  action  to  recover  damages.  It 
is  also  held  that  a  brewing  corporation  may  become  liable 
as  surety  upon  a  licjuor  license  bond,  executed  by  it  to 
induce  the  lici^nsee  to  lease  a  building  from  it  and  deal 
exclusively  in  its  products. 
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1.  It  is  not  believed  that  any  iisefnl  purpose  will  be  sub- 
served, by  a  further  discussion  relating  to  the  plaintiffs' 
•right  to  join  in  one  action  the  several  defendants  engagnl 

in  the  sale  of  intoxicating  liquors,  who  ai^e  alleged  to  have 
sold  the  decease<l  the  liquors  contributing  to  and  produc- 
ing the  intoxication,  which  resulted  in  his  death,  and  also 
the  sureties  upon  the  bonds  of  such  licenscHl  vendors  of 
intoxicating  li([uors.  Our  statutes  on  the  subject  are 
peculiar  and,  in  many  respects,  are  dissimilar  from  those 
found  in  any  of  the  other  states  the  objects  of  which  are 
the  control  and  rt^gulation  of  the  liquor  traffic.  Our 
statutes  have  been  so  often  construed  by  this  court  as  per- 
mitting such  a  procedure  that  the  question  is  no  longer 
regarded  by  us  as  being  an  open  one.  It  is  felt  that  we 
are  bound  by  these  prior  adjudications.  Xo  sufficient 
reasons  have  been  advanced  to  justify  a  departure  from 
them,  and  thej'  are  accordingly,  as  is  held  in  the  former 
opinion,  followed. 

2.  The  answer  of  the  Krug  Brewing  Company,  who  is 
sought  to  be  held  as  one  of  the  sureties  on  the  liquor  bond 
of  one  of  the  principal  defendants,  presents  the  <l(*fens(^ 
of  ultra  tins  as  to  the  obligation  it  undertook  to  assume, 
and  its  liability  on  such  obligation.  The  reply  alleges 
facts  to  the  effect  that  tlu*  corporation  was,  under  the  cir- 
cumstances, empowered  to  enter  into  the  contract,  and  is 
estopped  from  availing  itself  of  the  plea  of  ultra  vires.  It 
is  contended  that  the  trial  court  erred  in  not  striking  from 
the  reply  these  allegations  of  fact;  that  they  in  legal  effect 
amounted  to  a  departure  from  the  cause  of  action  allied 
in  the  petition,  and  that  such  allegations,  if  proper  and 
material,  could  only  be  made  in  stating  a  cause  of  action 
in  the  first  instance.  This  contention  is  not  believed  to  be 
well  taken.  The  petition  charged  a  liability  against  the 
brewing  company,  for  the  injury  complained  of,  by  rea- 
son of  the  obligation  assumed  when  it  executed  the  bond 
required  by  the  statute  as  a  prerequisite  to  the  issuance 
of  a  license  to  the  retail  dealer  to  engage  in  the  traffic.  The 
defense  of  ultra  vires  must  be  affirmatively  pleaded.     It 
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would  be  unavailable  under  a  general  denial.  Ciiiznis- 
f^tatc  Bank  v.  Pence,  59  Neb.  579.  The  plea  of  uUni 
rirrs  admitted  the  execution  of  the  obligation  and  tht* 
liability  arising  thereunder,  except  for  the  allegnl  over- 
stepping of  charter  powers  of  the  corporation  in  entering 
into  the  contract.  The  defense  partakes  som(;what  of  the 
nature  of  a  confession  and  avoidance.  The  execution  of 
the  contract  is  admittiHl,  but  the  power  to  create  a  legal 
obligation  thereunder  as  against  the  corporation  is  denied. 
The  plea  of  ultra  vires  is  not  strictly  defensive  matter,  as 
contended  for  by  counsel,  but  is  the  allegation  of  new 
matter  relied  on  as  constituting  a  defense.  The  reply 
may,  under  such  circumstances,  consist  of  a  denial  of  such 
new  matter,  and  there  may  be  alleged,  in  ordinary  and 
concise  language,  any  new  matter  not  inconsistent  with  the 
petition.  Code,  sec.  109.  The  allegations  of  fact  found  in 
the  re]>ly  are  not  inconsistent  with  those  found  in  the  peti- 
tion. They  strengthen  and  fortify  the  cause  of  action 
therein  alleged.  Th(\v  answer  the  defense  of  new  matter 
relicMl  on  as  a  complete  defense  to  any  legal  liability  on  the 
part  of  the  corporation.  The  averments  therein  found 
show  why  the  plea  of  nltra  vires  can  not  be  availed  of,  and 
why  the  contract  should  be  enforced  as  executed.  That 
this  is  a  correct  rule  of  pleading  is  recognized  in  Paxfon 
Cattle  Co.  r.  First  Nat,  Banlc,  21  Neb.  621,  645,  where,  in 
speaking  on  the  same  question,  it  is  said : 

"The  answer  alleges  that  at  the  time  and  date  of  the 
execution  of  the  note  the  corporation  was  without  capa- 
city to  contract,  or  even  legal  existence.  By  the  reply  the 
plaintiff  alleges  facts  w'hich  under  the  law  estops,  or  at 
least  demies,  to  the  defendant  the  right  to  avail  itself  of 
that  defense.  This,  I  think,  is  one  of  the  proper  offices  of 
a  reply.  It  by  no  means  abandons  the  cause  of  action  as 
originally  pleaded,  but  fortifies  it  by  the  new  facts  ren- 
(1(T(h1  n(H(*ssary  by  the  allegations  of  the  answer.'^ 

3.  Aside  from  the  question  of  the  proper  rule  of  plead- 
ing, it  is  earnestly  contended  that  the  defense  of  ultra 
rins  as  it  affects  the  brewing  company  is  fully  estab- 
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lished,  and  that  the  conclusion  heretofore  announced,  to 
the  effect  that  the  corporation  may  beeou^e  liable  when 
the  liquor  bond  is  executed  by  it,  as  surety,  to  induce  the 
licensee  to  lease  a  buildinjz:  from  it  and  to  deal  exclusively 
in  its  products,  is  not  justified  by  the  record,  and  is  con- 
trary  to  the  established  facts  relating  to  the  question.  .By 
virtue  of  the  bond  executed  by  the  principal  and  the  brew- 
ing company,  as  surety,  the  former  was  permitted  to  and 
(lid  engage  in  the  business  of  selling  at  retail  intoxicating 
liquors  for  the  period  of  one  year,  the  time  for  which  a 
license  was  g^ranted.  The  bond  was  a  condition  precedent 
to  the  issuance  of  the  license.  Those  in  authority  and 
the  public  relied  on  the  validity  and  sufficiency  of  the 
obligation.  It  was  the  only  protection  to  the  public 
against  the  evils  and  injury  growing  out  of  the  traffic, 
which  the  statute  seeks  to  guard  against.  The  obligation 
was  knowingly  and  voluntarily  entered  into  by  the  cor- 
j)oration.  It  can  not  be  fairly  said,  under  the  fact«»  as 
disclosed  by  the  record,  that  the  execution  of  the  under- 
taking was  pur(?ly,  as  an  accommodation  to  the  principal. 
That  the  corporation  entered  into  the  transaction  with 
tlie  view  of  furthering  its  own  business  and  from  con- 
siderations leading  to  pecuniary  advantage  to  it  in  the 
prosecution  of  its  business,  is  too  obvious  to  admit  of 
s(^rious  controversy.  There  is  no  question  raised  as  to 
the  authority  of  the  agents  of  the  corporation  to  enter 
into  the  contract.  The  sole  question  is  whether,  under  the 
facts  and  circumstances  as  disclosed  by  the  record,  the 
ooiT)oration  had  the  power  to  legally  bind  itself  on  an  ob- 
ligation in  writing  of  this  character.  Manifestly  it  should 
not  be  relieved  of  the  obligation  thus  assumed,  and  those 
who  have  suffered  injury  by  reason  of  the  traffic  held  to 
be  remediless  unless,  by  the  application  of  sound  legal 
principles,  the  corporation  is  clearly  entitled  to  an  ac- 
quittal of  all  legal  responsibility  because  the  act  was  in 
(»xcess  of  its  charter  powers.  By  its  articles  of  incorpora- 
tion it  is  incorporated  "to  do  a  general  busini^ss  of  manu- 
facturing and  sale  of  lager  beer,  ale,  porter  and  malt,  the 
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erection  of  suitable  buildings  for  the  carrying  on  of  said 
business,  and  to  buy,  sell,  lease,  rent,  exchange  or  other- 
wise handle  real  estate  in  the  state  of  Nebraska  or  else- 
where, and  the  execution  of  such  deeds,  leases,  bonds, 
mortgages,  notes  and  trust  deeds  as  may  be  proper  in 
connection  with  said  business."  This  court  has  said  when 
speaking  of  the  powers  of  corporations  to  make  binding 
(*ontracts : 

"Contracts  of  a  cori>oration  which  are  not  contrary  to 
the  express  provisions  of  its  charter  are  presumed  to  be 
within  its  powers,  and  the  burden  is  upon  one  denying 
their  validity  to  prove  the  facts  which  render  them  ultra 
rires.^^  Gordcr  v.  Plattsmouth  Canning  Co.,  36  Neb.  548. 
In  respect  of  the  subject  of  ultra  vires  when  interi)08ed 
as  a  defense  In  an  action  against  a  corporation,  this  juris- 
diction is,  we  think,  committed  to  the  doctrine  that  the 
acts  of  a  corporation,  when  challenged  as  being  in  excess  of 
its  powers,  may  be  divided  into  two  classes.  The  first  has 
refen^nce  to  those  transactions  constituting  a  contract  be- 
tween a  corporation  and  a  stranger  dealing  with  it,  when 
the  act  in  question  is  one  which  the  corpoi-ation  has  no 
power  to  perform  under  any  circumstances,  and  r^arding 
which  the  corporation  may  at  all  times  avail  itself  of  the 
defense  of  ultra  tires.  To  the  other  claims  belong  those 
transactions  which  may  be  engaged  in  by  the  corporation 
for  some  purposes,  but  not  for  others  regarding  which  the 
defense  of  ultra  vires  may  or  may  not  be  available,  ac- 
cording to  the  circumstances  of  the  particular  case  in 
which  the. question  is  raised.  Sturdcvant  Bj'os.  d  Co.  v. 
Fanners  &  Merchants  Bank,  69  Neb.  220.  The  supreme 
court  of  California  in  Miners  Ditch  Co.  v.  Zellerhach,  37 
Cal.  543,  586,  speaking  of  the  second  class  observes: 

"Rut  in  the  latter  case  the  defense  may  or  may  not  be 
available,  de])ending  upon  the  question  whether  the  party 
dealing  with  the  corporation  is  aware  of  the  intention  to 
l)erform  the  act  for  an  unauthorized  purpose,  or  under 
circumstances  not  justifying  its  performance.  And  the 
test  as  betwcM^n  strangers  having  no  knowledge  of  an  un- 
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lawful  purpose  and  the  corporation,  is  to  compare  the 
terms  of  the  contract  with  the  provisions  of  the  law  from 
which  the  corporation  derives  its  powc^rs,  and  if  the  court 
can  see  that  the  act  to  be  performed  is  necessarily  beyond 
the  powers  of  the  corporati6n  for  any  purpose,  the  con- 
tract can  not  be  enforced,  oth(»rwise,  it  can." 
In  a  New  York  case,  the  doctrine  is  thus  stated: 
"Where  the  want  of  power  is  apparent  upon  comparing 
tlie  act  done  with  the  terms  of  the  charter,  the  party  deal- 
ing with  the  corporation  is  pn^sumi^  to  have  knowh^ilgi* 
of  the  defect,  and  the  defense  of  ultra  vires  is  available 
against  him.  But  such  a  defense  would  not  be  permittwl 
to  prevail  against  a  party  who  clan  not  be  presumed  to 
have  any  knowledge  of  the  want  of  authority  to  make  the 
contract.  Hence,  if  the  question  of  power  depends  not 
merely  upon  the  law  under  which  the  corporation  acts, 
but  upon  the  existence  of  certain  extrinsic  facts,  resting 
peculiarly  within  the  knowledge  of  the  corporate  officers, 
then  the  corpoi-ation  would,  I  apprehend,  be  estoppwl  from 
denying  that  which,  by  assuming  to  make  the  contract,  it 
had  virtually  aflBrmed."  Bissell  v.  Michigan  8.  &  N.  I.  R. 
Cos.,  22  N.  Y.  258-290 

It  is  clear  that  the  acts  under  consideration  are  to  be 
classed  with  those  cases  which  hold  that  the  contract  may, 
under  some  circumstances,  be  valid  and  binding  on  the 
corporation,  and  regard injj:  which  the  principle  of  estop- 
I>el  may  be  relied  upon  to  defeat  the  plea  of  ultra  vi7'es. 
Whether  the  assumption  of  the  obligation  of  a  surety  on 
the  bond  of  the  person  licens(»d  to  sell  intoxicating  liquors 
was  under  and  in  pursuance  of  an  agreement  with  the 
principal  to  lease  its  real  estate  and  building  in  Madison, 
where  the  liquors  were  to  be  sold,  and  deal  exclusively  in 
the  products  of  the  corporation,  and  whether  these  con- 
siderations were  the  sole  inducement  to  the  execution  of 
the  instrument  are  not,  in  our  judgment,  af  controlling 
importance.  Certain  it  is  that  the  product  of  the  br  -.viii": 
company  must  reach  the  hands  of  the  consumer  through 
the  medium  of  the  license^l  T-etail  vendor  in  such  products. 
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It  is  evident  that,  by  the  execution  of  the  liquor  bond,  the 
business  of  the  corporation  was  inteiidinl  to  be  promoted, 
and  the  obj(H*ts  for  which  it  was  organizcnl  advanc(Ml.  The 
same  may  be  said  of  its  real  estate  and  building  occupiwl 
by  the  licenstv.  The  (Execution  of  the  bond  resulteil  in  ;i 
demand  for  the  use  of  the  building,  opened  up  an  avenue 
for  the  sale  of  its  products,  and  brought  in  additional 
revenues  to  the  corporation.  It  was  manifestly  for  the 
purpose  of  furthering  its  busim^ss,  and  accomplishing  the 
objects  of  its  incorporation,  as  indicated  by  its  Jirtides, 
that  it  obligated  itscJf  as  surety  on  the  bond  of  its  prin- 
cipal, and  that  tlu^e  results  naturally  flowed  from  the  ac- 
tion taken  is  abundantly  proved  by  the  evidence  in  the 
record.     As  is  said  in  the  former  opinion,  anic,  p.  305: 

"It  thus  clearly  apj)ears,  as  it  seems  to  us,  that  the 
transaction  above  recitcnl,  in  so  far  as  it  consisted  of  the 
leasing  of  the  building  and  in  securing  a  contract  for  the 
retailing  of  beer,  was  within  the  express  terms  of  the 
charUT,  and  that  the  execution  of  the  bond  was,  under  the 
circumstances,  a  necessary  incident  ther(»to.'' 

4.  Certain  evidence  was  permitted  to  be  introduced  over 
the  objections  of  the  defendants,  to  the  elTect  that  the  boys 
of  the  dece}i*s(Hl  had,  since  the  death  of  their  father,  been 
unable  to  go  to  school,  and  that  all  their  time  had  been 
required  on  the  farm  in  order  to  support  the  family,  and 
this  is  assigned  as  error.  As  we  view  the  record,  this  evi- 
dence was  admitted  in  n^sponse  to  certain  testimony 
brought  out  by  the  defendants,  Avhereby  it  was  sought  to 
establish  tlu^  fact  that  the  earnings  of  the  family  had  been 
as  great  since  the  death  of  the  husband  and  father  as  be- 
fore, or,  in  other  words,  that  no  pecuniary  loss  had  been 
sustained  by  those  claiming  a  right  to  recover  by  reason 
of  his  death.  To  meet  this  character  of  evidence,  it  was 
shown  that  the  sons  were  compelled  to  perform  labor  on 
the  farm,  when  they  should  have  been  in  school,  and  in 
this  we  think  tluTe  was  no  prejudicial  error.  If  the  earn- 
ings of  the  father  were  such  as  to  support  his  family,  and 
ptTuiit  his  children  to  attend  the  public  school,  and  after 
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his  death,  in  order  to  earn  this  sa:me  measure  of  support, 
all  of  the  time  of  the  boys  was  required  for  labor  on  thc^ 
farm,  this  certainly  would  be  some  competent  evidence  to 
explain  the  reason  why  the  earnings  had  not  decreased, 
and  to  establish  the  fact  that  pecuniary  loss  had  been 
sustained  by  reason  of  the  death  of  the  father. 

5.  A  similar  objtn^tion  is  interposed  to  certain  testi- 
mony relating  to  the  payment  of  debts  of  the  deceased  out 
of  the  proceeds  of  the  products  of  the  farm.  There  was, 
we  think,  no  substantial  error  in  this.  The  evidence 
tended,  on  the  whole,  to  more  clearly  present  to  the  jury 
the  manner  in  which  the  deceased  had  provided  for  his 
family;  his  ability  to  provide  for  them,  and  the  actual  loss 
of  support  suffered  by  bis  death. 

6.  A  physician  was  called  as  a  witness  and  permitted  to 
testify,  over  objections,  regarding  the  nature  of  the  injury 
which  it  is  claimed  caused  the  death  of  the  deceased,  and 
that,  in  his  opinion,  "the  wounds  about  the  head  were  suffi- 
cient to  produce  death,"  It  is  contended  the  court  erred 
in  not  striking  out  this  testimony;  that  it  involved  no 
question  of  science,  but  concerned  only  such  facts  as  couk? 
within  the  ordinary  observation  of  all ;  that  it  was  an  in- 
vasion of  the  province  of  the  jury  and  prejudicial  to  the 
defendant.  The  question  is  not  so  regarded  by  us.  It 
seems  manifest  that  the  nature,  extent,  and  seriousness  of 
the  fracture  of  the  skull,  for  it  was  this  the  question  re- 
lated to,  was  one  peculiarly  within  the  knowledge  of  a 
physician  and  surgeon,  whose  skill  and  experience  would 
render  him  especially  fitted  to  more  intelligently  explain 
the  probable  result  of  the  injury  than  could  be  done  by  the 
layman,  and  that  it  was  of  advantage  to  the  jury  to  have 
such  testimony  before  it,  if  any  question  as  to  the  cause 
of  the  deceased's  death,  and  how  it  was  occasioned,  was  to 
be  determined  by  them.  The  cause  of  the  death  of  the  de- 
ceased and  the  forces  that  led  to  it  were  proper  subjects 
of  inquiry.  If  death  was  occasioned  by  a  fracture  of  the 
skull,  after  the  chain  of  circumstances  which  produced  the 
fracture  were  proved,  testimony  of  an  expert  character,  it 
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would  seem,  was  properly  admissible  in  order  to  prove 
that  death  resulted  from  the  fractured  skull.  This  is  per- 
mitted, because  the  witness"  is  supposed,  from  his  expe- 
rience and  study,  to  have  peculiar  knowledge  upon  the 
subject  of  inquiry,  which  jurors  generally  have  not,  and  is 
thus  supposed  to  be  more  capable  of  drawing  conclusions 
from  facts,  and  to  base  opinions  upon  them,  than  jurors 
generally  are  presumed  to  be.  2  Elliott,  Evidence,  sec. 
1031,  Applying  the  rule  adverted  to  to  the  question  here 
being  considered,  we  think  it  must  follow  that  there  was 
no  error  committed  in  admitting  the  evidence  complained 
of. 

7.  There  ought  not  to  be  serious  controversy  as  to  the 
admissibility  in  evidence  of  the  Carlisle  table  of  mortality 
or  life  ejsipectancy.  City  of  Friend  v.  Burleigh,  53  Neb. 
674.  The  proper  foundation  was  laid  by  evidence  showing 
the  age  of  the  deceased  and  the  condition  of  his  general 
health.  The  table  was  an  item  of  legitimate  evidence  to 
be  considered  by  the  jury,  in  determining  the  probable  du- 
ration of  the  life  of  the  deceased  and  the  pecuniary  loss 
sustained  by  his  premature  death.  The  same  objection 
urg(Hl  against  this  item  of  evidence  could  be,  with  equal 
propriety,  urged  against  the  introduction  in  evidence  of 
any  standard  work  of  science  or  art,  or  any  portion  of  the 
same.  Sioux  City  &  P.  R.  Co.  v.  FinJayson,  16  Neb.  578; 
1  Elliott,  Evidence,  sec.  417. 

8.  The  statements  of  the  deceased  while 'on  the  road 
from  Humphrey  to  Madison,  as  to  where  he  obtained  the 
whiskey  then  in  his  possession,  which  the  defendants 
otfered  to  prove  and  which  were  rejected,  were,  in  our 
judgment,  no  part  of  the  res  gcstw,  and  therefore  properly 
excluded.  They  were  in  time  long  removed  from  the  trans- 
action resulting  in  his  death,  and  but  distantly,  if  at  all, 
related  thereto.  Declarations,  which  accompany  and  are 
a  part  of  the  fact  or  transaction  in  controversy  and  tend 
to  illustrate  or  explain  it — such  transaetion  itself  being 
admissible — are  admissible  as  being  so  connected  as  to  be 
a  part  of  such  fact  or  transaction.     1  Elliott,  Evidence, 


Vol.  71]  JANUARY  TERM,  1904.       '  381 


Ilorst  V.  Lewis. 


sec.  537.  The  proposed  testimonj^  was  objectionable  as 
coming  within  the  category  of  hearsay  evidence.  The 
court  committed  no  error  in  excluding  it.  Other  allegcnl 
errors  axe  considered  and  discussed  in  the  former  opinion 
and  need  not  here  be  further  noticed. 

9.  There  are  many  assignments  which  can  not  be  noted 
in  detail.  No  good  purpose  >yould  be  accomplished  by  so 
doing.  It  is  related  that  an  advocate,  when  arguing  be- 
fore an  eminent  jurist, was  admonished  to  consume  no  more 
time  in  the  discussion  of  the  point  being  argued  as  the 
proposition  advanced  was  not  believed  to  be  sound.  The 
counsel  replied  that  he  would  comply  with  the  court's 
wishes,  but  that  he  had  a  number  of  other  points  to  argue 
CHiually  as  good  as  the  one  he  was  passing.  It  may  be  that 
there  are  other  assignments  of  error  as  good  as  those  we 
have  considered.  Our  mature  judgment,  from  a  full  ex- 
amination of  the  record,  is  that  they  are  no  better,  and 
that  to  consider  each  of  them  at  length  and  in  detail  would 
extend  this  opinion  to  an  unwarranted  degree. 

The  work  of  this  court  could,  if  we  were  required  to  pass 
upon  and  formally  discuss  in  the  opinion  every  assign- 
ment of  error  found  in  each  case  brought  here  for  con- 
sideration, be  thoroughly  blocked,  and  the  court  would 
entirely  fail  of  its  mission.  It  would  become  a  forum  for 
academic  discussion  of  abstract  legal  propositions,  rather 
than  a  court  of  last  resort  to  finally  determine  and  decide 
actual  controversies  between  litigants.  "The  motion,"  to 
quote  from  another  court,  "assumes  that  various  facts  ap- 
pearing in  the  record  and  certain  authorities  in  the  briefs 
have  been  overlooked.  The  only  ground,  apparently,  for 
this  assumpticm  scH^ms  to  be  that  they  have  not  bin^n  si)e- 
cifically  notic(Hl  or  commented  upon  in  the  opinion.  It 
would  seem  to  be  unn(H*(\ssarj'  to  state,  what  every  member 
of  the  bar  must  know,  that  to  do  that  would  impose  upon 
the  court  an  amount  of  useless  labor,  quite  anrc^^isonabU^ 
to  expect,  and  would  swell  opinions,  which  should  only 
express  the  rc^asons  of  the  court  for  its  conclusions  as  con- 
cisely as  possible,  into  essays  on  each  subject  involved  in 
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the  appeal.  It  does  not  follow  that  because  a  fact  or  an 
authority,  deemed  important  by  counsel,  has  not  been 
noticed  or  commented  upon  in  the  opinion,  it  has  not  been 
considered  and  due  weight  given  to  it  in  arriving  at  the 
decision.  In  many  cases,  facts  incori>orat(Hi  in  the  record 
and  discussed  at  length  by  counsel,  are  considered  by  us 
wholly  unimportant,  and  authorities  from  w^hich  long 
<luotations  are  made  inapplicable."  Dammert  v.  Osborn, 
in  N.  Y.  564. 

The  judgment  of  affirmance  heretofore  entered  is  ad- 
hered to  and  the  motion  for  a  rehearing  is  denied. 

Beheabing  denied. 


Sophia  Rapp  v.  Sarpy  County.* 

Filed  Makch  17,  1904.    No.  13.428. 

Burden  of  Proof.  The  burden- of  sustaining  the  affirmative  of  an  issue 
involved  in  an  action,  does  not  shift  during  the  progress  of  the 
trial,  but  is  upon  the  party  alleging  the  facts  constituting  the 
issue,  and  remains  there  until  the  end. 

Error  to  the  district  court  for  Sarpy  county:   George 
A.  Day,  Judge.    Reversed. 

IT.  Z.  Wedgvrood,  for  plaintiff  in  error. 
W.  R.  Patrick,  contra. 

Ames,  C. 

In  an  action  against  a  county  for  negligently  permitting 
a  highway  to  b(H-onie  and  remain  out  of  repair,  causing  a 
IMU'sonal  injury  to  the  plaintiflF,  a  traveler  theriH)n,  the  an- 
swer, b(^i(h^  a  jrcMKM'al  denial,  pl(»aded  contributory  negli- 
i^ence.  Th(*  court  jj:ave  the  following  instruction,  which 
was  excepted  to: 
•  Rehearing  allowed.     See  opinion,  p.  385,  post. 
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"The  defendant  has  also  pleaded  contributory  negli- 
gence on  the  part  of  plainliif  as  a  defense  to  this  action. 
The  burden  of  proving  contributory  negligence,  by  a  pre- 
ponderance of  the  evidence,  rests  upon  the  defendant,  and, 
unless  the  defendant  has  so  proved  it,  this  defense  is  of  no 
avail;  but  if  the  plaintiff's  own  testimony  tends  to  show 
that  she  was  guilty  of  any  carelessness,  which  caused  or 
aided  in  causing  the  injury  complained  of,  then  the  bur- 
den of  proof  shifts,  and  it  devolves  upon  the  plaintiff  to 
satisfy  you,  by  a  preponderance  of  the  evidence,  that  she 
was  not  guilty  of  contributory  negligence." 

There  was  a  verdict  for  the  defendant.  The  instruc- 
tion is  palpably  erroneous.  It  is  a  rule,  as  well  of  law 
as  of  logic,  and  one  which,  humanly  speaking,  is  indis- 
pensable to  the  right  decision  of  any  controversy  what- 
(^ver,  that  the  burden  of  proof,  or  of  argument,  rests  upon 
him  who  maintains  the  affirmative  of  an  issue.  Not  only 
so,  but  it  abides  with  him  continuously  from  the  opening 
of  the  debate  until  its  close.  In  certain  instances,  de- 
ficiencies of  otherwise  incomplete  proofs  are  supplied  by 
presumptions  more  or  less  conclusive  in  their  nature,  but, 
in  such  cases,  their  efl'ect  is  upon  the  w(nght  of  the  evi- 
dence required  to  maintain  the  issue,  not  upon  the  obliga- 
tion of  the  party  to  produce  a  preponderance  of  the 
former.  The  distinction  is  of  the  uttermost  practical  im- 
portance, and  courts  and  law  writers  ought  scrupulously 
to  abstiiin  from  the  inaccurate^  and  mislt  a:ling  expression 
that  the  burden  of  proof  "shifts"  during  the  progress  of 
a  trial.  Oftentimes,  it  is  true,  the  use  of  the  term,  because 
of  the  peculiar  circumstances  of  particular  cases,  may 
work  no  harm;  but  there  is  always  danger  of  its  doing 
so,  as  it  may  very  i)robably  have  done  in  this  case,  in 
which  the  jury  Avere  told  that,  if  tlKTe  Avas  anything  in 
the  jdaintiff's  testimony  tending  to  prove  that  li(*r  conduct 
was  negligent,  she  was  burdcaied  with  the  r(»sponsibility 
of  establishing  a  negative  "by  a  preponderance  of  the 
evid(*nre."  This  could  not  have  bcx^n  so.  If  sIk  had  admit- 
ted that  she  was  negligent,  or  if  her  evidence  had  dis- 
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closed  conduct  on  her  part  from  which  the  law  conclu- 
sively presumes  negligence,  the  litigation  would,  of  course, 
have  been  at  an  end,  not  because  she  would  have  thus 
assumed  the  burden  of  proof,  but  because  she  would  have 
furnished  the  evidence  requisite  to  enable  the  defendant 
to  meet  the  requirement,  in  that  regard,  which  the  issue 
made  of  him.  But  the  mere  fact  that  her  testimony 
tended  to  show  that  she  was  negligent,  if  it  did  so,  went 
no  further  toward  maintaining  the  issue  tendered  by  the 
answer,  than  would  have  done  evidence  of  equal  weight 
and  credibility  produced  by  the  defendant.  All  that 
can  justly  be  said  about  it  is  that  the  fact  that 
the  testimony  was  her  own,  it  being  in  the  nature 
of  an  admission  against  her  own  interest,  added  im- 
mensely to  it«  wei.irht  and  credibility,  but,  even  so,  then^ 
may  have  been  other  evidence  in  the  case  tending  with 
equal  or  greater  strength  in  the  opposite  direction,  and 
unless,  upon  the  whole  record,  there  was  a  preponderance 
showing  her  negligence,  she  was  not  precluded,  upon  that 
issue,  from  recovery.  We  think  there  is  a  practical  una- 
nimity among  text  writers  and  the  better  considered  de- 
cisions to  this  effect.  CrowinsKield  v.  CrovAnshield,  2 
Gray  (Mass.),  524;  Heinemann  v.  Heard,  62  N.  Y.  448; 
Scott  V.  ^Vood,  81  Cal.  398,  and  authorities  cited  in  the 
opinion.  The  instruction  quoted,  which  must  have  been 
inadvertently  given,  reversinl  this  rule.  If  there  was  evi- 
dence in  the  case,  whethcT  in  h(^r  own  testimony  or  else- 
where, tending  to  prove  that  she  was  guilty  of  negligence, 
it  was  incumbent  upon  her  to  rebut  it  Avith  other  evidence 
of  at  least  equal  weight  and  credibility,  of  which  the  jury 
should  have  been  permitted  to  judge,  but  more  than  this 
could  not  have  bet^u  justly  requirc^l  of  her. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  granted, 

Hastings  and  Oldham,  CC,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 
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opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  granted. 

Reversed. 


The  following  opinion  on  rehearing  was  filed  January  15, 
1905.    Jiiilgmvnt  of  reversal  adhered  to: 

1.  Beaffirmed:    Bubden  of  Pboof.     On  rehearing  former  decision  ad- 

hered to. 

2.  Cases  Disapproved.    The  cases  of  Chicago,  B.  d  Q.  R.  Co,  v,  Feath- 

erly,  64  Neb.  323,  and  New  Omaha  Thompson-Houston  Electric 
Light  Co,  v.  Rombold,  68  Neh.  64,  71,  disapproved  in  so  far  as  op- 
posed to  the  doctrine  in  this  case. 

Letton,  C. 

At  the  argument  upon  rehearing,  our  attention  has  been 
called  to  the  decisions  of  this  court  in  Chicago,  B.  &  Q.  ff. 
Co.  V.  Featherly,  64  Xeb.  323,  and  l^ew  Omaha  Thompson- 
Houston  Electric  Light  Co.  v.  Romhold,  68  Neb.  54,  71, 
In  the  Feathcrly  case  the  jury  were  instructed : 

*'The  establishment  of  negligence  on  the  part  of  defend- 
ant, by  a  preponderance  of  the  evidence,  is  necessary  before* 
you  can  find  any  verdict  for  plaintiff,  in  any  event.  If  you 
find  there  was  such  negligence  on  the  part  of  the  def(»nd- 
ant,  then  the  burden  of  proof  is  on  the  defendant  to  show, 
by  a  preponderance  of  the  evidence,  the  truth  of  its  asser- 
tion that  John  Baley  was  negligent,  and  so  helped  to  cause 
his  own  injury." 

This  instruction  was  held  erroneous  because  the  facts 
showed  that  the  negligence  of  the  deceased  dirtH^tly  con- 
tributed to  the  injury,  and  it  is  said  in  the  opinion: 

"It  is  the  s(4tled  rule  in  this  state  that,  in  an  action  for 
damages  rc^sulting  from  the  alh^gr-d  nc^gligence  of  tlio  de- 
fendant, when  the  testimony  on  behalf  of  the  plaintiff  is 
such  as  to  justify  a  finding  that  his  own  negligmri*  con- 
tributfHl  to  the  injur\'  complained  of,  tlie  hur<l(m  of  )>r()()f 
is  on  the  plaintiff  to  show  the*  absence  of  such  ii(\i»li^('m(» 
on  his  part."  Titing  Durrell  r,  Johnson.  31  Neb.  796;  Vnion 
38 
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i^tock  Yards  Co.  r.  Vonuyer,  41  N(4).  617;  Omaha  Strrrt  /?. 
To.  r.  Martin,  48  N(4).  G5. 

The  citso  was  n^vcrscHl  upon  the  {n'ouiul  that  the  eYi(h»nc(^ 
ou  the  part  of  the  i)Uiintiff  justiftc^d  a  fiiuliiig  that  his  own 
iiegligen(*e  contributed  to  the  injury,  and  that  therefore  tlu» 
burden  of  proof  was  on  him  to  show  the  absence  of  such 
negligence. 

In  the  DurrvU  case  it  is  held: 

"The  nUe  statcnl  in  City  of  Lincoln  v.  Walker,  18  Neb. 
244,  tluit  where  the  i)hiintitT  has  proved  his  case  without 
disclosing  any  negligence*  on  his  part,  tiu*  burden  of  prov- 
ing contril)utory  n(»gligence  is  on  the  defiMidant,  does  not 
apply  where  the  plaint  itt's  own  t<»stiniony  tends  to  show- 
contributory  negligence."  And  the  following  instruction 
was  held  eiToneous: 

"The  burden  of  proof  in  this  action  is  upon  the  plain- 
tiff to  (establish,  by  conipt^tent  evid(*nc(\  ev(Ty  material 
allegation  of  his  pc^tition.  And  the  <lefendant  in  his  an- 
swer having  allegcKl  contributory  negligence*  on  the  part 
of  the  plaintiff,  the  burden  of  proof  is  upon  the  d(*fendant 
to  establish  this  allegation  by  a  pn^pondc^rance  of  the  evi- 
dence." The  reason  given  luring  that  the  plaintiff  ha<l 
stated  facts  in  his  tc^stinumy  from  which  the  jury  couhl 
rtnd  that  his  own  neglig(»nce  had  ccmtributcHl  to  the  in- 
jury. The  court  further  say  that,  if  the  (jualificati<m,  *Min- 
l(*ss  you  find  from  th(»  plaintitf's  own  testinumy  that  he 
was  guilty  of  contributory  negligence,"  had  btvn  add<Ml 
to  the  instruction,  it  would  have  b(»en  proper.  It  will  Iw 
s(^n  that  this  cas(»  affords  no  support  to  the  doctrine  that 
the  burden  of  ]>ro(>f  shifts. 

l^nion  Stock  Yards  Co,  r.  Conoycr,  41  Neb.  617,  Omaha 
Street  R.  Co.  r.  Martin  48  Neb.  ()5,  and  Anderson  r.  Chi- 
car/o,  B.  d'  Q.  If,  Co,,  35  N(*b.  95,  men^y  hold  that,  where* 
the  plaintiff  proves  his  case,  without  disclosing  any  negli- 
g<Mice  on  his  part,  contributory  nc^gligi^nce  is  a  matter  of 
def(Mis(s  the  burden  of  proving  it  being  on  the  defend- 
ant. So  tlu^e  cases  are  not  in  point  as  to  shifting  of 
burden. 
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In  New  Omaha  Thorn pson-H OH^ton  EUctric  Light  Co, 
i\  RonibohL  68  Neb.  54,  the  jury  were  instructed: 

"Neither  uegliKenee  uor  contributory  ne«?lijT:(»nce  can  be 
presumed.  A\'hoever  alkies  that  another  was  guilty  of 
negligence  or  contributory  negligence  must  establish  it 
by  a  preponderance  of  the  evidence,  or  fail  in  his  action 
or  defense."    The  court  say : 

"It  is  claimed  that  this  omits  a  feature  present  in  this 
case,  namely,  that  a  party's  own  evid(*nce  may  show  con- 
tributory negligence.  But  by  instruction  No.  11  the  court 
told  the  jury:  *If  plaintiff's  own  testimony  tends  to  show 
that  he  was  guilty  of  carelessness  which  caused  or  aided 
in  causing  his  injuries,  then  the  burden  shifts  and  it  de- 
volves upon  the  plaintiff  to  satisfy  you  by  a  preponder- 
ance of  the  evidence  that  he  was  not  guilty  of  contribu- 
tor}' negligence/'  The  court  continue:  "It  seems  to  be 
conceded  that  if  these  w^ere  in  one  iustructicm  they  would 
together  corr(^'tly  state  the  law.  *  *  *  If  their  effect, 
when  so  taken  together,  is  to  correctly  submit  the  issue  of 
contributory  negligence,  the  placing  of  them  in  separate^ 
paragraphs  can  hardly  have  been  prejudicial."  It  will  b(» 
observed  that  the  court  does  not  jjass  upon  the  point  now 
under  consideration,  but  takes  it  as  concluded  that  the  law 
is  correctly  statcMi,  hence,  this  case  can  hardly  be  said  to 
announce  the  doctrine. 

From  a  consideration  of  these  cases,  it  w-ill  be  seen  that. 
while  it  is  the  settled  law  in  this  state  that,  where  tho 
plaintiff  makes  out  his  caise  without  disclosing  any  con- 
tributory negligence  on  his  part,  th(^  burden  of  proof  is 
upon  the  defendant  to  establish  that  the  plaintiff  has 
b<*en  guilty  of  negligence,  still,  in  only  two  dtvisions  has 
it  been  said  that,  where  the  testimony  on  b(»half  of  tli(^ 
plaintiff  is  such  a^s  to  justify  a  finding  that  his  own  negli- 
gence contributed  to  the  injury,  the  burden  of  proof  shifts 
to  the  plaintiff  to  show  th(»  absence  of  such  neglig(»nce  on 
his  part,  and  in  one  of  th(\s(»  cases  the  opinion  st^ites  the 
point  was  conc(Kled  by  the  jiarties. 

There  has  bc*en  much  confusion  caused  by  a  failure  to 
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distinguish  between  the  burden  of  proof  and  the  weight 
of  evidence.  The  burden  of  proof  is  always  upon  the  party 
asserting  a  fact  as  the  basis  of  his  action  or  defense,  and 
it  never  shifts  during  the  progress  of  the  trial.  The  weight 
of  evidence,  however,  may  change  according  to  the  necessi- 
ties of  the  case  in  overcoming  the  evidence  introduced  by 
the  opposite  party.  In  an  action  for  negligence,  where 
the  plaintiff  has  disclosed  facts  conclusively  sho\ving  con- 
tributory negligence  on  his  part,  he  has  made  no  case,  and 
the  defendant  is  entitled  to  a  peremptory  instruction  at 
the  close  of  the  plaintiflF^s  case.  If,  however,  the  facts 
disclosed  by  the  plaintiff,  while  tending  to  show  contribu- 
tory negligence,  are  not  so  clear  that  different  minds  can 
not  well  differ  upon  the  proposition,  then  the  defendant 
must  produce  his  evidence.  If  he  has  pleaded  contributory 
negligence  as  a  defense,  the  burden  is  upon  him  to  estab- 
lish it.  To  controvert  the  evidence  produced  by  the  de- 
defendant,  together  with  the  facts  tending  to  show  con- 
tributory negligence  which  were  shown  by  the  plaintiff 
himself,  the  plaintiff  must  furnish  sufficient  evidence  to 
overcome  the  weight  of  the  defendant's  evidence,  as  well  as 
that  which  was  disclosed  by  him  tending  to  show  such 
negligence  on  his  part.  In  doing  this,  however,  the  bur- 
den of  proof  does  not  shift.  The  only  duty  imposed  upon 
the  plaintiff  in  such  case  is  to  overcome  the  weight  of 
evidence,  which  is  then  against  him  upon  this  point.  It 
is  immaterial  whether  the  evidence  was  furnished  partly 
by  himself  or  all  by  the  defendant;  it  is  a  part  of  the 
affirmative  defense  pleadc^J  by  defendant,  and  which  the 
plaintiff  must  furnish  sufficient  evidence  to  balance  or 
overcome. 

The  cases  of  Chicago,  B.  d  Q,  R.  Co,  v.  Featherly,  64 
Neb.  323,  and  Neiv  Omaha  Thompson-Housfon  Electric 
Light  Co,  r.  Komhold,  (58  Neb.  54,  71,  are  disapproved  in 
so  far  as  opposed  to  the  doi'trine  in  this  case. 

For  thes(*  rea.sons,  we  recommend  the  former  decision 
be  adhered  to. 


Ames  and  Oldham,  CC,  concur. 


Vol.  71 J  JANUARY  TERM,  1904. .  '       389 


Rapp  V.  Sarpy  County. 


By  the  ronrt :   For  the  reasons  stated  in  the  foregoing 
opinion,  the  former  judgment  of  this  court  is  adhered  to. 

Judgment  of  reversal  adhered  to. 

Hor.cx)MB,  C.  J.,  dissenting. 

I  am  persuaded  that,  in  the  majority  opinion,  too  much 
stress  is  laid  on  the  question  of  shifting  the  burden  of 
proof,  and  too  little  regard  had  to  the  shifting  of  the  court 
from  one  position  to  another,  and  thus  unsettling  what,  as 
it  seems  to  me,  should  be  accepted  as  a  sc^ttknl  rule  of 
remedial  law  in  this  state.  Certainly  if  a  long  line  of 
judicial  decisions  can  settle  a  question,  tlie  on^?  under  con- 
sideration should  be  regarded  as  liaving  b<*en  set  at  rest. 
The  doctrine  of  stare  decisis  appears  to  me  to  be  alto- 
gether ignored  or  at  most  to  be  given  but  scant  consider- 
ation. I  do  not  especially  object  to  the  rule  held  to  and 
announed  in  the  majority  opinion.  I  can  very  readily  sub- 
scribe to  it  if  the  quejstion  were  an  open  one.  What  I  pro- 
test against  is  the  overturning  of  so  many  cases  deliber- 
ately decided,  and  by  a  unanimous  court,  beginning  in 
the  early  history  of  the  state's  jurisprudence,  in  ord(*r 
to  establish  a  different  rule  regarding  the  merits  of  which 
there  may  exist  some  doubt.  Stability  and  continuity  in 
judicial  decisions  require  our  acceptance  of  the  results 
worked  out  in  the  past  by  the  laborious  and  zealous  efforts 
of  those  who  were,  equally  with  us,  striving  to  reach  cor- 
rect conclusions  and  establish  sound  rules  and  principles 
for  the  guidance  of  all.  Unless  these  principles  and  rules, 
so  announced,  are  so  radically  WTong  as  to  be  productive 
of  more  mischief  by  adhering  to  them  than  would  result 
from  their  overthrow,  they  should  remain  undisturbed. 
Quoting  from  another,  "The  conservation  and  orderly  de- 
velopment of  our  institutions  rests  on  our  acceptance  of 
the  results  of  the  past,  and  their  use  as  lights  to  guide  our 
stops  in  the  future.  The  fundamental  conception  of  a 
judicial  body  is  that  of  one  hedged  about  by  precedents 
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which  are  binding  on  the  court,  without  regard  to  the 
I)ersouality  of  its  members/'  The  majority  opinion  and 
the  one  to  which  it  adlieres  not  only  overrule  the  two  causes 
expressly  mentioned  but,  in  effect,  overthrow  a  long  line 
of  decisions,  the  first  of  which  is  reportcnl  in  the  18th  vol- 
ume of  the  Nebraska  report^?.  The  instruction  which  is 
condemned  was  in  a  case  where  negligence  is  allegcni  as  the 
basis  of  recovery  and  is  as  follows: 

"The  defc^ndant  ha*s  also  pleade<l  contributory  negligence 
on  the  pai't  of  the  plaintiff  as  a  defense  to  this  action. 
The  burden  of  proving  contributory  nc^gligence,  by  a  pre- 
ponderance of  the  evidence,  rests  upon  the  def(»ndant,  and, 
unless  the  defendant  has  so  proved  it,  this  deft»nse  is  of  no 
avail;  but  if  the  plaintiff's  own  testimony  tends  to  show 
that  she  was  guilty  of  any  carelessness,  which  caused  or 
aided  in  causing  the  injury  complained  of,  then  the  burden 
of  proof  shifts,  and  it  devolves  upon  the  plaintiff  to 
satisfy  you,  by  a  preponderance  of  the  evidence,  that  she 
was  not  guilty  of  contributory  negligence." 

It  is  not  to  be  doubted  that  the*  expression,  "The  bur- 
den of  proof  shifts,''  is  inapt  and  inaccurate.  It  does  not 
say,  however,  the  burden  shifts  during  the  progress  of  the 
trial.  Wh(\n  considered  in  the  light  of  the  case  as  made 
and  submitt(Ml,  it  says  nothing  more*  than,  when  the  plain- 
tifil's  own  ti^stimony  tends  to  show  that  she  was  guilty  of 
contributory  neglig(*nc(\  then  she  assumes  tlu*  burden  of 
proving,  by  a  prc^ponderance  of  the  evidence,  that  the  d(»- 
fendant  was  guilty  of  the  negligenc<»  charged,  and  that 
she  was  not  guilty  of  contributory  negligence,  and  this 
has  b(*en  the  settled  law  in  this  state  for  years.  Suppose 
the  instruction  ha<l  said,  the  burden  of  proving  contribu- 
tory negligence  was  on  the  defendant,  unless  the  testimony 
of  the  plaintiff  is  of  such  a  character  as  to  justify  the 
jury  in  finding  that  her  own  negligence  contributed  to  th(» 
injury.  This  would  be  stating  the  same  proposition  in 
another  form.  It  would  be  a  change  in  form  but  not  in 
substance.  The  instruction  can  not  be  regarded  as  mis- 
leading  or   prejudicial,    unk*ss    the   rule   heretofore   an- 
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iioimced  is  ropndiatcHl,  as  it  is  in  the  majority  opinion. 
We  do  not  Jiave  to  go  far  in  order  to  find  the  reason  of 
the  rule.  And  it  is  not  opposc^J  to  any  rule  of  law  or 
logic.  It  is  consistent  with  both.  It  ^is  an  essential 
(^hMuent  in  pleading  negligence,  say  this  court,  to  plead 
an  injury  as  the  proximate  consequence  of  a  specific  ■ 
negligent  act  or  omission  of  the  defendant.  Chicago, 
Ji,  d  Q.  R.  Co.  V.  Kellogg,  55  Neb.  748.  If  it  is 
(*ssential  to  aver  that  the  plaintiff  was  without  fault, 
where  is  the  inconsistency  in  retjuiring  him  to  prove  the 
truth  of  the  averment  by  a  prc^ponderance  of  the  evidence, 
(specially  when,  in  making  his  case,  he  offers  evidence 
tending  to  show  that  he  was  guilty  of  contributory  negli- 
geuce?  In  some  jurisdictions  it  is  held,  and  very  proi>erly, 
that  a  plaintifif  in  an  action  for  negligence  must,  in  all 
causes,  allege  and  prove,  not  only  that  the  defendant  was 
guilty  of  the  negligence  charged,  but  also  that  the  plain- 
tifif acted  with  due  care — the  latter,  of  course,  disproving 
contributory  negligence.  This  is  the  rule  of  common 
law.  This  is  the  reason  for  requiring  the  plaintiff  to  al- 
lege that  the  injury  suffered  was  without  fault  on  his 
part.  Other  jurisdictions  hold  that  contributory  negli- 
gence is  purely  a  matter  of  defimse  to  be  pleadcnl  in  the 
answer,  and  that  the  burden  of  establishing  it  always 
rests-  upon  the  defendant.  Why  we  should  depart  from 
the  one  position,  held  to  for  so  hmg  a  period,  in  order  to 
occupy  the  other,  is  beyond  my  comprehension.  To  be 
consistent,  we  ought  also  to  overthrow  the  long  estab- 
lished rule  as  to  the  plc^adings  to  which  I  have  adverted. 
The  discussion  in  the  nmjority  opinion  relative  to  the 
8uppos(Hl  confusion  arising  from  the  terms,  "the  burden 
of  proof,"  and,  "the  Aveight  of  evidence,"  does  not,  in  my 
judgment,  help  to  elucidate  matters.  Evidence  is  not 
weighe<l  in  parcels  like*  groc(^ri(  s  or  drugs.  There  is  no 
practical  way  by  which  to  determine  where  the  w^eight  of 
evidence  rests  at  the  different  stages  of  the  trial,  unless 
it  be  of  so  conclusive  a  nature  as  to  be  ruletl  upon  as  a 
matter  of  law.     The  jury  does  not  weigh  the  evidence  by 
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piecemeal  or  in  parcels.  The  evidence  is  weighed  only 
after  all  has  been  submitted  to  the  jury  in  support  of,  or 
to  controvert,  some  issue  of  fact  involved  in  the  contro- 
versy. After  all  the  evidence  relating  to  any  fact  in  issue 
has  been  submitted,  it  is  for  the  jury  to  weigh  it  aud 
announce  its  verdict.  In  weighing  the  evidence,  the  court 
declares  the  rule  as  to  who  assumes  the  burden  of  proof, 
that  is,  which  litigant  must  furnish  a  preponderance  of 
the  evidence  on  any  given  allegation  of  fact  in  dispute. 
And  if  the  required  preponderance  of  the  evidence  has  not 
been  furnished,  such  alleged  fact  must  be  resolved  against 
the  party  upon  whom  the  burden  rests,  Kelative  to  the 
question  of  on  whom  rests  the  burden  of  proof  as  to  con- 
tributory negligence,  this  court,  in  a  well  considered  and 
exhaustive  opinion,  in  which  the  authorities  are  reviewed 
and  the  conflict  of  decisions  noted,  has  laid  down  a  rule 
whereby  it  has  occupied  what  may  be  termed  middle 
ground  as  between  the  rule,  that  the  burden  always  rests 
on  the  plaintiff,  and  the  contrary  one,  that  it  is  purely  a 
matter  of  defense.  The  rule  as  first  announct^l  is  that,  in 
an  action  for  negligence,  where  the  plaintiff  can  prove  his 
case  without  disclosing  any  negligence  on  his  part,  con- 
tributory negligence  is  a  matter  of  defense,  the  burden  of 
proving  it  being  on  the  defendant.  City  of  lAficoln  v. 
Walker,  18  Neb.  244.  The  corollary  of  the  proposition  is 
obvious,  and  it  arises  by  the  application  of  the  rules  of 
both  law  and  logic.  If  the  plaintiff  in  proving  his  case 
offers  evidence  tending  to  prove  negligence  on  his  part, 
then  the  burden  of  proving  contributory  negligence  would 
not  be  on  the  defendant ;  and  if  it  is  not  on  the  defendant, 
it  having  to  rest  somewhere,  must  necessarily  fall  on  the 
plaintiff.  This  is  what  the  court  has  said  in  the  later 
case  of  Dicrrell  v.  Johnson,  31  Neb.  796.  The  judgment 
in  that  case  was  reverse<i,  because  the  trial  court  did  not 
do  the  very  thing  the  trial  court  in  the  case  at  bar  did 
do.  In  Durrell  v,  Johnson,  the  trial  court  instructed 
the  jury  that,  the  defendant  having  alleged  contributory 
negligence,  the  burden  of  proof  was  upon  him  to  establish 
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the  allegation  by  a  preponderance  of  the  evidence.  This 
court  held  the  instruction  erroneous,  and  Sfjiid:  ^^'here 
the  tt^tiraony  of  the  plaintiff  is  of  such  a  character  as  to 
justify  the  ]\\Ty  in  finding  that  his  own  n^ligence  con- 
tributed to  the  injury,  it  is  erroneous  to  instruct  the  jury 
that  the  burden  of  proof  of  such  qpntributory  negligence 
is  on  the  defendant.  It  is  therein  held  that  the  rule 
stated  in  City  of  lAncobi  v.  Walker,  supra,  does  not  apply, 
where  the  plaintiff's  own  testimony  tends  to  show  con- 
tributory neglig(»nce  on  his  part.  This  court  said  the  in- 
struction giv(^n  would  have  been  unobjectionable  if  there 
had  becni  added  this  (inalification:  "Unless  yon  find  from 
the  plaintiff's  own  testimony  that  he  was  guilty  of  con- 
t  ributory  negligence."  It  is  manifest  that  the  instruction, 
as  thus  qualificHi  and  approvcnl  by  this  court  as  a  correct 
expression  of  law,  is  substantially  of  the  same  purport 
as  th(»  one  condemned  in  the  case  at  bar.  It  thus  appears 
that  the  court  has  faced  about,  and  is  now  condemning 
what  it  formerly  approved.  In  Omaha  v.  Ayer,  32  Neb, 
375,  the  rule  announccKl  in  the  Walker  case,  supra,  was 
n*affirmed.  It  is  observed  in  the  opinion  that  there  was 
not  such  evidence  of  contributory  negligence  contained  in 
the  testimony  of  the  plaintiff  as  to  throw  the  burden  of 
proving  his  contributory  negligence  upon  the  plaintiff. 
Of  like  imi)ort  is  Anderson  v.  Chicago^  B.  d  Q.  R,  Co.,  35 
Neb.  95,  where  it  is  held  that,  if  the  plaintiff  proves  his 
case  without  disclosing  any  negligence  on  the  part  of  his 
intestate,  contributory  negligence  is  a  matter  of  defense, 
and  the  burden  of  establishing  it  is  on  the  defendant.  The 
court  therein  say,  the  same  point  was  considered  by  this 
court  in  the  case  of  CHy  of  Lincoln  v.  Walker.  18  Neb.  244, 
where,  after  a  consideration  of  the  conflicting  authorities, 
it  was  ruled  that,  when  the  plaintiff  makes  out  his  case 
without  showing  negligence  on  his  part,  contributory 
negligence  is  a  matter  of  defense,  and  the  burden  of  estab- 
lishing it  is  on  the  defendant  In  Union  Stock  Tarda  Co. 
V.  Conoyer,  38  Neb.  488,  the  rule  announced  in  the  Walker 
case  was  reaffirmed,  as  it  was  also  in  Omaha  Street  R.  Co. 
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r.  Diirall  40  Neb.  29.  In  Chicuf/o.  B,  d  Q,  R.  Co.  r.  Put- 
nam,  45  Neb.  '440,  it  is  said:  The  plaintiff  need  not  plead 
the  particular  prcHfaution  he  took  to  avoid  injury,  and  that 
the  allegation  that  the  injury  was  inflieted  without  fault 
on  his  part  was  sufBoient.  It  is,  say  the  court,  the  estab- 
lislKMl  law  of  this  state  that,  where  th(»  plaintiff  prov<^s  bis 
case  without  disclosing  negligence  on  his  part,  contribu- 
tory negligence  is  a  matter  of  defense,  the  burden  of  prov- 
ing which  is  on  the  defc^ndant.  Th(»  rule  is  reiterated  in 
Ouniha  .^frerf  /?.  (V>.  r.  Martin,  48  Neb.  65.  In  Vhiraijo.  11 
ci  Q.  R.  Co.  V.  Fcaihrrly,  64  Neb.  323,  following  this  long 
line  of  decisions,  in  an  opinion  concurred  in  by  all  the 
couiuiissioners  participating  in  the  opinion,  and  approved 
by  a  unanimous  court,  an  instruction  was  held  erron(H>us 
and  the  cause  reverses!  Ixnause,  without  qualification,  the 
jury  w(»re  instructcHl  that  the  burden  of  pr(H>f  wax  on  the 
d(^fendant  to  show,  by  a  prei)onderance  of  the  evidence,  the 
truth  of  its  assertion  that  plaintiff's  intestate  was  negli- 
g(»nt,  and  so  helped  to  cause  his  own  injury.  And  last  of 
all,  as  late  as  March,  1903,  by  a  like  unanimous  opinion 
concurred  in  by  the  conimissionei's  and  approved  by  the 
court,  two  instructions  on  the  su})je(*t  of  the  burden  of 
proof  on  the  question  of  contributory  negligence  were  con- 
sidered together  and  held  to  state  the  law  corrwtly,  which, 
when  so  ccmsich^rt^d,  were  substantially  the  same  as  the  one 
condemned  in  the  case  at  bar.  In  one  of  the  instructions 
the  jury  were  told  that,  if  the  plaintiff's  own  testimony 
tends  to  show  that  h(»  was  guilty  of  carelessness  which 
caused  or  aided  in  causing  his  injuries,  then  the  burden 
shifts,  and  it  devolves  upon  the  plaintiff  to  satisfy  you, 
by  a  pr(*pond(»rance  of  th(*  evidence,  that  he  was  not  guilty 
of  contributory  negligence.  New  Omaha  Thorn pi^on-HouS' 
ton  fJIrctrir  Light  Co.  v.  Romhold,  68  Neb.  54.  Such 
IxMug  the  rule  of  law  governing  the  question  as  to  the 
burden  of  proof  of  contributory  negligence,  which  has  so 
often,  for  such  length  of  time,  been  affirmed  and  reaffirmed 
after  the  fullest  consideration  and  deliberation  by  the 
unanimous  action  of  the  court,  I  can  not  believe  that  we 
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are  now  justified  in  overturning  what  has  been  so  firmly 
and  repeatedly  established  as  the  law  in  this  jurisdiction. 
The  doctrine  of  stare  decisis  applies  with  full '  force. 
"Those  things  which  have  been  so  often  adjudged  ought 
to  rest  in  peace." 


Harlan  D.  Heist  v.  Peter  Jacoby. 

Fiuao  BlABCH  17,  1904.    No.  13,199. 

1.  Animals:  Users  of  Highways.    Act  of  February  25,  laws  1875,  page 

190,  entitled  *'An  act  to  restrain  sheep,  and  swine  from  running  at 
large  in  the  state  of  Nebraska,"  held  to  have  no  relation  to  the 
protection  of  users  of  highways  against  unconflned  hogs. 

2.  Hoga  on  Highways:    Owner's  Liability.     One  whose  sole  fault  is 

the  permitting  of  young  hogs  of  60  to  100  pounds  weight  to  go  at 
large  upon  his  own  premises,  so  that  they  wander  across  the 
highway  to  a  neighbor's  cornfield,  and  in  running  back  frighten  a 
passer's  horse,  held  not  liable  for  injuries  to  the  passer's  equipage 
and  person  produced  by  such  fright. 

Error  to  the  district  court  for  Hamilton  county: 
Samuel  H.  SoRNBORGtiR,  Judge.    Affirmed. 

Hainer  d  Smith  and  J.  H.  Edmondson,  for  plaintiff  in 
error. 

John  A.  Whit  more,  contra. 

Hastings,  C. 

Counsel  for  plaintiflF  state,  on  page  4  of  their  brief,  that 
the  question  in  this  case  is  whether  or  not  ^he  owner  of 
swine,  intentionally  p(*rinitted  to  run  at  lar^e  on  the  public 
highway,  is  responsibh*  for  damages  done  by  them,  through 
the  frightening  of  his  horse,  to  one  who  was  traveling  along 
the  highway  in  the  exercise  of  due  care?  This  is  a  fair 
statement  of  the  question.  It  is  not  claimed  that  there  was 
anything  vicious  or  unusual  about  the  hogs  or  their  con- 
duct. It  is  not  even  claimed  that  the  owner  knew  that  they 
were  upon  the  highway ;  but  he  had  p(*rmitted  them  to  run 
at  large,  and  the  case  may  be  briefly  stat(»d  as  presenting 
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the  question  as  to  wliether  leaving  one^s  hogs  nnconfined 
is  such  an  act  of  negligence  as  makes  the  owner  liable  for 
harm  done  by  them  in  frightening  a  horse  on  the  public 
highway. 

Defendant's  hogs,  thus  permitted  to  run  at  large,  wan- 
dered across  the  highway  running  along  defendant's 
premis(^  and  went  upon  the  land  of  a  neighbor.  The 
plaintiff  was  driviuj*:  by;  the  hogs  ranout  of  the  mughbor's 
cornfield,  across  tlie  road,  and  apparently  somewhat  toward 
plaintiff's  mare,  with  the  peculiar  noise  of  excited,  «run- 
ning  hojrs;  the  mare  whirh^d  suddenly,  upset  the  buggy, 
and  broke  plaintiff's  arm;  he  demanded  damages  of  the 
def(Mulant,  who  admitte<l  he  owned  the  hogs  and  "let  them 
run,"  but  deni(Hl  any  liability  for  the  injury.  The  trial 
court  took  th(»  view  that,  assuming  all  this  to  be  true, 
then*  was  no  neglect  of  any  duty  toward  the  traveling 
public  on  (l(*fendant's  part  in  letting  his  hogs  out,  and  that 
defendant  was  thereof  ore  not  liable  for  the  unforsc^^seen 
injuri<\s  to  plaintiff".  Accordingly,  after  evidence  tending 
to  show  the  above  state  of  facts  had  Ix^n  produced,  the 
jury  were  instructed  to  return  a  verdict  for  the  defendant. 
A  motion  for  new  trial  was  overuled,  and  from  a  judg- 
ment on  this  verdict  ))laintiff  brings  error. 

Plaintiff  bases  his  case  chiefly  on  the  proposition  that 
these  hors  w(^re,  by  st-atute  in  this  state,  required  to  be 
restrain<Ml  from  running  at  large;  that,  by  consequence, 
they  w(M'(»  wr()ii;i:fully  and  in  violation  of  law  upon  the 
public  highway,  and  the  owner  therefore  liable  for  any 
injury  they  might  do  in  any  way  to  a  passer  on  the  hif^- 
way. 

It  s(MMns  to  be  concedni  by  the  plaintiff  that,  if  the  hogs 
were  rightfully  upon  the  highway,  the  owner  is  not  liable 
for  any  such  un  foreseen  result  as  their  frightening  plain- 
tiff's liors(\  there  being,  as  above  indicate,  neither  allega- 
tion nor  proof  of  anything  unusual  or  extraordinary  in 
the  hogs  or  their  conduct,  the  sole  negligence  alleged  being, 
allowing  the  hogs  loose  so  that  they  could  get  upon  the 
highway. 
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The  defendant  on  the  other  hand  seems  to  concede  that, 
if  the  owner  was  violating  the  express  statute  of  the  state 
of  Nebraska  in  permitting  them  upon  the  highway,  or 
rather  in  leaving  them  out  so  that  they  could  get  upon  the 
highway,  he  is  liable  for  any  damage  directly  resulting 
from  their  presence  there.  It  is  insisted,  however,  that 
there  is  no  statute  of  Nebraska  forbidding  hogs  to  be  upon 
the  highway.  It  is  claimed  that  the  rule  at  common  law 
is,  merely,  that  one  who  permits  his  animals  to  go  upon 
the  highway,  under  such  circumstances  that  damage  to 
passers  in  the  exercise  of  ordinary  prudence  might  be 
reasonably  expected  to  occur,  is  guilty  of  negligence  and 
liable  for  its  consc^juences.  It  is  insisted  that  all  of  the 
eases  cited  by  plaintiff,  holding  that  a  liability  exists 
under  similar  circumstances  to  those  disclosed  in  the 
l)resent  case,  are  where  some  statute  expressly  prohibits 
the  animals'  presence  on  the  highway.  It  is  also  insisted 
that  the  provisions  of  the  act  of  February  25,  1875,  requir- 
ing sheep  and  swine  to  be  ''restrained  from  running  at 
large  in  the  state  of  Nebraska"  do  not  in  terms  refer  to 
highways;  and  that  section  two  of  the  act^  giving  a  lien 
upon  trespassing  hogs  for  damages  to  property,  provides 
for  its  application  to  nothing  more  than  tresi)asses  upon 
I>rivate  property.  This  act  is  the  only  statute*  which  is 
claimed  to  have  application  to  tbe  present. case.  It  is  found 
at  page  190,  laws  of  1875,  and  is  as  follows : 

"An  act  to  restrain  shec^p  and  swine  from  running  at 
large  in  the  state  of  N(4)raska, 

"Sec.  1.  That  from  and  after  the  first  dny  of  ilarch,  A, 
D.  1875,  sheep  and  swine  shall  be  n^straini^d  from  running 
at  large  in  thc^  state  of  Nebraska. 

"Sec.  2.  That  all  damages  to  property  committed  by 
such  stock  so  running  at  large,  shall  be  paid  by  the  own(»r 
of  said  stoi'k,  and  the  piTson  whose  property  is  damiigcMl 
thereby,  may  have  a  Vwn  upon  said  trespassing  animal  for 
the  full  amount  of  damagcns  and  costs,  and  enforce  and 
colle<!t  the  same  by  the  proper  civil  action," 

It  is  somewhat  difficult  to  believe  that  this  act  was  in- 
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tended  in  any  way  to  protect  passers  along  the  highway 
against  uneonfin<Hl  hogs.  It  is  ordinarily  supposed  that, 
where  any  new  right  is  conferred  by  statute,  and  a  remedy 
at  the  same  time  provided  for  its  vindication,  the  remedy  sn 
provid(»d  is  exclusive;  if  the  right  previously  existed,  then 
the  remedy  furnished  by  the  statute  is  cumulative.  HIain  r. 
Willson,  32  Neb.  302;  Keith  dt  Barton  v.  Til  ford,  12  Neb. 
271.  The  remedy  here  providcnl  is  merely  a  lien  upon  the 
trespa*ssing  animals  for  dajnages  to  pi'opei'ty;  no  penalty 
is  attached  to  the  violation  of  the  first  section;  it  is  not 
even  deidarcMl  unlawful  to  set  the  animals  at  large;  no  per- 
son is  designat<Hl  whose  duty  it  is  to  restrain  them;  th(» 
provision  is  simply  that  the  owner  sliall  pay  the  damages 
to  property,  and  the  injured  party  is  given  a  lien  without 
being  under  tin*  necessity  of  capturing  the  olTending  shet*p 
or  swine.  It  does  not  make  the  letting  of  the  anijnals 
loose  an  offense  against  the  state  of  Nebraska,  and  it  do(»s 
not  in  any  way  indicate  that  protection  of  the  highway 
was  in  any  manner  within  the  purview  of  its  enactment. 

It  is  true  tluit  the  title  of  the  act  indicates  a  purpose  to 
restrain  sh(H»p  and  swine  from  going  at  largi*  in  the  state 
of  Nebraska.  A  law  for  that  puri)ose  can  act  only  upon 
the  owners  or  those  in  charge  of  the  animals.  It  is  als(» 
true  that  the  act  of  1871,  known  as  the  '^Ilerd  Law,"  was 
aln^ady  in  <»ttect,  providing  a  n^nuHly  f(U'  all  trespasses  by 
<lomestic  animals  upon  cultivat(Hl  lands,  and  giving  a  lien 
upon  the  stock  by  taking  it  up  and  substantially  following 
the  statute's  provisions,  but  not  otherwise.  Burhcr  r. 
Waj/onrr,  13  N(*b.  424.  The  purpose  of  this  act  of  1875 
seems  to  have  be(»n  to  keep  ?sh(H^p  and  swine  away  from 
private  ]U'emises,  and  remove  tlu*  risk  of  their  doing  dam- 
age tlic»re,  which  was  left  by  th(»  h(»rd  law;  to  wid(*n  th(» 
remedy  for  damag(\s  done  by  them,  and  give  a  li(^n  against 
them  without  capture  of  the  animals  damage  feasant.  Thv 
k(K»ping  of  th(»m  off  the  highway  can  hanlly  have  Imvu  in 
th(»  b»gislator's  mind.  Some  nutans  for  doing  so  wcmld 
hav(*  Ihh'U  i)r()vid(Ml,  had  such  be(»n  the  purpose. 

It  is  also  to  be  said  that  the  statute's  on  this  subject  and 
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decisions  of  the  courts  construing  thcni,  recognize  a  clear 
distinction  between  public  objcnts  in  such  let»;islation  and 
the  protectipn  of  private  riglits.  A  good  c^xaruph*  of  this 
is  the  case  of  Bates  c.  Xrlson,  49  Mich.  459,  in  wbich  a 
provision  that  aninuils  at  large  on  public  ground  might 
be  impounded,  and,  after  having  Ixn^n  so  at  large,  might 
be  taken  up  if  found  in  private*  grounds,  was  constru(*d. 
It  was  held  that  cattle  which  had  merely  passcnl  through 
other  private  prc^mises  could  not  be  so  taken,  the  law  being 
intended  as  a  vindication  of  public  rights. 

In  Shcpard  v.  Hies,  12  Johns.  (N.  Y.)  ♦433,  a  town  by- 
law against  hogs  being  allowed  at  large*  was  held,  from  its 
connection,  to  apply  solely  to  being  upon  the  highway  or 
coming  from  the  highway,  and  to  hav(»  no  ap|)licati()n  to 
])rivate  injury  by  the  animal's  escaping  from  the  owner's 
pasture  into  a  neighbor's  fi(»ld. 

In  MeManaicay  v,  Crispin,  22  Ind.  Ai)p.  3()S,  and  Ihe- 
son  V,  Tice,  17  Ind.  App.  78,  a  statute  allowing  animals  at 
large  on  uninclosed  or  common  land  to  b(»  im])()und(Hl, 
was  held  to  give  only  a  private  remcnly,  and  to  have  no 
application  to  those  mi^n^ly  in  the  public  highway. 

It  would  S(H»m  that  th(*  trial  court  was  right  in  holding 
that  this  statute  does  not  make  one  who  suft'(  rs  his  swine* 
to  go  upon  the  highway,  r.r  neecssitaie,  negligent  and  re- 
sponsible for  all  the  injurious  conse(iU(Mices  which  n^sult, 
whether  naturally  to  be  anticii)at(Ml  or  not. 

As  above  stated,  the  main  contenticm  of  the  plaintiff  was 
l)as(Hl  upon  th<»  proposition  that  the  act  of  February  25, 
1S75,  made  the  letting  of  hogs  loose  upem  the  highway  an 
unlawful  act,  and  defendant's  doing  so,  e,r  n^ressilaie,  neg- 
ligence*. It  is  also  daiuied,  however,  with  l(*ss  confidence, 
that  the  peTmitting  of  them  at  large  in  the  manner  claimed 
in  the  present  case  was  ne^gligence  in  the*  abs(^nce  of  any 
statute* — was  an  encroachmcmt  upcm  the  iMiblic  right  of 
way;  for  whose  conseMpumcc^s  defendant  should  be*  held 
liable.  A  large  number  of  cases  are  citenl  by  plaintiff  in 
error  where  injuries  of  the*  kind  complain(»d  of  in  the 
present  one  have  been  h(  I<1  to  establish  a  liability.    A  typi- 
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cal  one  is  Jewett  v.  Oage,  55  Me,  538,  92  Am.  Dec.  615. 
It  is  there  held  that  the  frightening  by  defendant's  hog, 
unattended  in  the  highway,  of  defendant's  horse  attached 
to  a  wagon,  created  a  liability.  But  in  Maine,  as  in  Mas- 
sachusetts, a  statute  forbids  the  presence  of  loose  animals 
in  a  public  road. 

In  Parker  v.  Jones,  1  Allen  (Mass.),  270,  it  is  held  to 
be  a  right  of  the  owner  to  depasture  his  land  lying  in  the 
highway,  but  that  he  must  do  so  with  due  regard  for  the 
safety  of  the  travelling  public,  and  in  acordauce  with  the 
laws  of  Massachusetts  making  it  unlawful  to  permit  one's 
animals  at  large  in  the  highways.  In  that  case,  the  own^* 
of  a  cow  had  procured  a  keeper  to  attend  her  while  graz- 
ing in  the  highway,  and  was  held  not  to  have  violated  the 
ivquirements  of  the  statute.  No  case  has  been  found  where 
the  mere  permission  by  the  owner,  of  his  animals  going 
free  upon  the  highway  passing  his  land,  is  held  wrongful, 
in  the  absence  of  a  direct  prohibition  by  statute  or  or- 
dinance. In  this  state  it  was  long  ago  held,  in  Delaney  v. 
Krriclxson,  10  Neb.  492,  and  same  case  on  rehearing,  11 
Xeb.  533,  that  the  English  doctrine  of  a  duty  to  keep  one's 
animals  on  erne's  own  close  had  no  force  in  this  state. 
The  duty  to  (*onflne  animals  was  held  not  to  have  existi^l 
at  the  first  settlement  of  the  state,  and  to  have  been  created 
by  statutory  enactment  as  the  occasion  was  found  to  have 
arisen. 

As  it  has  been  concluded  that  the  only  statute  which  is 
app(»aled  to  in  this  case  has  reference  only  to  ti*espass(\s 
upon  private  rights,  it  would  s(*inn  that  the  (mly  thing 
which  could  be  asked  of  defendant  would  be  that  he  take 
no  action,  which  a  person  exercising  reasonable  care  and 
prudence  would  apprehend  as  lik(»ly  to  endanger  the 
travelling  public.  Havghry  v.  Hart,  62  la.  96.  Tried  by 
this  test  the  action  of  defendant  in  h'tting  his  hogs  run 
can  not  Ix*  said  to  have  Ixvn  n(»glig(*nt.  If  the  owner*  had 
been  bi^hind  these  hogs,  driving  them  from  his  neighbor's 
cornfte^ld  across  the  road,  it  would  have  b(H*n  a  permissible 
use  of  the  highway.    No  liability  would  have  attached  to 
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him  in  that  caso,  If  they  had  acted  precisely  in  the  same 
manner  they  did  act,  and  productMl  the  same  result,  unless, 
indeed,  their  original  escape  was,  as  against  the  general 
public,  TVTongful.  If  then^  was  no  violation  ot  statutory 
duty  in  letting  the  hogs  "run,"  it  can  not  be  said  that  it 
was  a  violation  of  the  general  duty  to  take  reasonable  pre- 
caution against  endangering  passers.  An  accident,  such 
as  happened,  is  not,  ordinarily,  to  be  anticipated  from  the 
mere  fact  of  leaving  young  hogs  at  large. 

Experiences  like  tkose  of  plaintiff  in  this  case  seem  to 
indicate  the  need  of  legislation  prohibiting  the  going  at 
large  on  highways  of  domestic  animals.  Such  legislation 
prevails,  as  we  have  seen,  in  many  of  the  states.  The  time 
has  apparently  come  for  its  enactment  here,  but  it  does 
not  seem  that  it  should  be  done  by  judicially  extending  a 
law  passed  for  another  and  quite  different  purpose. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Ames  and  Oldham,  CC,  not  concurring. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affiemed. 


Holmes  Blaik  v.  James  A.  Austin  bt  al. 

Filed  Mabch  17,  1904.    No.  13,427. 

Beal  Estate  Broker:  Action.  Services  as  a  real  estate  broker  rendered 
for  the  owner  of  the  land,  without  a  written  contract,  can  not 
be  recovered  for,  as  such,  upon  a  quantum  meruit. 

Error  to  the  district  court  for  Lancaster  county:    Ed- 
ward P.  Holmes,  Judge.    Reversed. 

Flavsburg  d  Williams,  for  plaintilT  in  error. 

W.  M.  Morning  and  John  J.  Lcdtrith,  contra. 
29 
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Hastings,  C. 

The  uiaiu  question  in  this  case  seems  to  he,  whether  the 
Nebraska  statute*,  rtHjuiriug  all  contracts  for  the  selling  of 
real  estate  betwwu  the  owntT  and  real  estate  brokers  to 
be  in  writing,  signtMl  by  both  parties  and  ttxing  the  amount 
of  compensatiim,  prevents  any  recovery  spc^ciflcally  for  a 
real  estate  broker's  services  in  selling  land,  except  such 
as  is  provided  for  by  a  contract  answering  these  require- 
ments? 

The  plaintiffs,  defendants  in  error,  brought  suit  in  the 
district  court  to  recover  from  Blair  |325,  alleging  that 
they  were  real  estate*  brokers,  buying  and  selling  real 
estate,  for  which  services  they  charged  their  employers  a 
commission;  that  in  June,  1902,  defendant  owned  all  but 
80  acres  of  a  certain  section  of  land  in  Lancaster  county; 
that  he  then  emi)loycHl  the  plaintiff's  to  find  a  purchaser 
for  the  land  and  agreed  to  pay  the  usual  commission, 
namely,  5  per  cent,  on  the  first  $1,000  and  2Vl»  P<^r  cent, 
on  the  rest  of  the  purchase  price;  that  plaintiffs  did  find 
a  purchaser,  with  whom  dc^fendant  entered  into  negotia- 
tions which  resulted  in  a  sale  in  February  following;  that 
just  prior  to  tlu^  sale,  the*  defendant,  with  full  knowledge 
of  their  services  and  efforts,  and  that  they  had  practi- 
cally concluded  the  transaction,  entered  into  independent 
negotiations  with  the  purchaser,  and  conveyed  to  the 
latter  the  land  for  $12,000,  and  refused  to  pay  plaintiffs' 
commission;  that  the  reasonable  value  of  plaintiffs'  serv- 
ices was  "the  agre^Ml  and  customary  commission  thereon," 
namely,  5  per  cent,  on  the  first  $1,000  of  the  said  purchase 
price  and  2  V:i  W^  cent,  on  the  remainder,  or  $325,  on  which 
nothing  was  paid. 

Defendant  answen^d,  admitting  the  ownership  of  the 
land;  admitting  the  sale  of  it  for  $12,000;  he  says  that  in 
June,  1902,  plaintiffs  approaclunl  him  and  aske<l  him  to 
]mt  a  price  on  the  premises;  that  he  fixed  the  price  at 
$22,50  an  acre,  and  agreenl  to  pay  a  commission  of  $50  on 
the  first  $1,000  of  the  (consideration  and  $25  on  each  sub- 
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sequent  f  1,000;  that  said  agre^^ment  was  merely  verbal 
and  never  reiliiced  to  writing;  that  plaintiffs  submitted 
various  offer's  from  th(-  final  purchaser,  but  all  were  for 
a  much  less  sum  than  $22.50  an  acre,  and  were  refused; 
that  on  October  8,  plaintiff's,  acting  on  behalf  of  the  pur- 
chaser, offered  |1 1,500  net  for  the  premises,  and  advistnl 
the  defendant  that  that  wa^  the  best  offer  they  could  ob- 
tain from  said  purchaser;  that  they  never  ettV^ct(xl  a  sah» 
or  made  any  other  offer;  that  in  February,  1903,  one  H. 
C  Young,  a  real  estate  broker,  approachiMl  defendant  with 
an  offer  of  $12,000  from  some  purchaser  for  the  land, 
though  defendant  did  not  know  at  that  time  who  the  pur- 
chaser was;  that  this  offer  was  finally  acceptinl  and  tht^ 
sale  consummatcHl  by  Young;  that  plaintiffs  had  nothing 
to  do  with  it  and  could  not  have  eff\H:ted  the  sale  with 
the  same  purchaser,  and  that  defendant  paid  to  Young  a 
commission  of  $300  for  effecting  the  sale.  The  allega- 
tions of  the  answer  were  denie<l,  and  trial  was  had  to  the 
court  without  the  intervention  of  a  jury. 

Tlie  court  found:  (1)  Plaintiff's  were  real  estate  brok- 
ers, buying  and  selling  real  (^tate  on  commission;  (2) 
That  the  defendant  owned  the  laud  and  agrc^ed  with  plain- 
tiffs in  June,  1902,  as  stated  in  th(*  answer;  (3)  that  plain- 
tiffs called  the  attention  of  James  and  Phil  O'Hrien  to 
the  land,  and  induced  them  to  (»nter  into  u(»gotiations  for 
its  purchase,  and  submit  propositions  to  <ho  defendant, 
the  best  one  of  which  was  for  the  sum  of  $11,500.  This 
was  not  accepted  but  afterwards,  by  plaintiff's'  efforts,  the 
O'Briens  were  indnc(^  to  offer  $12,000;  (4)  That  the 
OM^riens  submitted  this  propositi(m  throiijuh  one  Mc- 
Laughlin, to  whose  attention  i)laintiffs  had  brought  the 
land  and  its  price;  that  defc^ndant  accepti^l  this  prosposi- 
tion,  knowing  that  the  purchasers  were  the  same  parties 
who  had  negotiated  for  the  land  through  the  plaintiffs; 
(5)  That  the  O'Briens  preferrcnl  to  obtain  the  land 
through  McLaughlin,  and  wh(4her  or  not  tli(»  sale  could 
have  been  concluded  without  his  assistance,  the  trial  court 
was  not  able  to  determine;  (6)  That  McLaughlin  and 
Young  re<-eived  $300  commission  for  the  sale. 
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The  trial  court  found  as  conclusions  of  law:  (1)  That 
plaintiffs  were  the  procuring  cause  of  the  sale,  and  en- 
titled to  recover  u]>on  a  quantum  meruit  the  reasonable 
value  of  their  senices,  of  which  defendant  had  availed 
himself  with  full  knowledge;  (2)  That  the  agreement 
alleged  in  the  petition,  not  being  in  WTiting,  was  void,  but 
notwithstanding  its  invalidity,  plaintiffs  were  entitled  to 
recover  the  reasonable  value  of  their  services,  if  sufficiently 
allied  in  their  petition,  and,  in  the  event  they  were  not 
sufficiently  'alleged,  they  should  have  leave  to  amend  in 
accordance  with  the  facts.  As  a  third  conclusion,  the 
court  found  that  it  was  impossible  to  determine  whether 
plaintiffs  could  have  concluded  the  sale  without  Mc- 
Laughlin's assistance,  and  that  their  sei-vices  were  reason- 
ably worth  the  sum  of  f  150,  and,  had  the  sale  been  con- 
cluded without  McLaughlin's  aid,  such  services  would 
have  been  worth  f3X)0.  In  consideration  of  McLaughlin's 
assistance,  only  f  150  were  allowed  as  the  reasonable  value 
of  the  services.  Motion  for  new  trial  was  overruled,  and 
judgment  entered  on  the  findings  for  |150  and  costs,  and 
defendant  brings  error. 

His  contentions  are  as  above  suggested,  that  the  statute 
l>erniits  no  I'CK^overy  for  sei'vices  of  this  kind,  except  upon 
a  written  contract,  and  that,  in  any  event,  there  is  no  suffi- 
cient pleading  of  services  to  entitle  plaintiffs  to  recover 
anything  (*xcept  an  agrc^ed  contract  price,  which  is  cer- 
tainly forbidden.  It  is  also  urged  that  the  evidence  does 
not  support  the  finding  that  the  sale  was  induced  by  the 
plaintiffs'  efforts. 

Dealing  with  the  last  question  first,  it  appears  that,  im- 
iiKHliately  aft<T  the  arrangement  with  the  defendant,  the 
l)hiintiffs  wrote  to  the  O'Briens  and  other  parties  in  re- 
gard to  the  land,  and  advertised  it  in  Lancaster  county 
newspapers;  plaintiffs  were  well  acquainted  with  one  of 
the  O'Briens,  who  then  lived  at  Courtland,  and,  as  a 
result,  the  hitter  personally  examined  the  land;  a  good 
deal  of  negotiating  ensued  until  some  time  in  October, 
when  the  O'Brien  brothers  made  the  offer  of  |11,500  for 
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the  land;  this  was  the  last  correspondence  had  by  plaintiffs 
with  the  purchasers;  at  the  time  the  $11,500  offer  was 
submitted  and  refused,  plaintiffs  told  the  defendant  they 
would  see  if  they  could  do  better ;  from  time  to  time  after 
that,  plaintiffs  say  they  saw  one  of  the  O'Brien  brothers, 
and  renewed  efforts  to  make  the  sale,  and  about  the  last 
of  January,  1903,  found  that  the  O'Briens  were  in  com- 
munication, through  McLaughlin,  with  the  defendant. 
Mr.  Bridges  testifies  that  the  reasonable  value  of  such 
services  was  the  ordinary  commission  charged,  which 
would  be  *325  for  a  $12,000  sale;  the  O'Briens  deny  any 
negotiations  after  0(*tober  8,  1902,  with  plaintiff's,  but 
Mr.  Bridges  positively  swears  to  a  number  of  interviews 
after  that  date;  the  value  of  the  services  is  expressly  based 
upon  the  ordinary  and  cun'ent  prices  for  such  services, 
and  not  upon  any  value  of  plaintiffs'  time;  their  expenses 
are  not  stated  by  plaintiffs.  Defendant  testifies'  that  th(» 
O'Briens  were  brought  to  him  by  Mr.  Young  about  Jiuiu- 
ary  27  or  28;  that  he  had  heard  nothing  from  Austin  & 
Bridges  since  the  prectnling  October;  that  Mr.  Young 
offered  to  find  a  purchaser  for  $12,000,  for  a  commission 
of  $300;  defendant  aimits  that  his  introduction  to  the 
O'Briens  as  prospective  purchasers  of  his  land  wa^^ 
through  the  plaintiffs  in  July,  1902;  defendant,  on  dis- 
covery that  Mr.  Young's  proposed  purchasers  were  the 
O'Briens,  hestitated  to  close  the  matter,  fearing  his  liabil- 
ity to  plaintiffs  for  another  commission;  and  he  says  he 
took  counsel  on  the  subject.  Mr.  Philip  O'Brien  testifies 
to  talking  with  McLaughlin  in  September,  and  then 
promised  the  latter  if  the  land  was  purchased  it  shouhl 
be  from  him.  McLaughlin  is  described  by  the  O'Briens 
as  an  "old  friend";  Mr.  James  O'Brien  testifies  to  the 
same  general  purport;  McLaughlin  states  that  he  got  the 
land  for  sale  from  Young.  O'Briens  thought  that  $22.50 
waj8  too  miich  for  the  land  and  finally  offered  $12,000;  if 
they  could  not  get  it  for  that,  they  would  not  take  it  at  all ; 
this  offer  was  accepted  by  Mr.  Blair  through  Young,  and 
the  sale  completed. 
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It  will  be  seen  from  this  evidence  that  a  finding  either 
way  as  to  the  value  of  the  services  of  plaintiffs  to  defen<l- 
ant  might  be  sustained;  on  their  testimony  plaintiffs  were 
the  cause  of  the  sale,  and,  according  to  O'Uriens',  ilr. 
Young's  and  Mr.  McLaughlin's,  their  negotiations  had 
biH^n  definitely  broken  off  at  the  time  the  sale  was  efifectwl. 
It  renmius  therefore  to  consider  the  question  as  to  whether 
or  not  th(»  statute  above  mentioned  peruiits  any  r^vovery 
in  the  absence  of  a  written  contract.  In  Baker  r.  GiUuu. 
G8  Neb.  3(>8,  the  statute  was  held  to  be  constituticmal. 
I)o(*s  it  do  what  is  not  done  by  the  statute  of  frauds,  pre- 
vent a  rcHovery  for  the  ri^asonabU*  value  of  services  actu- 
ally rendennl  in  pursuance  of  a  void  agreement?  The 
doctrine  that  su<'h  services  are  a  good  ground  for  recoverj', 
(juuntum  meruit,  is  well  established  in  Nebraska.  RUff  r. 
Riihe,  68  Neb.  543.  The  decisions  in  other  states  an^ 
collected  in  23  Ccmtury  Digest,  col.  2450.  Dqc^  siH-tiou 
74,  chapter  73  of  the  Compiled  Statutes  (Annotated  Stat- 
ut(\s,  10258),  go  further  than  that  in  respect  to  a  contract 
which,  by  its  terms,  is  not  to  be  performcHl  within  one 
yc^ar?  Both  are  alike  void;  in  cas(*  of  the  latter,  however, 
one  who  is  employed  under  such  a  contract  is  entirely  at 
liberty  to  r(H*over  for  the  value  of  services  actually  ren- 
dered by  him.  Ought  the  same  rule  to  be  applied  in  both 
cases?  Should  the  courts  set  up  an  implied  agnn^ment 
precisely  the  same,  in  effect,  as  the  forbidden  express  one? 
If  any  r(H*overy  is  allowed,  should  it  not  be  for  losses  and 
(^xpenscvs  incurre<l,  where*  there  are  any,  and  not  for  serv- 
ices as  such? 

A  somewhat  careful  consideration  of  the  statute  now 
under  consid(»ration  seems  to  indicate  a  distinction.  In 
the  case  of  an  agreement  for  servicer,  void  bemiuse  not  to 
b(»  performed  within  a  year,  a  recovery  for  services  ren- 
d<T(H^l  is  in  no  way  int(Tfere<l  with  by  the  statute.  The 
latter  does  not  nmk(*  an  agre(Muent  to  do  that  i)articular 
work  void  unU^ss  in  writing.  Consequently,  the  statute 
of  frauds  is  not  in  any  way  inimical  to  a  recovery  on  the 
impli(Hl  contract  for  the  work  actually  done.    On  the  con- 
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trary,  such  a  right  is  one  of  the  results  of  doing  eoniijletely 
away  with  the  void  oral  agreement.  The  statute  now 
under  consideration,  however,  provides  that  any  agree- 
ment for  the  performance  of  services  as  a  real  estate 
l)roker  shall  be  void  unices  in  writing.  Is  it  not  as  ap- 
plicable to  an  implicHl  agn^^ment' as  to  any  other?  Is  it 
not,  in  effect,  a  forbidding  of  all  recovery  distinctly  for 
servic(^  in  selling  land  which  are  not  provided  for  by  a 
written  agi'eement? 

In  the  case  of  payments  made  on  an  oral  agreement  to 
convey  land  which  the  recipient  refuses  to  perform,  the 
recovery  is,  of  course,  and  always,  for  the  money  paid,  not 
for  any  loss  of  profits  on  the  land  bargain.  In  this  case 
it  does  not  seem  possible  that  plaintiffs  can  have  any  re- 
covery of  commissions  for  making  a  sale.  If  they  have 
incurred  expenses  in  the  transaction  at  defendant's  re- 
quest and  which  have  redounded  to  his  benefit,  they  could 
doubtless  recover  for  it  as  money  laid  out  and  expi»nded 
for  his  benefit  and  at  his  request-  If  they  had  shown  an 
absolute  loss  of  time  which  could  and  would  have  been 
valuably  employed,  except  for  its  use  at  defendant's  re- 
quest upon  his  employment,  they  could  probably  recover 
for  that  as  time  devoted  to  defendant's  profit  at  his  re- 
quest, but  for  services  as  a  broker  in  selling  land,  reckoned 
in  percentage  as  commission,  a  written  contract  seems  to 
be  necessai'y  under  this  statute. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded,  with  leave  to 
amend  the  pleadings. 

Ames  and  Oldham,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
()I)inion,  the  judgme^nt  of  the  district  court  is  reversal  and 
the  cause  remandcMi,  with  leave  to  amend  the  ph^adings. 

Keversed. 
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Otoe  County  v.  Chabi.bs  Dosman  bit  al. 

FnxD  Masoh  17,  1904.    No.  18,445. 

1.  Counties:  Action:    Demubbisb.    A  demurrer  is  not  the  proper  plead- 

ing by  whicli  to  raise  a  question  as  to  whether  or  not  an  action 
In  the  county's  name  by  the  county  attorney  was  sufficiently 
authorized. 

2.  Cause  of  Action.     A  single  transaction,  causing  a  single  item  <^ 

damage,  constitutes  a  single  cause  of  action. 

3.  County  Commissioners:    F&a.ud:    Neglbct:    Action.    The  fact  that 

the  county  commissioners  have  made  a  settlement  with  the  treas- 
urer, by  which  he  is  allowed  to  retain  fees  in  excess  of  the 
statutory  limit,  does  not,  of  itself,  render  the  county  commission- 
ers liable  for  the  excess  of  fees  retained  by  the  treasurer  with 
their  consent  A  fraudulent  participation  on  their  part,  with 
corrupt  knowledge,  of  a  wrong  to  the  county,  or  else  a  change 
of  situation  owing  to  their  negligence  in  failing  to  bring  an  ac- 
tion against  him,  which  would  prevent  a  recovery  from  the  treas- 
urer, would  be  necessary. 

Error  to  the  district  court  for  Otoe  county:  Lbb  S. 
EsTELLE,  Judge.    Affirmed. 

A.  A.  Bischof  and  W.  H.  Pitzer,  for  plaintiff  in  error. 

John  G.  Watson  and  W,  F.  Moran,  contra. 

t 

Hastings,  C. 

In  this  case,  the  county  of  Otoe  sued  the  members  of 
the  board  of  commissioners  for  the  year  1902,  to  recover 
|1,000  which  it  is  alleged  the  commissioners,  acting  as  a 
board,  "wronjjfully,  unlawfully  and  negligently*'  allowed 
the  county  treasurer  to  retain.  It  is  alleged  that  the  law 
only  permitted  the  retention  by  the  county  treasurer  of 
f3,400  as  fees,  and  he  was  allowed  to  keep  |4,400.  It  is 
alleged  that  the  county  was  damaged  to  the  extent  of  that 
|1,000.  To  this  petition  demurrers  were  interposed  by  each 
of  the  three  defendants  to  the  action :  (1)  That  the  court 
had  no  jurisdiction  of  the  defendants'  persons;  (2)  Had 
no  jurisdiction  of  the  subject  of  the  action;  (3)  Plaintiff 
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had  no  legal  capacity  to  sue;  (4)  A  defect  of  parties 
plaintiff;  (5)  Several  causes  of  action  improperly  joined; 
(6)  That  the  petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause,  of  action.  The  demurrers  were  sustained, 
and  judgment  of  dismissal  entered.  From  this  judgment 
the  count}'  brings  error;  the  error  complained  of  being 
the  sustaining  of  the  demurrers. 

The  first  four  grounds  of  the  demurrers  are  all  based 
on  the  proposition  that  there  is  no  allegation  in  the  peti- 
tion of  any  authorization  of  the  action  by  the  county  com- 
luissioners.  We  are  not  cited  to  any  authority  for  th(» 
l)rop()sition  that  an  action  on  behalf  of  a  municipality 
must  be  expressly  alleged  to  have  been  authorized  by  the 
officers  who  have  its  matters  in  charge.  It  is  not  claime<l 
that  the  attorneys  who  appear  for  the  countj''  are  not  mem- 
bers of  the  bar  of  Otoe  county,  and  the  rule  is,  that  the 
appearance  of  a  qualified  attorney  on  behalf  of  a  party 
competent  to  sue  carries  yrith  it  the  presumption  that  he 
is  authorized^  until  the  contrary  appears.  Vorce  v.  Page, 
28  Neb.  294.  It  does  not  seem  that  a  demurrer  on  the 
first  four  grounds  set  up  in  this  case,  rais(^  a  question  as 
to  the  authority  of  the  county  attorney  and  his  co-counsel 
to  bring  the  county  into  this  action.  That  the  county  may 
sue,  .and  may.  be  sued,  the  statute  provides.  Compiled 
Statutes,  chapter  18,  article  I,  section  20  (Annotated 
Statutes,  4438). 

The  fifth  ground,  that  there  is  an  improper  joinder  of 
causes  of  action,  is  not  applicable  to  this  petition.  The 
only  wrong  alleged  is  the  wrongful,  unlawful  and  negli- 
gent allo\\ing  of  the  treasurer  to  retain  this  money,  and 
its  allowance  is  alleged  as  a  single  act. 

It  remains  therefore  to  consider  the  sixth  ground,  whether 
there  is  a  cause  of  action  alleged,  whether  the  allowing  of 
the  f4,400,  admitting  that  it  was  unlawful,  wrongful  and 
negligent,  authorizes  a  recovery  of  the  |1,000,  or  of  any 
sum,  against  the  defendants.  It  is  urged  in  support  of 
such  a  recovery:  (1)  That  the  action  of  the  county  board 
in    settling  the  accounts   of  the   county   treasurer   was 
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inhiist(^rial.  This  may  be  grant(Hl.  (2)  That  the  county 
board  had  bo  authority  to  allow  more  than  the  amount 
flxiKl  by  statute*.  This  may  also  b(»  granted.  (3)  That  it 
is  the  duty  of  the  county  board  to  require  payment  into 
the  county  trc^asury  of  all  fcH»s  earntnl  in  excess  of  his 
salary  bj'  the  tn^iisurer.  This  contention  may  be  allowed 
also.  The  statut(*s  certainly  require  the  county  board  to 
adjust  the  treasui'eT's  accounts,  and  authorize  the  proper 
action  to  nntover  any  balance.  Doubtless,  these  commis- 
sioners, if  they  refused  to  briuir  an  action  against  the 
treasurer,  or  to  authorize  one,  could  be  compelled  to  do 
so  on  a  i)roi)(*r  showing.  (4)  That  the  deft^ndants  arc* 
liable  for  all  h)sses  resulting  from  their  action.  As  thus 
broadly  stat(»d  it  is  not  trut\  (treat  loss  may  result  to 
the  county  from  action  of  th(»  board  of  county  commis- 
sioners, for  which  they  would  not  be  liable  at  all.  It 
might  be  granted  that,  if  damage  resulted  to  the  county 
from  their  ilh^gal  or  unauthorized  action,  thty  would  Ix^ 
liabl(»  to  it,  but  are  th(\v,  bcni^ause  of  a  void  order  that  he 
necMl  not  pay,  liabh*  for  the  loss  of  $1,000  in  the  county 
treasurer's  hands  which  he  has  never  paid  in?  It  seems 
clear  that  something  nuire  than  this  is  requiretl.  It  seems 
clear  that  their  action  has  not  in  any  way  prejudiced  tht* 
right  of  the  county  to  recover  this  money,  or  done,  away 
with  the  treasurer's  duty  to  pay  it  over.  It  would  seem 
that  there  should  have  be<Mi,  at  least,  a  demand  for  an 
action  to  colh^'t  it  frou)  the*  treasurer,  and  a  i*efusal  to 
bring  one,  before  any  liability  for  the  |1,000  could  accrue 
against  the  commissi(mers.  Plaint ifif's  cause  of  action  is 
simply  that  the  commissicmcTs,  acting  as  a  board,  at- 
tempted to  siinction  the  retention  of  this  money  by  the 
treasurer.  If  such  sanction  is,  as  jdaintilT  claims,  totally 
void,  it  has  jjivi^n  no  additional  authority  on  the  treai?- 
ur(»rs  i)art  to  hold  the  money;  the  fund  is  just  as  much 
the  county's  as  it  was  before,  and  it  has  remained  in  the 
same  hands.    « 

It  is  to  be  said  also  that  an  action  will  not  lie  against  a 
public  ofticer,  except  for  intentional  WTongs  or  negligence 
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amounting  to  such  a  wrong,  or  a  failure  to  perforin  somi^ 
thing  which  is  explicitly  required  of  him  by  law.  What 
is  r(Miuired  of  these  commissioners  is  that  they  shall,  at 
the  proper  time  and  in  the  proper  way,  cause  an  action  to 
he  brought  against  a  defaulting  treasurer.  There  is  noth- 
ing in  the  statutes  making  them  liable  for  failure  to  get 
the  money  out  of  him.  It  would  seem  clear  that  to  war- 
rant a  recovery  from  these  commissioners  of  this  money, 
it  must  appear  that  they  fraudulently  and  corruptly,  by 
their  official  action,  prevented  the  payment  of  it  by  the 
tr(*a*surer  to  the  county's  loss,  not  that  they  had  merely 
^^Tongfully,  unlawfully  and  negligently,  but  in  good  faith, 
sanctioned  his  retaining  it.  It  does  not  seem  possible  to 
find  that  there  is  set  forth  in  this  p(^tition  a  sufficient 
cause  of  action  against  the  commissioners. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Ames  and  Oldham,  CC,  concur. 

By  the  Tourt:   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Frank  B.  Sheldon  et  al.  v.  Gage  County  Society  of 
Agriculture  et  al. 

Filed  Maech  17,  1904.    No.  13,471. 

1.  Supplying  Becords.     The  supplying  of  missing  records  is  a  matter 

resting  in  the  sound  discretion  of  a  court  and,  unless  it  is  abused, 
its  exercise  will  not  be  interfered  with. 

2.  County   Board:     Alix)wan'ck   of   Claim   of   Agricultural   Society: 

Review.  The  application  of  an  agricultural  society  for  assistance 
from  the  county  funds  is  a  claim,  and  an  appeal  from  its  allow- 
ance by  a  taxpayer  will  lie  to  reexamine  the  facts  as  to  the  or- 
ganization and  competency  of  the  society.  No  reexamination  as 
to  the  public  interest  in  assisting  such  a  society  is  permissible. 

Error  to  the  district  court  for  Gage  county :   Charles 
B.  Letton,  Judge.    Reversal 
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E.  0.  Kretsinger,  for  plaintiffs  in  error. 
L.  W.  Colby  and  H.  E.  Sackett,  contra. 

Hastin€»,  O. 

Two  questions  are  presented  in  this  case,  which  is  an  ap- 
peal from  the  action  of  the  board  of  county  comuussioners 
of  Gage  county  in  allowing  the  claim  of  the  Oage  County 
Agricultural  Society  for  |994.50  for  holding  a  fair  in  Au- 
gust>  1901.  TNTien  the  appeal  was  presented  in  the  dis- 
trict court  for  that  county,  it  was  discovered  that  there 
was  among  the  flies  no  certificate,  such  as  is  required  by 
section  12,  article  I,  chapter  2,  (Compiled  Statutes  (Anno- 
tated Statutes,  3019)  showing  payment  of  at  least  |50 
dues  into  the  treasury  of  such  society.  A  motion  was  made 
for  leave  to  supply  the  record;  a  certificate  was  found 
and  filed.  It  was  then  insisted  that  it  had  not  been  filed 
before  the  county  board,  and  a  motion  to  strike  it  for  that 
reason  was  made.  At  the  hearing  of  this  motion,  affidavits 
were  produced  on  both  sides  and  oral  testimony  was  taken. 
The  court  overruled  the  motion.  This  is  plaintiffs'  first 
ground  of  complaint.  It  is  impossible  to  see  that  in  this 
action  there  was  any  error;  there  is  evidence  to  support  the 
conclusion  of  the  trial  court  that  the  certificate  had  been 
before  the  county  board. 

The  other  complaint  is  as  to  the  dismissal  of  the  tax- 
payers' appeal,  on  the  ground  that  none  would  lie  from 
the  action  of  the  commissioners  in  allowing  this  amount 
to  the  agricultural  society. 

Section  12,  before  referred  to,  provides  that  the  county 
board  may,  at  any  time  that  it  deems  it  for  the  best  in- 
terest of  the  county,  refuse  to  make  the  appropriation,  or 
any  part  of  it.  Earlier  in  the  section  it  is  provided  that 
the  board  "may,  when  they  deem  it  for  the  best  interest  of 
said  county,  order  a  warrant  to  be  drawn  on  the  general 
funds  of  the  county  in  favor  of  the  president  of  the  so- 
ciety.''   It  is  claimed,  and  the  trial  court  seems  to  have 
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found,  that  this  makes  the  whole  matter  discretionary 
with  the  board,  and  that  in  review  of  an  abuse  of  discre- 
tion only  error  will  lie.  In  brief,  that  this  is  not  a 
"claim"  against  the  county,  from  whose  allowance  a  tax- 
payer may  appeal  under  the  provisions  of  section  38,  chap- 
ter 18,  article  I  of  the  Compiled  Statutes  (Annotated 
Statutes,  4456). 

Doubtless,  if  the  whole  matter  w^ere  entirely  in  the  dis- 
cretion of  the  county  board,  no  appeal  would  lie  from  the 
exercise  of  such  discretion.  An  appeal  involves  a  hearing 
de  71000.  A  matter  which  i^  entirely  within  the  discretion 
of  a  specified  tribunal  (*an  not  be  tritnl  on  its  merits  before 
another  one.  For  an  abuse  of  such  a  discretion,  doubtless, 
the  only  remedy  would  be  error.  But  an  examination  of 
said  section  12  indicates  that,  before  the  board  has  any 
discretion  to  allow  anything,  the  establishment  of  a  society 
with  a  constitution  and  by-laws  agreeable  to  the  rules 
furnished  by  the  state  board  of  agriculture  and  with  20 
or  more  resident  members  in  the  county  is  absolut(*ly  re- 
quired, as  well  as  the  certificate  before  mentioned.  It 
would  seem  that  the  word  "claims"  as  used  in  the  statute* 
governing  appeals  from  actions  of  county  boards  is  used 
in  the  sense  of  an  assertion  or  a  pretension.  The  asser- 
tion by  the  agi'icultural  society  of  a  right  to  appeal  to 
the  discretion  of  the  commissioners  in  reference  to  an  al- 
lowance is  a  claim.  If  there  is  a  competent  agricultural  so- 
ciety and  its  members  have  brought  themselves  within  the* 
law,  from  an  exercise  of  the  board's  discretion  in  finding 
that  the  public  interest  requires  the  allowance,  tlu^rc*  can 
be  no  appeal.  From  their  determination  as  to  the  ex- 
istence of  the  antei^edent  facts,  however,  which  are  in- 
volved in  this  claim,  there  seems  no  doubt  of  a  right  to 
appeal,  and  that  the  court  was  wrong  in  dismissing  the 
taxpayers'  entire  proceedings.  There  scvms  no  reason 
for  making  a  distinction  between  one  class  of  claims  and 
another,  except  such  as  the  statute  itself  inakes.  One* 
who  has  in  a  lawful  and  proper  uiannc^r  perforuu^d  serv- 
ices for  the  county  has  an  absolute  right  to  an  allowance 
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of  his  pay,  but  from  such  au  allowance  any  taxpayer  has? 
t\\{)  rijjlit  of  api>eal.  It  is  a  claiiu  against  the  county  and 
conies  within  the  provisions  of  s(H.tion  38,  article  I,  chap- 
ter 18  of  the  Compiled  Statu t(^.  An  agricultural  society, 
which  h'ds  co!iipli(Ml  with  the  law,  hax  the  right  to  api)eal 
to  the  discretion  of  the  county  board,  and  to  take  the 
latter's  conclusion  as  to  the  public  int<»rest.  If  it  can 
induce  the  board  to  believe  that  public  interests  re<iuiiT 
county  ajssistence  to  be  affordc^d,  tlu*  society  can  obtain 
it.  Is  this  any  the  k^s  a  claim  against  the  county  biHrause 
it  is  not  one  of  absolute  right,  but  only  of  discretionary 
consideration  at  the  hands  of  the  commissioners?  The 
taxpayer,  by  means  of  the  law,  has  committed  to  the 
county  board  a  discretion  to  say  whether  or  not  it  is  for 
the  best  interest  of  the  people  that  assistance  be*  extende<I 
to  a  duly  organized  agricultural  society,  which  has  com- 
plleil  with  the  law.  That  question  must  bo  considered 
settled.  Whether  there  is  such  a  society  and  whether  or 
not  it  has  complied  with  the  law,  are  questions  to  be  de- 
t(Tmini^l  in  the  first  place  by  the  board,  but  finally  by  the 
facts,  and  as  to  thi^se  it  sihhus  clear  that  section  38,  article 
1  of  chapter  18,  authorizes  an  appeal. 

For  the  rcH^xamination  of  these  questions  of  fact  in  the 
<listrict  court,  if  the  appellants  d(*;ire,  it  is  recommendwl 
that  the  judgment  dismissing  the  appeal  be  reversed  and 
the  cause  remandcnl  for  further  proceedings. 

Ames  and  Oldham,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  dismissing  the  appeal  is  reversinl 
and  the  cause  remanded  for  further  proceedings. 

Reversed. 
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Otoe  County  v.  John  G.  Stroble  et  al. 

FiLEu  March  17,  1904.    No.  13,446. 

1.  OoTinty  Board:  Allowance:  of  Salarif:s.  In  allowing  salaries  fixed 
by  statute,  a  board  of  county  commissioners  act  ministerially. 

2. :     .     There  is  no  warrant  of  law  for  an  allowance  of 

extra  salary  to  the  chairman  of  a  board  of  county  commissioners. 

S.  Illegal  Allowance:  Liability  of  Members.  Where,  by  the  action  of 
the  board  of  county  commissioners,  a  warrant  is  drawn  upon  the 
county  treasury  without  any  legal  authority  so  to  do,  each  mem- 
ber of  the  board  voting  for  such  illegal  claim  is  Jointly  and  sev- 
erally liable  to  the  county  for  the  amount  of  money  so  disbursed. 

EuKOR  to  the  district  court  for  Otoe  county :  Lee  S. 
EsTEiXE,  Judge.     Reversed. 

A,  A.  Hischof  and  W.  H.  Pitzery  for  plaintiff  in  error. 
John  C.  Watson  and  W.  F,  Moron,  contra. 

Oldham,  O. 

In  many  respects,  this  is  a  coini)anion  case  to  Otoe 
Connitf  r.  Dorman,  antr,  p.  408.  The  difference  in  the 
two  cas(*s  is  that,  in  the  instant  case,  the  petition  of 
plaintiff',  in  addition  to  charjj^ing  d(*fendants  with  liahility 
for  an  over-allowance  of  a>5sistance  in  the  office  of  county 
treasurer,  char<i:(^  in  the  second,  third  and  fourth  counts 
thereof  that,  while  the  defendants  were  each  (^xercisinji; 
the  duties  of  the  office  of  county  comuiissioner  during: 
the  yc^ars  1901  and  11)02,  aftca-  allowiu"  the*  different 
inciiil)(*rs  of  the  board  of  county  coniinissioiuTs  the  full 
coni]M  usation  tixe<l  by  statute  for  their  s(*rvice8  as  meni- 
liers  of  su(*h  hoard,  th(»y  also  ^'wron,s»fully  and  c(nTuptly'' 
dircH-ted  a  warrant  to  be  issued  to  (*ach  in(Mnl)(*r  thereof 
for  th(»  sum  of  $125  eiu-h,  for  services  as  chainuan  of  the 
hoard  <lurin<i:  \\w  y(nirs  1900,  1001  and  1002,  rc^sixutively. 
In  tlu»  fifth  count  of  the  petition  it  also  chai'<!:es  that  the 
board   ilkgally  directed   warrants  to   be  drawn    in   pay- 
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ment  of  livery  hire  to  different  claimants  during  the 
years  1901  and  1902,  And,  as  in  the  case  above  referred 
to,  demurrers  were  filed  by  each  of  the  defendants  to  this 
petition;  the  demurrers  were  each  sustained,  plaintiff's 
petition  was  dismissed,  and  it  brings  error  to  this  court. 

In  view  of  the  conclusion  reached  in  Otoe  County 
V.  Dorman,  supra,  we  need  not  consider  the  right  of  the 
county  attorney  to  institute  this  action  without  direc- 
tion of  the  boai'd,  nor  need  we  consider  the  sufftciency  of 
the  allegations  of  the  first  count  of  plaintiff's  petition, 
as  this  count  stands  on  all  fours  with  the  petition  therein 
considered.  But  we  think  that  the  allegations  of  the 
second,  third  and  fourth  paragraphs  of  the  petition  in 
the  case  at  bar  stand  on  a  different  principle,  and  charge 
a  good  cause  of  action  against  the  defendants. 

Having  determined  that  the  act  of  the  board  of  county 
commissioners,  in  api)roving  the  st^ttlement  of  the  treas- 
urer and  permitting  him  to  retain  an  illegal  allowance 
for  deputy  hire,  was  merely  a  void  act,  which  would  not 
protect  him  or  his  ofKcial  bondsmen  from  a  suit  by  the 
county  for  the  recovery  of  the  unauthorized  amount 
retained,  we  held  that  to  warrant  an  action  against  the 
members  of  the  board  for  this  act,  the  petition  would 
have  to  show  either  that  it  was  made  by  a  wilful  and 
coiTupt  agrcH^ment  between  the  treasurer  and  the  mem- 
bers of  the  board,  or  that  the  board  had  refused  to  au- 
thorize an  action  for  its  recovei*y,  or  that  the  bondsmen 
were  insolvent  so  that  the  ultinuite  loss  of  the  amount 
of  money  improperly  retained  was  occasioned  to  the 
county  by  the  illegal  act  of  the  board. 

While  adhcTing  to  what  we  said  in  the  former  case,  we 
think  a  diflft^rent  question  is  presented  in  the  allegations 
contained  in  the  second,  third  and  fourth  counts  of  tin* 
petition  in  the  case  at  bar.  In  allowing  salaries  fixed 
by  statute,  the  board  acts  ministerially  and  is  without 
any  discretion.  The  compensation  of  county  commis- 
sioners is  fixed  at  $3  a  day  and  mileage.  There  is  no 
claim  of  any  warrant  in  the  statute  for  any  additional 
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allowance  for  the  chairman  of  the  board.  Members  of 
the  board  of  county  commissioners  are  paid  by  warrants 
drawn  on  the  treasury;  consequently,  when  a  claim  is 
allowed  and  a  wan-ant  drawn,  the  funds  of  the  county 
are  depleted  to  the  extent  of  the  warrant.  And  by  the 
allegations  in  the  p(*tition,  which  are  admitted  by  the 
demurrers,  the  defendants,  without  any  wari-ant  of  law, 
broke  into  the  county  treasury  and  took  from  it  f375 
without  a  shadow  of  authority  so  to  do.  We  think  in 
this  unlawful  raid  on  the  funds  of  the  county,  each  mem- 
ber of  the  board  who  voted  for  the  allowance  of  these 
claims  was  a  joint  tortfeasor  in  the  unlawful  act,  and 
that  each  are  jointly  and  severally  liable  to  the  county 
for  the  loss  so  sustained.  We  therefore  conclude  that  the 
second,  third  and  fourth  paragraphs  of  plaintiff's  peti- 
tion allege  a  good  cause  of  action,  and  that  the  district 
court  erred  in  sustaining  a  general  demurrer  to  the 
petition. 

We  might  say  in  passing  that,  from  an  examination  of 
the  cause  of  action  alleged  in  the  fifth  count  of  tlie  peti- 
tion, we  regard  it  as  defective  in  failing  to  allege  a  wil- 
ful ^Tong  by  the  members  of  the  board  in  allowing  claims 
for  livery  hire.  In  the  allowance  of  claims  of  this  char- 
acter, the  board  acts  in  a  quasi  judicial  cai)acity,  and  is 
only  liable  for  an  intentional  and  wilful  disregard  of 
duty.  We  therefore  recommc^nd  that  the  judgment  of 
the  district  court  be  reversed  and  the  cause  remande<l  for 
further  procedings. 

Ames  and  Hastings,  CC,  concur. 

By  the  Court:  For  the  reasons  set  forth  in  the  fore- 
going opinion,  it  is  ordercnl  that  the  judgment  of  the  dis- 
trict court  be  reverscMl  and  the  cause  remanded  for  fur- 
ther proceedings. 

Reversed. 
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Gertrude  M.  Jackson  et  al.,  appellees,  v.  Minnie 
Jackson  O'Rorke  et  al.,  appellees,  Impleaded 
WITH  John  Harer  et  al.,  appellants. 

Pnja)  Mabch  17,  1904.    No.  13,472. 

1.  AdminUitrator:  Lease.  An  administrator  has  no  authority  to  lease 
the  lands  of  his  intestate  after  the  payment  of  the  debts  and  final 
settlement  of  the  estate. 

^  Guardian:  Lease.  A  guardian  may  lease  the  ward's  lands  for  the 
term  of  his  guardianship,  but  any  excess  in  such  lease  beyond 
such  term  will  be  void  at  the  election  of  the  ward  on  attaining  his 
majority. 

3.  Tenant  In  Common:    Lease.    A  lease  by  one  tenant  in  common  of 

an  entire  estate  Is  void  as  to  the  interest  of  his  cotenants. 

4.  Dower.    An  unassigned  dower  interest  in  land  is  not  the  subject  of 

a  leasehold  contract  conveying  any  interest  in  the  lands. 

Appeal  from  the  district  court  for  Gage  county: 
Charles  B.  Letton,  Judge.     Reversed  with  directiot^, 

E.  O.  Kretsinger,  for  appellants. 
R.  W.  Sabin,  contra. 

Oldham,  C, 

On  the  6th  day  of  February,  1893,  George  W.  Jackson 
(lied  iuti^tate,  seized  in  f(H,*  of  200  acres  of  land  situated 
in  Gage  county,  Nebraska.  He  left  surviving  him  his 
wife,  Minnie  Jackson,  now  Minnie  Jackson  O'Rorke,  and 
three  minor  children,  Gertrude  M.,  Edna  L.  and  Leonard 
D.  Jai  kson.  His  widow  was  appointed  and  duly  quali- 
fied as  administratrix  of  the  estate,  and  also  as  guardian 
of  each  of  the  minor  heirs.  In  1894  the  widow,  as  ad- 
ministratrix, made  final  settlement  and  distribution  of 
the  personal  effects  of  the  intestate,  but  was  not  formally 
discharged  by  the  county  court  as  administratrix.  It 
appears  that  from  the  time  of  the  death  of  the  intestate, 
the  widow,  ai?  guardian  and  administratrix,  had  lea^<5e<1 
the  real  (^state  from  year  to  y(*ar  until  the  year  19O0,  at 
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which  time  she  executed  a  lease  to  John  Harer  and  Elize 
Harer,  defendants  in  the  case  at  bar,  for  a  period  of  5 
years  beginning  March  1,  1901,  and  ending  Mai'ch  1, 
1906.  The  lease  was  signed  by  Mrs.  O'Rorke  in  her  in- 
dividual name.  At  the  time  this  lease  was  executed,  Ger- 
trude M.  Jackson  had  attained  her  majority,  being  then 
20  years  of  age;  and  shortly  after  the  execution  of  the 
leajse  and  before  the  institution  of  the  instant  suit,  Edna 
L.  Jackson  attained  her  majority.  Thereupon,  Edna  L. 
and  Gertrude  M.  Jackson  begun  an  action  for  partition 
of  the  real  estate,  making  Minnie  Jackson  O'Rorke  and 
Leonard  D.  Jackson,  who  is  still  a  minor,  and  John 
Harer  and  Elize  Harer  parties  defendant.  The  petition 
for  partition  alleged,  in  substance,  that  the  plaintiffs 
and  defendant,  Leonard  D.  Jackson,  were  each  entitled 
to  a  one-third  interest  in  the  real  estate  of  the  ancestor, 
subject  to  the  dower  interes*  of  Minnie  Jackson  O'Rorke. 
Minnie  Jackson  O'Rorke  answered  admitting  the  allega- 
tions of  plaintiffs'  petition;  Leonard  D.  Jackson,  by  his 
guardian  qd  litem,  also  filed  an  answer  setting  up  th(? , 
allegations  of  the  petition  and  joining  in  the  prayer  for 
partition.  The  tenants,  Harer  and  Harer,  filed  answer 
admitting  the  allegations  of  the  petition  as  to  the  re- 
spective interests  of  the  widow  and  heirs  in  the  estate, 
but  set  up  their  rights  as  tenants  to  the  occupancy  of  the 
premises  during  the  term  of  the  lease,  and  asked  that 
when  partition  be  made,  it  be  made  subject  to  their  lease- 
hold interest  in  the  entire  estate.  On  the  issues  thus 
joined,  the  court  decreed  a  partition  of  the  estate  as 
prayed  for  by  plaintiffs  and  the  answering  defendants, 
Minnie  Jackson  O'Rorke  and  Leonard  D.  Jackson,  an<l 
appointed  commissioners  to  partition  the  estate  accord- 
ing to  the  decree,  and  continued  the  hearing  on  the  an- 
swer and  cross-petition  of  the  lessees  until  a  succeediu*^ 
term  of  the  court.  The  commissioners  appointed  reported 
that  the  estate  was  not  susceptible  of  division  in  kind, 
and  found  that  the  interest  of  all  the  partitiouers  would 
be  best  subserved  by  a  sale  of  the  property.    Issues  were 
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th(^n  joiiKil  on  supplenieutal  ploadinjrs  between  the  parti- 
tioners  and  the  h^s.s«»s  on  the  cpiestion  of  the  validity  of 
the  leas(».  On  the  heariuj^  of  th(»  cause,  the  court  made 
certain  findinjjs  of  fact  whidi  are  fully  supported  by  the 
record,  an<l  wliich  we  adopt  as  our  own  independent  find- 
ings, for  the  purpose  of  the  disposition  of  this  case.  The 
first  of  these  findings  is  that  the  administratrix  of  the 
estate  had  made  final  settlement  of  the  testate  in  1894,  or  i\ 
years  before  the  ex(*cution  of  the  lease  to  defendant*i  Harer 
and  Harer, but  that  she  had  never  beeu  formally  discharged 
as  administratrix  until  after  the  institution  of  the  present 
suit.  B(K»ond,  that  in  the  execution  of  the  lease,  Minnie  J. 
O'Rorke,  the  administratrix  and  guardian,  had  intendcnl 
to  conv(\v  both  her  personal  and  repr(*sentative  inten^st 
in  the  estate  to, the  lessens  for  a  period  of  5  yc*ars.  Third, 
that  at  the  time  of  the  exwution  of  this  h^se,  Gertrude  il. 
Jacks(m  was  of  full  age,  and  Tiever  c(msent(»d  to  the  lease; 
that  after  the  execution  of  the  lease  and  before  the  institu- 
tion of  this  suit,  Edna  L.  Jackson  arrivi*d  at  her  majority; 
that  L(M)nard  D.  Jackson  was,  and  still  is,  and  will  remain 
a  minor  during  the  full  term  of  the  leasehold  estate;  and 
that  ilinnie  Jackson  O'Rorke  was  poss^^ssed  of  a  consum- 
mate right  of  dower  in  the  lands,  which  had  not  been 
adiiK^asured  at  the  time  the  lease  was  excH-uted. 

The  court  found,  as  conclusions  of  law  from  these  facts, 
that  the  lease*  was  null  and  void  as  to  the  interest  of  the 
plaintiff,  Gertrude  M.  Jacksim,  and  that  it  was  term- 
inatinl,  so  far  as  the  inten^st  of  Edna  L.  Jackson  was  con- 
c<*rn(*d,  at  the  date  of  the  bringing  of  this  suit,  but  that 
the  h^ase  was  still  in  full  force  and  of  binding  ( ffect  so  far 
as  it  conc(Tned  the*  undivid(»d  interest  of  def(»ndant  Leon- 
ard U.  Jackson  and  Uw  dower  interi^st  of  defendant  Min- 
nie ()'Ki»rke.  The  dcvnr  clos(*d  with  an  equitable  distri- 
bution of  costs  which  we  think  should  not  be  distiirbcnl. 

From  this  dcHTi^  an  app(*al  w^as  taken  by  defendants 
Harer  and  Har(»r,  and  the  cas<.^  is  now  here  for  trial  dr 
noro  on  th(»  issues  involved  in  their  answer  and  cross- 
petit  ion. 
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The  first  contention  of  appellants  is  based  on  what  we 
regard  as  a  very  r(*strictHl  view  of  the  holding  of  this 
court  in  Lewon  t\  Heath,  53  Neb.  707,  to  the  effect  that 
an  heir  may  bring  a  suit  for  the  possession  of  the  land  of 
his  ancestor  against  any  and  all  persona,  except  the  ad- 
ministrator of  the  estate  and  such  as  have  a  right  thereto 
from  the  administrator.  From  this  excerpt  from  the 
second  paragraph  of  the  syllabus  of  that  case,  appellants 
contend  that  the  heirs  can  not  maintain  this  action  against 
the  lessees  of  the  administratrix.  It  will  be  remembered 
that  the  administratrix  joined  with  the  heii^s  in  the  i)eti- 
tion  for  a  partition  and  does  not  assei't  this  assuui(H^l  ex- 
emption; and  an  examination  of  the  full  t(»xt  of  the 
decision  in  Lewon  i\  Heath,  supra,  shows  that  the  court 
hold  that  lands  of  an  intestate  descend  to  his  hcMrs,  and 
that  the  title  vests  in  them  subject  only  to  the  debts  of 
the  ancestor;  and  that  under  section  202  of  the*  deccnlent's 
act,  chapter  23,  Compiled  Statutes  (Annotatc^i  Statutes, 
50(>7),  the  administrator  of  the  estate  has  a  right  to  pos- 
session of  the  real  estate  of  which  his  intestate  died  seized, 
and  may  collect  the  rents  ther(H)f  until  the  debts  are  paid 
and  the  estate  is  finally  settled,  but  the  decision  goes  no 
further  than  this. 

Now^,  it  appears  from  the  facts  in  the  case  at  bar  that 
all  the  debts  of  the  estate  had  been  paid,  and  distribution 
of  the  personal  assets  had  been  made  hy  the  administratrix 
nearly  6  years  before  the  lease  in  dispute  had  been  ex- 
ecuted. We  think,  then,  that  under  the  doctrine  set  forth 
in  Lexcon  v.  Heath,  supra,  the  right  of  the  heirs  to  main- 
tain an  action  for  the  possession  of  the  real  estate  accrued 
on  the  payment  of  the  debts  and  the  final  settlement  of  the 
administratrix,  and  that  thereafter  the  administratrix,  as 
such,  was  invested  wath  no  authority  to  further  lease  the 
real  estate  of  her  intestate.  While  it  is  true  that  an  heir 
can  not  maintain  an  action  against  the  administrator 
while  rightfully  in  possession  of  the  property  of  his  in- 
testate, or  against  one  holding  under  him  while  in  such 
rightful  possession,  yet,  when  the  authority  of  the  ad- 
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ministrator  to  lease  the  estate  has  ceased  by  reason  of  his 
flnaJ  settlement  and  payment  of  the  debts,  if  he,  or  anyone 
under  him,  attempt  to  wrongfully  hold  possession,  tliey 
may  be  proceeded  against  by  the  heirs  as  any  other  tres- 
passer. 

The  next  question  arising  is,  what,  if  any,  right  Minuie 
Jackson  O'Rorke  had  to  lease  the  lands  of  her  intestate 
as  guardian  of  the  minor  heirs.  With  reference  to  this 
right,  it  is  well  established  that  a  guardian  may  lease  the 
ward's  lands  during  the  term  of  his  guardianship,  but  that 
any  excess  in  such  a  lease  beyond  such  term  will  be  void  at 
the  election  of  the  ward  on  coming  of  age.  2  Kent,  Com- 
mentaries,  228 ;  Emerson  v.  Spiccr,  46  N.  Y.  594 ;  Richard- 
son  V.  Richardson,  49  Mo.  29.  Now,  applying  this  doctrine 
to  the  facts  at  issue,  it  follows  that  Mrs.  O'Rorke  was 
without  any  authority  whatever  to  execute  the  lease  as 
guardian  of  the  interest  of  Gertrude 'M.  Jackson,  and  that, 
by  the  institution  of  this  suit,  Edna  L.  Jackson  elected,  as 
she  had  a  right  to  do,  to  determine  the  lease  so  far  as  her 
interest  in  the  property  was  concerned. 

Then  the  question  remains  as  to  the  effect  of  the  lease 
on  the  interest  of  Leonard  D.  Jackson,  who  was  a  minor 
and  will  remain  so  during  the  term  of  the  lease.  For  the 
purpose  of  executing  this  lease,  Mrs.  O'Borke  in  her  rep- 
resentative capacity  stood  in  the  position  of  one  tenant 
in  common  attempting  to  lease  the  entire  (estate,  without 
the  consent  of  the  other  cotenants.  While  such  a  lease 
as  this  may  be  upheld  under  certain  conditions  in  a  con- 
test between  the  lessor  and  the  lessee,  yet,  it  is  universally 
held  that  such  a  lease  nmy  be  avoided  by  any  of  the  ten- 
ants in  common  who  did  not  execute  it  or  subsequently 
ratify  its  execution.  And,  where  a  lease  is  executed  by 
one  tenant  in  common  of  the  entire  estate  for  a  term  of 
years,  and  such  lease  is  repudiated  by  the  cotenants,  the 
lessee  in  the  lease  is  held  to  be  not  a  trespasser  but  a 
t(*uant  by  suff  ei'ance  of  the  estate  occupied  under  such  lease. 
Risin(^  V.  Stannard,  17  Mass.  282;  Tainter  v.  Cole,  120 
Mass.  1G2 ;  Gear,  Landlord  and  Tenant,  sec.  49.     In  other 
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words,  the  lessee  of  one  tenant  in  common  stands  in  the 
shoes  of  his  lessor,  and  has  no  other  or  greater  rights  in 
the  common  property  than  that  attaching  to  his  lessor. 
It  would  be  paradoxical  to  say  that  a  tenant  in  common 
in  possession  of  the  estate  might  contract  with  himself  to 
occupy  the  estate  for  a  period  of  years,  and  defeat  the  right 
of  partition  of  the  estate  l)j  his  cotenants  by  such  an  act. 

We  therefore  conclude  that,  if  the  guardian  was  au- 
thorized to  lease  these  premises  so  far  as  the  interest  of 
her  ward  is  concerned,  she  could  only  do  so  in  such  a  man- 
ner as  would  work  no  injury  to  the  other  cotenants.  And 
as  the  report  of  the  commissioners  in  the  case  at  bar  shows 
tliat  the  property  is  not  susceptible  of  division  in  kind, 
and  as  a  sale  of  the  premises  will  be  necessary  to  sub- 
serve the  best  interests  of  the  partitioners,  we  think  tb(» 
land  should  be  sold,  entirely  unincumbered  by  her  lease 
iis  guardian  of  Leonard  D.  Jackson. 

The  only  other  question  to  be  considered  is,  what,  if 
any,  right  Mrs.  O'Rorke  had  to  convey  by  lease  her  un- 
assigned  dower  interest  in  the  premises.  The  rule  seems 
to  be  that  the  right  of  a  dower*  unassigned  is  not  the  sub- 
ject of  a  lease  containing  covenants  which  run  with  the 
land.  It  is  true  that  a  doweress,  whose  right  has  not  been 
admeasured,  may  contract  with  one  in  possession  of  the 
land  to  forbear  an  assertion  of  her  interest  in  the  rents 
and  profits  of  the  land  for  a  period  of  years,  and  such  con- 
tract will  be  upheld  as  a  personal  obligation  between  the 
parties;  but  even  though  it  be  drawn  in  the  form  of  a  lease, 
it  is  not  a  contract  that  runs  with  the  land.  Croade  v. 
Ingraham,  13  Pick,  (Mass.)  33;  Gear,  Landlord  and  Ten- 
ant, sec.  3. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court,  so  far  as  it  decrees  the  lease  of  the  defendants 
Harer  to  be  in  full  force  and  effect  for  its  full  term  as  to 
the  undivided  interest  of  Leonard  D.  Jackson,  and  the 
unassigned  dower  interest  of  the  defendant  Minnie  Jack- 
son O'Rorke,  be  reversed,  and  that  the  cause  be  remanded, 
with  directions  to  the  district  court  to  enter  a  judgment 
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(lirwtiuj?  a  sale  of  the  premises  unincumbered  by  such 
lease,  and  decrecMug  the  surrender  and  possession  of  the 
premises  in  question  to  the  purchaser  at  such  sale,  when 
such  sale  shall  have  been  duly  confirmed  by  the  said  dis- 
trict court. 

Ambs  and  Ha»stings,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court,  so  far  as  it  dcK^rees  the  lease  of  the  defendants 
Harer  to  be  in  full  force  and  eifect  for  its  full  term  as  to 
the  undivided  interc^st  of  Leonard  D.  Jackson,  and  the  un- 
assigned  dower  interest  of  the  defendant  Minnie  Jackson 
O'Rorke,  be  reverscnl,  and  that  the  cause  be  remanded, 
with  directions  to  the  district  court  to  enter  a  judgment 
directing  a  sale  of  the  premises  unincumbered  by  such 
lease,  and  decreeing  the  surrender  and  possession  of  the 
premises  in  question  to  the  purchaser  at  such  sale,  when 
such  sale  shall  have  been  duly  confirmed  by  the  said  dis- 
trict court. 

Judgment  accordingly. 


George  F.  Dickson  et  al.  v.  Robert  Stewart. 

Filed  March  17,  1904.    No.  13,438. 

1.  Trusts:     Statute  or  Frauds.     One  who,  by  agreement,  purchases 

land  at  a  foreclosure  sale  for  the  benefit  of  the  owner  of  the 
equity  of  redemption,  at  a  price  greatly  below  its  value,  can  not 
set  up  the  statute  of  frauds  against  the  party  for  whom  he  pur- 
chased; the  law  will  hold  him  to  be  a  trustee  ex  malefldo ;  a  court 
of  equity  will  not  permit  the  statute  of  frauds  to  be  made  an  in- 
strument of  fraud.  Ryan  v.  Dox,  34  N.  T.  307,  and  cases  there 
cited. 

2.  Deed  as  Mortgage:     Parol  E>aDENGE.    Where  a  party  acquires  the 

legal  title  by  purchase  of  land  at  a  sheriff's  sale,  in  pursuance  of 
a  parol  agreement  with  a  judgment  debtor  that  he  is  to  hold  the 
title  thus  obtained  as  a  security  for  the  loan  of  the  money  paid  to 
relieve  the  land  from  the  judgment  lien,  and  that  he  will  reconvey 
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when  the  money  Is  refunded,  the  case  is  not  distinguishable  from 
any  other,  where  the  deed  though  absolute  in  terms  was  designed 
simply  as  security  for  a  loan;  and  parol  evidence  is  admissible 
to  show  the  transaction  to  be  of  that  character.  Reigard  v.  Mc- 
Neil 38  111.  400. 

3.  Contract:    Mitvalitt.    Want  of  mutuality  is  no  defense,  even  in  an 

action  for  specific  performance,  where  the  party  not  bound  thereby 
has  performed  all  of  the  conditions  of  the  contract  and  brought 
himself  clearly  within  its  terms.    Bigler  v.  Baker,  40  Neb.  325. 

4.  Action  to  Bedeem:     Limitations.     The  right  to  foreclose  and  the 

right  to  redeem  are  reciprocal;  and  an  action  to  redeem  may  be 
brought  at  any  time  before  the  statutory  bar  of  ten  years  is 
complete.    Morrow  v.  Jones,  41  Neb.  867. 

5.  Interest.     The  rule  is  well  established  that  interest  on  a  debt  is 

computed  up  to  the  time  of  the  first  payment,  and  the  payment 
so  made  is  first  applied  to  discharge  the  interest,  and  afterwards, 
if  there  be  a  surplus,  such  surplus  is  applied  to  sink  the  prin- 
cipal, and  so  toties  quoties  taking  care  that  the  principal  thus 
reduced  shall  not  at  any  time  be  suffered  to  accumulate  by  the 
accruing  interest.  Mills  v.  Saunders,  4  Neb.  190,  followed  and 
approved. 

Error  to  the  district  court  for  Clay  county :  Okougk  W. 
Stubbs,  Judge.    Reversed  with  ilirections. 

J,  L,  Epperson  &  ^ons.  for  plaintiffs  in  error. 

Oeorge  H,  Hastings  and  L.  B.  Stiner,  contra. 

Fawcett,  C. 

On  the  29th  day  of  J^rnrch,  1893,  defendant  in  error,  here- 
inafter styled  plaintiff,  wa*s  the  owner  and  in  possession 
of  a  farm  of  160  acres  of  land  in  Clay  county.  A  mort- 
^ag(»  which  he  had  given  some  y(*ars  prior  ther(»to  had  been 
foreclosed,  and,  on  the  day  named,  the  farm  was  about  to 
he  sold  by  the  sheriff  under  the  decree^  of  foreclosure  in  that 
ca*se.  Plaintiff  alle<?es  that,  just  before  the  opening  of 
the  sale,  he  called  upon  plaintiff  in  error,  hereinafter 
Htyleil  defendant,  and  enten^l  into  a  a^rcM^nent  with  dx^ 
fendant  whereby  it  was  agriHMl  and  understood  between 
them  that  defendant  should  bid  in  the*  land  for  plaintiff, 
pay  for  the  same  and  take  th(»  title  thereto  in  his  own 
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name  as  seinirity  for  the  money  so  paid,  and  convey  the 
same  to  plaintiff  at  any  time  that  plaintiff  sliould  demand 
such  eonvc^yanccs  npon  payment  to  him  by  plaintiff  of  any 
balance  that  might  then  be  due  and  unpaid.  That  defend- 
ant, in  accordance  with  this  agreement,  bid  in  the  land 
for  |1,960.  That  it  was  further  agreed  that  defendant 
should  place  a  mortgage  on  the  land  for  fKGOO,  and  a 
8(H()nd  mortgage  for  |120.  That  as  additional  security 
for  his  advances,  def(»ndant  was  to  have  the  rents,  issues 
and  profits  of  the  premisc^s  until  he  should  be  fully  reim- 
bursed; that  when  so  reimbursed  defendant  and  his  wife 
were  to  nmke  the  plaintiff  a  good  and  sufficient  deed  to 
said  premises,  free  and  clear  of  all  incumbrances  except- 
ing the  two  mortgagees  above  described.  That  it  was  fur- 
ther agreed  that  the  rents  and  profits  arising  from  the 
premises  should  be  applied:  First,  to  the  payment  of 
taxes ;  second,  to  the  payment  of  interest  on  said  two  mort- 
gages ;  and,  third,  to  the  payment  of  the  moneys  advanced 
by  defendant.  TJiat  defendant  has  taken  all  of  the  rents 
and  used  the  same,  and  refuses  to  rendcjr  amy  account 
thereof,  and  refuses  to  convey  said  land  to  plaintiff,  not- 
withstanding the  fact  that  plaintiff  stands  ready  and  will- 
ing to  make  an  accounting  with  defendant,  and  to  pay  any 
sum  that  may  be  due  defendant.  That  plaintiff  has  many 
times  during  the  past  two  years  demanded  a  deed  and  ac- 
counting, which  have  been  wholly  refused.  Wherefore,  he 
prays  that  an  accounting  may  be  had;  that  defendant  may 
be  decreed  to  hold  the  title  to  said  premises  as  trustee  for 
plaintiff ;  that  defendants  be  decreed  to  convey  said  prem- 
ises to  plaintiff  in  accordance  with  the  terms  of  the  agree- 
ment; that  on  failure  to  so  convey,  the  decree  stand  as 
such  conveyance;  and  for  such  other,  further  and  addi- 
tional relief  as  in  equity  and  good  conscience  plaintiff 
ought  to  have.  For  answer  defendants  demur  generally 
to  the  4th  paragraph  of  plaintiff's  petition;  deny  all  of 
the  other  allegations  therein,  and  then  allege  that  the  de- 
fendants, nor  either  of  them,  nor  any  person  authorissed 
by  them,  or  either  of  them,  ever  nuide  or  signinl  any  mem- 
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orandiim  or  note  tihereof,  or  any  contract  in  writing  for 
the  sale  of  said  land,  or  in  any  manner  relating  thereto, 
or  for  the  transfer,  granting,  assignment  or  surrender  of 
any  interest  therein  to  the  plaintiff  or  to  any  other  per- 
son; that  neither  of  the  defendants,  nor  any  person  au- 
thorized by  them,  or  either  of  them,  ever  made  or  signed 
any  note  or  memorandum  in  writing  agreeing  to  make  a 
(conveyance  or  transfer  of  said  land,  or  any  interest  therein 
to  the  plaintiff  or  any  other  person,  and  said  alleged 
agre(*ment  was  not,  by  its  terms,  to  be  performed  within 
one  year  from  the  making  thereof.  Wherefore,  they  pray 
that  plaintiflf^s  petition  be  dismissed.  Plaintiff's  reply  was 
a  general  denial. 

The  court  below  found  generally  for  plaintiff,  that  the 
title  to  the  land  in  question  was  taken  by  defendant  as 
security  for  money  advanced  by  him,  with  the  express 
understanding  that  the  same  was  to  be  reconveyed  to 
plaintiff  on  the  payment  of  the  amount  due,  and  that  there* 
is  still  due  defendant  from  plaintiff  f399.17,  which  is  a 
lien  on  the  premises  in  controversy;  and,  after  stating 
the  amount'  by  items,  the  court  adjudged  that  defendant 
have  a  lien  upon  the  premises  in  controversy  for  the  said 
snm  of  1399.17;  that  plaintiff  pay  said  sum  into  court 
for  the  use  of  defendant,  and  that  the  defendants  make  to 
the  plaintiff  a  good  and  suflScient  deed  to  the  premises 
within  30  days  from  the  date  of  the  decree,  and,  in  the 
event  of  their  failure  so  to  do,  that  the  decree  should  in 
all  things  operate,  and  be  taken  and  construed  as  such 
deed  of  conveyance,  and  that  plaintiff  pay  the  costs  of  the 
action. 

Counsel  on  both  sides  devote  a  great  deal  of  space  in 
their  briefs  to  the  discussion  of  express,  constructive  and 
resulting  trusts — a  very  interesting  field  of  discussion  and 
one  in  which  the  writer  would  gladly  accompany  them  if 
time  would  permit;  but,  as  the  only  question  to  be  de- 
termined in  this  case  is  the  correctness  of  the  holding  of 
the  district  court  that  the  deed  in  question  was  a  mortgage, 
we  feel  constrained  to  confine  this  opinion  to  a  discussion 
of  that  question  alone. 
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There  is  no  conflict  in  the  evidence  as  to  the  making  of 
the  contract.  PlaintiflF  testifies  that  on  the  daj  the  sheriff 
was  going  to  sell  the  property,  and  just  prior  to  the  open- 
ing of  the  sale,  he  called  upon  the  defendant  and  said: 
"Now,  Frank,  I  did  a  favor  for  you  once  and  I  want  you 
to  help  me  now,  I  want  you  to  buy  this  place  for  me,  and 
when  I  get  the  money  I  will  rediM^n  it.  So  Dickson  bought 
the  property.  ♦  ♦  ♦  Dickson  was  to  buy  the  place  for 
me,  and  when  I  got  the  money  I  was  to  give  it  to  him; 
then  he  was  to  deed  it  back  to  me."  The  defendant  himself 
testifies:  "Well,  at  the  time  that  this  land  was  for  sale, 
Mr.  Stewart  came  to  my  office,  and  he  told  me  that  he 
wanted  to  buy  this  land  at  the  sh(*riflF\s  sale,  but  that  he 
didn't  have  any  money,  or  not  enough  money,  to  buy  it; 
and  that  the  sheritT  said  he  would  not  take  him,  and  that 
he  advised  him  to  come  and  get  me  to  buy  the  land  for  him, 
aiid  then  Stewart  said  to  me  that  he  wanted  me  to  go  up 
and  buy  the  land  for  him,  as  Davis,  the  sheriflf,  would 
take  me,  and  that  he,  Stewart,  wanted  some  one  to  buy  the 
land  that  he  could  depend  on."  The  court  asked  defend- 
ant the  following  questions : 

Q.  Now,  w^as  it  your  understanding,  at  the  time  that 
you  bought  this  farm,  that  you  were  to  buy  it  and  hold  it 
until  Mr.  Stewart  could  rtnletnu  it  and  pay  you  back  the 
amount  that  you  had  paid  out?  Was  that  your  under- 
standing and  intention? 

A.  Yes,  sir,  I  was  to  buy  it,  to  buy  land  for  him. 

Q.  And  hold  it  until  he  paid  you  back? 

A.  Yes,  sir. 

By  General  Hastings : 

Q.  You  wefe  to  hold  the  land  until  it  was  redeemed,  for 
your  security? 

A.  Well,  I  think  so,  but  I  didn't  think  that  it  would 
run  ten  years. 

In  the  light  of  this  testimony  w^e  do  not  see  how  the 
trial  court  could  hav(»  done  otherwise  than  to  find  that 
the  deed  from  the  sheriff  to  the*  defendant,  although  abso- 
lute in  its  terms,  was  in  fact  a  mortgage  from  the  plaintiff 
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to  the  defendant  as  security  for  the  money  advanced  by 
defendant. 

Defendant  contends  that  the  rule  so  frequently  an- 
nounced by  this  and  other  courts  that  a  deed,  though  ab- 
solute upon  its  face,  if  intended  a^  s(H,nirity,  wUl  be  held  to 
be  a  mortgage,  does  not  apply  in  a  case  where  the  maker 
of  the  deed  is  a  third  party.  In  other  words,  that  to  have 
entitled  plaintiff  to  rely  upon  this  rule,  he  must  himself 
have  been  the  grantor  in  the  deed,  when,  as  a  matter  of 
fact,  the  grantor  was  the  sheriff.  We  do  not  think  the  con- 
tention is  sound.  While  the  shcTiff  is  the  nominal  grantor 
in  the  deed,  yet,  the  interest  which  he  conveyed  thereby 
was  the  interest  of  the  plaintiff.  The  plaintiff  at  that  time 
was  the  owner  of  the  fe(*  and  in  possession  of  the  premises, 
and  the  deed  by  the  sheriff'  conveyed  that  ownership  and 
right  of  possession  to  the  defendant,  so  that,  in  effect,  it 
wa«  a  deed  from  the  plaintiff  to  defendant.  It  is  further 
contended  by  defendant,  that  the  contract  was  void  be- 
cause the  relation  of  creditor  and  debtor  was  not  created 
by  the  contract ;  that,  if  plaintiff  failed  to  repay  the  money 
to  defendant,  defendant  would  have  had  no  action  against 
him  for  the  recovery  of  the  money.  In  other  words,  that 
the  contract  was  void  for  want  of  mutuality.  We  are 
unable  to  agree  with  this  contention,  for  two  reasons: 
First,  the  relation  of  debtor  and  creditor  was  created. 
Under  the  same  evidence  which  we  have  quot(*d  from  the 
i-ecord,  defendant  could  at  any  time,  after  a  reasonable 
time  had  elapsed,  have  demanded  payment  from  the  plain- 
tiff, and,  in  the  evjent  of  plaintiff's  failure  to  pay,  could 
have  proceeded  to  foreclose^  liis  de(Hl  as  a  mortgage,  with 
all  the  rights  of  any  ordinarv  mortgag(H\  Scrond,  this 
court  has  held  in  Biglcr  r.  Baker,  40  Neb.  325,  that  "want 
of  mutuality  is  no  defense,  even  in  an  acticm  for  spe(ific 
performance,  Avhere  the  party  not  bound  th(^reby  has  per- 
forme<l  all  of  the  conditions  of  the  contract,  and  brought 
himself  clearly  within  its  terms."  In  this  case  plaintiff 
had  compIifHi  with  his  part  of  the*  contract.  After  enter- 
ing into  this  agi-eement  with  defendant,  he  made  no  effort 
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to  obtain  the  money  elsewhere  to  redeem  the  property  from 
defendant's  bid,  but  allowed  the  sale  to  defendant  for 
f  1,960,  of  property  which  the  undisputed  evidence  shows 
to  have  be<*n  worth  from  f3,200  to  |3,500,  to  be  confirm eil, 
and  a  deed  to  be  issued  to  defendant  thereunder,  and  im- 
meiliately  delivertHl  possession  of  the  premises  to  defend- 
ant, relying  upon  the  fact,  as  stated  by  defendant  in  his 
testimony,  that  defendant  was  a  man  "that  he  could  de- 
pend on."  Plaintiff  had  "performed  all  of  the  conditions 
imposed  upon  him,  and  brought  himself  clearly  within  the 
terms  of  the  agreement."  Ilenee,  under  the  decision  of 
this  court  in  Bigler  v.  naler,  supra,  if  a  want  of  mutuality 
had  existed  in  this  case,  it  would  not  be  a  valid  objection 
to  plaintiff's  right  to  rwover.  While  we  concede  that 
there  is  some  conflict  in  the  authorities  upon  this  point, 
that  conflict  was  considered  by  this  court  in  Bigler  v. 
liakcvy  and  the  rule  above  announced  adoptcnl  as  the  true 
rule. 

The  next  contention  of  defendant  is  that  section  3,  chap- 
ter 32  of  the  Compiled  Statu tt^s  (Annotated  Statutes, 
5952),  is  a  complete*  barrier  to  plaintiff's  right  to  recovcT. 
D(?fendant  must  also  fail  in  this  contention.  If  defendant 
did  in  fact  bid  in  the  land  for  plaintiff  under  the  agree- 
ment set  out,  he  held  it  in  trust  for  him,  and  had  no  other 
interest  in  it  than  that  of  a  mortgagee  to  secure  the  re- 
payment of  the  purchase  money  and  other  advances  made 
by  hina.  But  if  he  had  no  intention  of  keeping  his  part 
of  th(*  agreement,  and  did  not  in  fact  intend  to  hold  tbt* 
property  in  trust  for  plaintiff,  he  was  guilty  of  a  fraud 
which  the  court  will  relieve  against.  The  court  has 
power  to  relieve  against  such  fraud,  and  the  means  to  be 
employed  is  to  convert  the  person  who  has  gained  an  ad- 
vantage by  means  of  his  fraudulent  act  into  a  trustc^e  for 
those  who  have  bcn^n  injured  thereby.  Ryan  i\  Dox,  34 
N.  Y.  307.  I)c»fendant  relies  upon  section  3,  chapter  32, 
( V)inpile<l  Statutes,  but  he  overlooks  section  6  of  the  same 
chapter  (Annotatcnl  Statutes,  5955),  which  re<ads  as  fol- 
lows:    "Nothing  in  this  chapter  contained  shall  be  con- 
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strued  to  abridge  the  powers  of  the  court  of  chancery  to 
compel  the  specific  performance  of  agreements  in  cases  of 
part  performance,"  And  he  also  overlooks  another  very 
important  proposition :  That  a  court  of  equity  will  never 
permit  a  party  to  shield  himself  behind  a  statute  of  frauds 
in  order  to  perpetrate  a  fraud.  In  the  case  of  Sanford 
V.  Non^iSy  4  Abb.  Ct.  App.  (N.  Y.)  144,  the  court  say: 

"The  circumstances  attending  his  purchase  are  not  ob- 
scured in  the  least  by  any  doubts,  either  as  regards  the 
facts  or  their  moral  bearing;  nor  is  any  excuse  or  apology 
offered  for  his  violated  faith;  and  the  ,simx)le  question 
presented  to  this  court  is,  whether  the  fruits  of  his  perfidy 
are  secured  to  him  by  a  law  having  for  its  object  the  pre- 
vention of  frauds.  It  stands  indisputably  proved  that  the 
defendant  obtained  this  title  on  the  pretense  that  he  was 
purchasing  for  Mrs.  Sandford,  as  a  friendly  act  to  her, 
and  under  agreement  with  her  that  he  would  take  and 
hold  the  title  for  her  benefit.  Having  thus  obtained  th(^ 
title  himself,  he  claims  and  insists  that  he  is  under  no 
legal  obligation  to  carry  out  the  arrangement,  because  it 
is  not  evidenced  by  a  writing,  and  that  he  may  violate  th(* 
trust  and  confidence  reposed  in  him  with  impunity.  But 
the  law  will  not  give  its  aid  in  support  of  a  wrong  and 
fraud  so  fiagrant.  If  the  question  could  ever  have  bcHiu 
considered  open  for  discussion,  it  must  now  be  deemed 
settled  by  the  recent  decision  of  this  court  in  Ryan  v.  Dox, 
34  N.  Y.  307,  wherein  the  equitable  principle  is  recogniz(»d 
as  the  established  law  of  this  state,  that  ^equity  will  at  all 
times  lend  its  aid  to  defeat  a  fraud,  notwithstanding  th(j 
statute  of  frauds/  " 

The  case  of  Rjjan  r.  Box,  supra,  considers  this  proposi- 
tion at  great  length  and  quotes  from  a  large  number  of 
rases,  both  in  this  country  and  England,  all  to  the  effect 
that  a  court  of  equity  will  never  permit  the  statute  of 
frauds  to  be  used  as  a  shield  for  the  perpetration  of  a 
fraud. 

Another  contention  of  d(»fendaiit  is  that,  if  plaintiff  had 
a  right  of  redemi>tion,  it  should  have*  bemi  exercised  within 
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a  reasonable  time;  that  so  long  a  time  has  elapsed  since 
the  making  of  the  agreement  that  plaintiff  ought  not  now 
to  be  permitted  to  exercise  the  right  of  redemption.  That 
matter  has  also  been  settled  adversely  to  defendant,  by  this 
court,  in  Morrow  v.  Jones,  41  Neb.  867,  in  which  it  is  held 
that  the  right  to  foreclose  and  the  right  to  redeem  are 
reciprocal,  and  that  an  action  to  redeem  may  be  brought 
at  any  time  before  the  statutory  bar  of  ten  years  is  com- 
plete. Citing  Seatc right  v.  Parmer,  7  So.  (Ala.)  201; 
Grreen  v.  Capps,  142  111.  286;  Rogers  v,  Benton,  39  Minn. 
39,  and  cases  there  cited.  It  follows  therefore  that  plain- 
tiff was  not  precluded  from  maintaining  this  action  by 
lapse  of  time. 

Defendant  relies  with  great  confidence  on  Walter  v. 
Kloe1x\  55  111.  362,  but,  even  if  the  supreme  court  of  Illinois 
had  not  subse^jiu^ntly  passed  upon  the  same  mattei-s  in- 
volved in  that  case,  it  would  easily  be  distinguishable 
from  the  case  at  bar.  As  a  matter  of  fact  the  supreme 
court  of  Illinois,  in  Reigard  v.  McNeil,  38  111.  400,  has 
held: 

"It  has  been  held  repeatedly  that  deeds,  in  form  abso- 
lute, may  be  shown  to  be  mortgagee  in  fact.  Courts  are 
not  estopped  from  looking  into  the  fa(!ts  and  circumstances 
of  such  a  deed,  to  ascertain  whether  it  was  not  intended 
as  a  mere  security  for  the  loan  of  money.  And  parol  evi- 
dence is  admissible  to  show  the  transaction  to  be  of  that 
charact(T.  And  where  a  party  ac^quires  the  legal  title  by 
purchase  at  a  sheritT's  sale  of  land  under  ex(H^ution,  in  pur- 
suance of  a  parol  agrcMMnent  with  a  judgment  debtor  that 
he  is  to  hold  the  titl(»  thus  obtaincnl  as  a  security  for  a 
loan  of  the  mon(\v  paid  to  relieve  the  land  from  the  judg- 
ment li(Mi,  and  that  he  will  r(H*onvey  when  the  money  is 
refund(Hl,  the  cas(»  is  not  distinguishable  from  any  other 
where  the  deed,  though  absolute  in  terms,  was  designed 
simply  as  security  for  a  loan.^' 

And  in  Walter' v.  Kloek,  supra,  that  court  say  that  the 
case  they  were  then  considering  had  no  application  to  the 
facts  in  the  case  of  Reigard  v,  MrXeil.  And,  later,  in 
Klock  V.  Walter,  70  111.  416,  the  court  say: 
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"At  the  September  term,  1870,  this  ease  was  before  this 
court,  and  is  reported  in  55  111.  3G2.  ♦  ♦  *  The  evidence 
establishes  beyond  doubt  that  the  whole  transaction  was 
for  the  benefit  of  complainant,  and  that  she  was  to  refund 
the  money,  with  interest.  It  operated  as  a  loan  to  her, 
and,  under  the  terms  of  the  arraui^^ement,  the  purchase  at 
the  sale,  by  McCullom,  operated  as  a  mortgage.  He  was 
simply  to  hold  the  land  until  complainant  could  sell  it, 
and  pay  the  money,  with  interest.  By  the  arrangement  he 
took  the  legal  title,  but  in  equity  a  trust  resulted  to  her." 
Citing  Rcif/ard  v.  McNeil^  supra,  and  Smith  t\  Doyle,  46 
111.  451,  each  being  a  case  where  a  sheriff's  deed  was  held 
on  parol  proof  to  be  a  mortgage.  It  will  thus  appear  that 
the  supreme  court  of  Illinois,  instead  of  favoring  defend- 
ant's contention,  is  clearly  in  line  with  our  holding  in  this 
case. 

Defendant  assigns  five  errors  in  the  court's  computa- 
tion, all  of  which  we  have  carefully  considered  The  court 
i-harged  defendant  with  f30  for  rent  of  pasture  for  the 
year  1894.  This  was  en*or,  as  no  rent  was  paid  for  the 
pasture  that  year.  Defendant  is  charged  with  1146.71 
and  interest,  for  sand  in  1897.  This  is  not  quite  correct. 
The  total  amount  is  $146.30,  and  interest  shuuld  only  be 
charged  on  |140.20  from  December  12,  1902.  The  court 
charged  defendant  with  400  bushels  of  corn  in  1893,  |80. 
The  amount  was  only  300  bushels,  f60,  an  error  of  f20. 
The  court  charg(*d  defendant  with  corn  rental  in  1896,  f30. 
The  evidence  shows,  and  the  parties  agree,  that  there  was 
a  total  failure  of  the  crop  for  1896  so  that  no  rent  was 
rcM:eived  for  that  year.  We  observe  also  that  the  court 
charged  defendant  with  only  f90  for  600  bushels  of  corn 
in  1895,  instinid  of  |120,  an  error  of  |30  the  other  way. 
The  decree  should  b(^  amcnided  so  as  to  correct  these  ern)rs. 
Defendant  also  claims  that  ihi}  court  erred  in  charging 
defendant  with  HOO  bushels  of  corn  for  1902,  claiming  that 
500  bushels  was  the  total  crop  and  not  the*  rent  portion 
thereof;  but  by  ref(Tence  to  qn(»stion  12,  rcMord  p.  97,  it 
will  be  found  that  the  500  bush(4s  of  corn  referred  to  was 
31 
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the  rent  portion  of  the  crop ;  hence  the  finding  of  the  court 
on  that  point  is  correct. 

The  court  followed  an  erroneous  rule  in  computinj^ 
interest  on  the  debits  and  crtniits.  The  rule  is  well  estab- 
lished that  "Intei-est  on  a  judgment  or  debt  due  is  com- 
puted up  to  the  time  of  the  first  payment,  and  the  pay- 
ment so  made  is  first  applied  to  discharge  the  Intercast,  and 
after\vards,  if  there  be  a  surplus,  such  surplus  is  applied  to 
sink  the  principal,  and  so  tofics  quoties — taking  care  that 
the  principal  thus  reduccMi  shall  not  at  any  time  be  suffertnl 
to  accumulate  by  the  accruing  interest."  Hills  i\  Saunders, 
4  Neb.  190,  and  Davis  v.  Neliyh,  7  Neb.  78.  This  method 
the  court  did  not  adopt. 

The  decree  fails  to  do  complete  justice  to  the  defendant 
in  another  particular,  namely:  Before  plaintilT  would 
be  entitled  to  a  deed  from  defendant  for  the  lands  in  con- 
troversy, he  should  not  only  pay  the  amount  found  due 
under  the  accounting  of  the  court,  as  corrected  by  this 
opinion,  but  he  should  also  relieve  defendant  from  his 
liability  on  the  f  1,600  note  and  mortgage. 

The  case  should  be  reversed  and  remanded  to  the  dis- 
trict court,  with  directions  to  make  another  computation 
in  harmony  herewith,  and  to  modify  the  decree  so  as  to 
require  plaintiflf  to  pay  the  corrected  amount  and  relieve 
defendant  of  his  liability  on  the  f  1,()00  note  and  mortgage, 
within  a  reasonable  time  to  be  fixed  by  the  court;  and  that, 
upon  such  being  done,  defendant  be  reijuired  to  reconvey; 
and  we  so  recommend. 

Albert  and  Gianville,  CC,  concur. 

By  the  Court:  For  the  reasons  stat^  in  the  forgoing 
opinion,  the  decree  of  the  district  court  is  reversed  and 
the  caus(»  remanded,  with  dircvtions  to  that  court  to  cor- 
r(»ct  its  computation  and  modify  its  decree  to  conform  to 
the  views  expressed  in  said  opinion. 

Judgment  accordingly. 


Vol.  71]  JANUAKY  TERM,  1904.  435 


WUsao  T.  Otoe  County. 


WiLMER  W.  Wilson  v.  Otoe  County. 

FnjBD  March  17,  1904.    No.  13,333. 

1«  County  Oficera:  Ck)NTiiACTS.  Section  61,  article  I,  chapter  18, 
Compiled  Statutes,  which  prohibits  county  officers  from  being 
pecmiiarily  Interested  in  or  receiving  the  benefit  of  any  contract 
executed  by  the  county  for  the  furnishing  of  supplies  or  any  other 
purpose,  is  general  in  its  nature,  and  applies  to  all  county  officers 
and  to  every  class  of  contracts. 

2. :   Aonoir.    A  contract  between  a  county  and  one  of  its  officers, 

whereby  such  officer  undertakes  to  perform  extra-official  services, 
for  which  the  county  undertakes  to  pay  him  compensation  in  ad- 
dition to  the  fees  or  salary  allowed  by  law,  is  in  violation  of 
said  section  and  will  not  support  an  action  for  such  extra  com- 
pensation. Bhepard  v.  Easterling,  61  Neb.  882,  contra,  over- 
mled. 

Errob  to  the  district  court  for  Otoe  county:  Paul 
Jessen,  Judge.    Affirmed. 

W.  W.  Wilson  and  L.  F.  Jackson,  for  plaintiff  in  error. 

A.  A.  Bxschofy  contra. 

Albert,  C. 

The  parties  to  the  record  in  this  court  stand  in  the  same 
order  they  stood  below.  The  plaintiff  was  county  attorney 
of  the  defendant  county.  Whih*  holding  that  office,  and  at 
the  instance  and  request  of  the  defendant,  he  followed 
certain  litigation  from  the  district  court  for  his  county 
to  this  court,  where  he  appeared  and  represented  the 
county;  he  also  prepared  and  filed  a  petition  for  the  de- 
fendant in  an  action  which  it  brought  in  another  county^ 
but  did  not  conduct  tbe  litigation  which  followed.  This 
action  was  brought  to  recover  the  reasonable  value  of  the 
services  of  the  plaintiff  in  the  matters  just  mentioned. 
The  district  court  sustaint^  a  demurrer  to  the  petition  and 
gave  judgment  for  the  defendant,  and  the  only  question 
presenti^d  to  this  court  is  that  raised  by  the  demuri*er. 
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The  only  statutory  provision  touching  the  compensation 
of  a  county  attorney  is  section  19,  chapter  7,  Compiled 
Statutes  (Annotated  Statutes,  9143).  It  Axes  the  annual 
salary  of  such  officer,  and  provides  for  the  payment  of  his 
traveling  and  hotel  expenses,  where  engaged  in  actions  in 
which  the  state  Or  county  is  a  party  interested,  "irkich 
have  been  transferred  by  change  of  venue  from  his  county 
to  any  other  county  in  the  stated'  That  the  compensation 
thus  fixed  is  in  full  of  all  services  rendered  by  county- 
attorneys  in  the  discharge  of  their  official  duties,  is  con- 
ceded. It  follows,  then,  and  the  petition  is  framed  on  the 
theory  that,  if  the  plaintiff  is  entitled  to  recover,  it  is  by 
virtue  of  a  contract  between  himself  and  the  defendant 
county,  whereby  he  was  employed  to  render  services  which 
in  their  nature  were  extra-official. 

This  brings  us  at  once  to  what  we  regard  as  the  vital 
([uestion  in  this  case,  namely,  can  a  county  officer  make  a 
valid  contract  with  the  county  for  compensation  for  extra- 
official  services?  In  Hhepard  i\  EasterHnif,  61  Neb.  88li, 
this  court  answered  this  question  in  the  affirmative.  But 
it  is  clear  that  the  question  was  not  necessarily  involved 
in  th^,t  case.  It  is  not  discussed,  and  is  adverted  to  only 
in  that  portion  of  the  opinion  devoted  to  the  discussion  of 
a  i>roposition  which  the  opinion  itself  shows  was  not  urged. 
Throughout  the  entire*  opinion  there  is  no  mention  or 
n^ference  to  the  statute*,  which  in  expn^s  terms  forbids 
contracts  b(*tw(*en  a  county  and  any  of  its  officers.  For 
these  reasons,  and  because  of  the  importance  of  the  ques- 
tion involved,  we  do  not  feel  bound,  so  far  as  that  qu(*stioa 
is  conc(Tn(Hl,  by  the  view  expressed  in  that  case,  and  shall 
consid(*r  the  question  accordingly. 

Section  51,  article  I,  chapter  18,  Compiled  Statutes  (An- 
notated Statutes,  4469),  provides:  "No  county  officer  shall 
in  any  manner,  directly  or  indirectly,  be  peiuiniarily  in- 
t(Test(Hl  in  or  receive  the  b(»nefit  of  any  contracts  ex(H*uted 
by  the  county  for  the  furnishing  of  supplies,  or  any  other 
purpose."  A  violation  of  that  provision  is  denouncwl  as  a 
f(»lcmy  in  the  section  imm<Hliat(4y  following  it.    The  temp- 
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tation  of  public  officers  to  vicarious  generosity  is  well 
known.  It  assails  them  with  greater  force  when  the  objet^t 
of  such  generosity  is  one  of  their  own  nunilxT,  and  in  a 
position  to  recipi-ocate,  or  to  further  or  thwart  the  pur- 
poses of  his  fellows.  The  object  of  the  provision  just 
quoted  is  to  remove  that  temptation  so  far  ^s  possible,  and 
to  render  innocuous  that  spirit  of  amity  and  reciprocity 
which  is  apt  to  prevail  among  public  officers.  In  view  of 
the  mischief  aimed  at  by  such  provision,  and  its  compre- 
hensive language,  there  can  be  no  doubt  that  it  was  in- 
tended to  include  every  species  of  contract  in  which  an 
officer  of  the  county  may  have  a  pe(!uniary  interest, 
whether  it  be  for  furnishing  supplies  or  services.  It  is 
true  such-  provision  was  enacted  long  befon*  the  office  of 
county  attorney  was  created,  but  that  may  be  said  of  the 
statute  relating  to  embezzlement  by  a  public  officer,  and 
other  statutes,  w^hich  unquestionably  apply  to  a  county 
attorney.  The  provision  is  general,  and  there  is  nothing 
in  its  object,  or  in  the  nature  of  the  office  of  county  at- 
torney, from  which  it  may  be  fairly  infernnl  that  such 
officer  is  exempt  from  its  operation.  He  is  the  legal 
adviser  of  the  officers  who  are  authorized  to  act  on  behalf 
of  the  county  in  making  contracts,  and  who  must  eventu- 
ally  pass  on  claims  based  on  such  conti-acts ;  his  influence 
with  such  officers  is  generally  c6mmensurate  with  his  fit- 
ness for  his  office,  and  it  is  not  difficult  to  see  that  there 
would  be  a  strong  temptation  to  turn  that  influence  to  his 
own  advantage,  were  he  permitted  to  contract  with  the 
county. 

In  this  view  of  the  case  we  are  not  called  upon  to  de- 
termine whether  it  was  the  official  duty  of  the  county  at- 
torney to  represent  the  county  in  the  matters  for  which 
he  seeks  to  recover.  If  it  were  such  duty,  then  his  com- 
pensation therefor  is  covered  by  the  salary  fixed  by  law; 
if,  as  is  claimed,  such  services  were  rendered  in  pursuance 
of  a  contract  with  the  county,  then,  as  we  have  seen,  the 
contract  is  in  violation  of  a  positive  statute,  and  there  can 
be  no  recovery  thereon. 
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It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

GLANvn.LB,  C,  concurs. 

Pawcett,  C,  not  sitting. 

By  the  Court:    For  the  reasons  stat(*d  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Mary  Ella  Tyson  v.  Amasa  F.  Tyson  ot  al. 

Filed  March  17,  1904.    No.  13,343. 

1.  Dowier  and  Homestead:    Ck)UNTY   Ck)UBT:     Jurisdiction.     When  a 

widow  is  entitled  to  dower  and  homestead  in  lands  of  which  her 
husband  died  seized,  and  the  facts  upon  which  her  right  of  home- 
stead and  dower  depend  are  not  in  dispute,  the  county  court  of 
the  county  in  which  the  estate  of  the  husband  is  settled  has 
Jurisdiction  to  assign  such  dower  and  homestead. 

2.  ,    In  order  to  oust  the  county  court  of  such  jurisdiction,  the 

right  of  the  widow  must  be  disputed  by  presenting  an  issue  of 
fact,  which  if  established  by  proof  would  defeat  her  claim  of 
dower  or  homestead,  and  such  issue  must  be  one  which  the 
county  court  'by  its  organization  is  unable  to  try.  Following 
Guthvian  v.  Guthman,  18  Neb.  98;  Serry  v,  Curry,  26  Neb.  353. 

3.  Extent  of  Homestead.     In  a  contest  between  the  widow  and  the 

heirs  at  law  as  to  the  extent  of  her  homestead  in  suburban  lands, 
she  is  entitled  to  a  homestead  not  exceeding  160  acres  in  area 
and  12,000  in  value.  ^ 

Error  to  the  district  court  for  Wajshington  county: 
Charles  T.  Dickinson,  Judge.    Affirmed, 

Bronte  d  Burnett,  for  plaintiff  in  error. 

Frank  Dolezdl  and  E.  C.  Jackson,  contra. 

Albert,  C. 

Peter  Tyson  died  intestate  in  Washington  county;  the 
plaintiff  in  error  is  his  widow;  the  defendant  in  error, 
Amasa  F.  Tyson,  is  his  only  child,  and  had  attained  his 
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majority  at  the  time  of  his  father^s  death.  The  other  de- 
fendant in  error  is  administrator  of  the  estate.  On  the 
15th  day  of  January,  1903,  the  defendant  in  error,  Tyson, 
tiled  a  petition  in  the  county  court  which,  so  far  as  Ib 
material  at  present,  is  afi  follows: 

"The  said  decedent  (referring  to  the  intestate)  died 
seized  of  the  following  described  lands  situated  in  said 
Washington  county,  to  wit :  The  north  half  of  the  south- 
west quarter,  N.  W.  %  of  S.  E.  %,  and  lot  1  of  section  9 
in  township  17  north,  range  10  east,  and  containing  about 
156  and  %  acres  of  land,  and  all  of  which  is  a  farm  highly 
improved  and  the  reasonable  value  of  the  use  of  the  culti- 
vated lands  of  said  farm  a  year,  being  the  rent  thereof,  is 
reasonably  worth  the  sum  of  |350  a  year  and  was  worth 
said  rental  during  the  year  1902.  That  said  Mary  Ella 
Tyson  claims  a  homestead  interest  in  said  premises,  and 
occupies  the  dwelling  house  and  buildings  under  her  claim 
that  the  same  was  the  homestead  of  said  decedent  and  of 
herself  during  the  lifetime  of  said  decedent  and  at  the 
time  of  his  death,  and  your  petitioner  alleges  that  the  said 
homestead  consisting  of  the  said  dwelling  house  and  out- 
houses and  the  land  upon  which  the  same  are  situated  to 
the  extent  in  value  of  $2,000  is  a  homestead,  and  that  the 
said  Mary  Ella  Tyson  is  entitled  to  use  and  occupy  said 
dwelling  house  and  outhouses  with  so  much  land  upon 
which  the  same  is  situated  aa  taken  together  with  said 
buildings,  shall  equal  in  value  the  sum  of  |2.000,  and  no 
more,  as  a  homestead.  That  in  addition  to  said  homestead, 
the  said  Mary  Ella  Tyson  is  entitled  to  dower  interest  in 
said  land  to  the  extent  of  one-third  thereof,  and  is  entitled 
to  have  the  same  set  aside,  and  that  your  petitioner  is  en- 
titled to  the  remainder  of  said  premises,  and  that  the  said 
Mary  Ella  Tyson  under  the  said  claim  of  homestead  and 
dower  wrongfully  excludes  your  petitioner  therefrom,  and 
wrongfully  claims  the  whole  of  said  real  estate  bb  home- 
stead and  dower,  and  refuses  to  account  for  the  rent  of  that 
I>ortion  thereof  not  included  in  the  homestead  interest  to 
which  she*  is  entitled;  that  said  real  estate  is  of  the  value 
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of  111,750,  and  '^Jtcecds  the  homestead  in  value  by  |9,750, 
and  the  said  Mary  Ella  Tyson  also  claims  the  right  to  re- 
ceive from  said  estate  the  said  sum  of  |35  a  month  as 
support,  SLH  sp(^ified  in  said  order  of  this  court,  and  is 
drawing  the  same." 

The  prayer  is  for  the  appointment  of  three  persons  to  set 
off  the  homestead  and  dower  of  the  plaintiff  by  metes  and 
bounds,  the  former  not  to  exctH^i  $2,000  in  value. 

The  answer,  among  other  allegations,  contains  the  fol- 
lowing: 

"That  said  Mary  Ella  Tyson  is  receiving  $35  a  month 
for  her  support,  and  is  occupying  and  using  the  land  de- 
scribed in  said  petition  and  claims  the  exclusive  right  so 
to  do.  Further  answering,  said  Mary  Ella  Tyson  alleges 
that  the  land  described  in  said  petition  consists  of  156% 
acres  of  land,  being  the  land  upon  which  the  dwelling 
house  of  said  d(*ceased  is  situated,  and  not  in  any  incor- 
porated city  or  village;  that  said  land  and  all  of  it  was  the 
homestead  of  said  Peter  Tyson  and  ^lary  Ella  Tyson,  his 
wife,  upon  which  they  resided  at  the  time  of  the  death  of 
said  Peter  Tyson,  and  that  said  homestead  and  all  of  it 
at  the  death  of  said  Peter  Tyson  vested  in  his  surviving 
wife,  Mary  Ella  Tyson,  during  her  life,  and  said  petitioner, 
Amasa  F.  Tyson,  has  no  right  to  or  interest  in  said  land 
during  the  life  of  said  Mary  Ella  Tyson.  Said  Mary  Ella 
Tyson  further  shows  to  the  court  that  said  petitioner  has 
no  present  interest  in  said  land ;  that  the  county  court  of 
said  Washington  county  has  no  right  or  power  to  try  or 
in  any  manner  adjudicate  the  claim  and  title  of  said  Mary 
Ella  Tyson  to  said  land  and  all  thereof,  or  by  its  judg- 
ments or  decrees  in  any  manner  inquire  respecting  same, 
determine  or  interfere  with  her  right  to  the  use  and  posses- 
sion thereof,  or  to  set  off  a  homestead  or  assign  dower 
therefrom,  and  the  said  Mary  Ella  Tyson  hereby  objects  to 
the  exercise  of  any  power  or  jurisdiction  of  said  county 
court  in  that  behalf." 

A  hearing  was  had,  and  the  county  court  found  that  the 
plaintiff  in  error  had  a  homestead  in  the  premises,  or  in  so 
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much  thereof  as  should  not  exceed  in  value  |2,000,  and  was 
entitled  to  dower  ther(4n,  and  appointed  three  persons  to 
aHsign  her  dower  and  homestead  by  metes  and  bounds. 
From  that  decree  the  plaintiff  in  error  prosecuted  error  to 
the  district  court,  where  the  decree  of  the  county  court  was 
affirmed.    The  case  is  brought  here  by  petition  in  error. 

The  plaintiff  contends  that  the  county  court  was  without 
jurisdiction  over  the  subject  matter.  This  contention  is 
based  on  section  16,  article  VI  of  the  constitution,  which 
ixivi^  county  courts  original  jurisdiction  in  all  matters  of 
probate,  settlements  of  the  estates  of  decease<l  persons, 
the  appointment  of  guardians  and  the  settlement  of  their 
accounts,  and  such  other  jurisdiction  as  may  be  given  by 
g4*neral  law,  but  which  also  provides  that  they  shall  not 
have  jurisdiction  "in  actions  in  which  title  to  real  estate 
is  sought  to  be  recovered,  or  may  be  drawn  in  question." 

(tfffhman  v.  Guihman,  18  Neb.  98,  involved  a  construc- 
tion of  the  constitutional  provision  just  quoted.  In  th^t 
rase,  the  widow  made  application  in  the  county  court  for 
an  assignment  of  dower,  and  inferentially  homestead,  in 
certain  lands  of  which  her  husband  died  seized.  Her  right 
of  dower  and  homestead  in  the  lands  was  admitted,  but 
the  jurisdiction  of  the  county  court  to  grant  the  relief 
sought  was  challenged  on  the  same  ground  that  the  juris- 
diction of  such  court  is  questioned  in  this  case.  The  hold- 
ing of  the  court  in  that  case  is  reflected  by  the  headnotes, 
which  are  as  follows : 

"1.  When  a  widow  is  entitled  to  dower  in  the  lands  of 
which  her  husband  died  seized,  and  her  right  to  dower  is 
not  disputed  by  the  heirs  or  devisees,  or  any  person  claim- 
ing under  them  or  either  of  them,  it  may  be  assigned  to 
her  in  whatever  county  the  lands  may  lie,  bj  the  county 
court  of  the  county  in  which  the  estate  of  the  husband  is 
settled,  upon  the  application  of  the  wi^ow. 

"2.  In  order  to  oust  the  county  court  of  such  jurisdic- 
tion, the  right  of  the  applicant  to  such  dower  must  be 
disputed  by  presenting  an  issue  of  fact  which,  if  estab- 
lished by  proof,  would  defeat  her  claim  of  dower,  and  such 
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issue  must  be  one  which  the  county  court  by  its  organiza- 
tion is  unable  to  try. 

"3,  A  county  court  has  jurisdiction  to  set  aside  a  home- 
stead to  a  widow  by  virtue  of  its  general  jurisdiction  in 
matters  of  probate  and  the  settlement  of  estates/' 

In  Serry  v^.  Curry,  26  Neb.  353,  this  court,  after  quoting 
the  second  headnote  in  Guthman  v.  Guthman,  supra,  say: 
"This,  we  think,  is  a  correct  statement  of  the  law,  and  will 
be  adhered  to."  The  jurisdiction  of  the  county  court  in  such 
matters  is  also  recognized  in  Brandhoefer  v.  Bain,  45  Neb. 
781,  and  demons  v.  Hedan,  52  Neb.  287,  The  plaintiff 
has  not  overlooked  the  rule  announced  in  Guthman  v, 
Guthman,  supra,  but  attempts  to  distinguish  between  that 
case  and  the  one  at  bar.  The  distinction  as  stated  in  the 
language  of  her  brief  is  as  follows : 

"In  the  Guthman  case,  the  widow  filed  her  petition 
(daiming  dower.  The  heir  at  law  by  his  answer  admitted 
that  she  was  entitled  ^to  have  and  receive  her  dower  right 
in  the  estate.'  Under  these  circumstances,  the  court  might 
very  well  say,  as  it  did,  *that  the  petitioner's  right  of  dower 
was  not  disputed  in  the  manner  contemplated  by  the  stat- 
ute so  as  to  oust  the  county  court  of  jurisdiction.'  In  the 
case  at  bar,  the  petition  of  Amasa  P.  Tyson  in  the  county 
court  reciteii  the  fact  that  plaintiff  in  error  claimed  all 
of  the  premises  as  a  homestead,  and  alleged  that  she  wrong- 
fully excluded  the  petitioner  from  the  entire  premises  on 
account  of  such  claim.  It  appeared  upon  the  face  of  the 
petition  that  the  precise  and  only  question  the  petitioner 
sought  to  have  determined  was  the  validity  of  the  claim  of 
plaintiff  in  error  to  a  life  estate  in  tiie  whole  156% 
acres." 

The  langimge  thus  quoted  obviously  shows  some  points 
of  difference  between  the  two  cases,  but  they  are  not,  we 
think,  such  as  would  remove  the  case  at  bar  from  the 
operation  of  the  rule  announced  in  the  other.  It  is  con- 
cluded by  counsel  that  the  pleadings  in  this  case  presented 
no  quc^Htion  of  fact,  but  merely  a  question  of  law.  That 
was  precisely  the  condition  of  the  pleading  in  Guthman  i\ 
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Outhman,  supra,  and  this  court  held,  as  we  have  seen,  that, 
in  order  to  oust  the  jurisdiction  of  the  county  court,  the 
right  of  the  applicant  must  be  disputed  by  presenting  an 
issue  of  fact  which,  if  established  by  proof,  would  defeat 
Iier  claim,  and  such  issue  must  be  one  which  the  county 
(!Ourt  by  its  organization  is  unable  to  try.  As  no  such 
issue  was  presented  in  this  case,  on  the  authority  of  the 
cases  just  cited,  it  seems  too  clear  to  admit  of  argument 
that  the  county  court  had  jurisdiction  in  the  premises. 

Another  coi\tention  of  the  plaintiff  is  that  she  is  entitled 
to  hold  and  occupy  the  entire  tract  of  land  as  a  homestead, 
regardless  of  its  value,  and  this  contention  is  supported  by 
a  more  plausible  argument  than  we  should  have  thought 
possible  in. view  of  the  plain  provisions  of  the  homestead 
act.  A  homestead  within  the  meaning  of  that  act,  chapter 
36,  Compiled  Statutes  (Annotated  Statutes,  6200),  is 
defined  and  limited  by  the  first  section  thereof,  which  is 
as  follows: 

"A  homestead  not  exceeding  in  value  f  2,000,  consisting 
of  the  dwelling  house  in  which  the  claimant  resides,  and 
its  appurtenances,  and  the  land  on  which  the  same  is 
situated,  not  exceeding  160  acres  of  land,  to  be  selected 
by  the  owner  thereof,  and  not  in  any  incorporated  city  or 
village,  or  instead  thereof,  at  the  option  of  the  claimant,  a 
quantity  of  contiguous  land  not  exceeding  two  lots  within 
any  incorporated  city  or  village  shall  be  exempt  from 
judgment  liens  and  from  execution  or  forced  sale,  except 
as  in  this  chapter  provided/' 

The  first  limitation  imposed  is  that  the  homestead  shall 
not  exceed  |2,000  in  value;  the  next,  that  it  shall  not  ex- 
ceed 160  acres  of  land  not  in  any  incorporated  city  or 
village,  or,  in  lieu  thereof,  not  exceeding  two  Ipts  within 
such  city  or  village.  The  head  of  a  family  might  actually 
occupy  more  than  160  acres  of  land,  not  in  an  incorporated 
city  or  village,  or  more  than  two  lots  in  such  city  or  vil- 
lage, as  a  family  homestead.  But  it  will  not  be  claimed 
that,  in  a  caae  of  that  kind,  the  surviving  spouse  would 
take  a  life  estate  in  the  excess  by  virtue  of  the  homestead 
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act.  The  limitation  as  to  value  is  as  certainly  and  posi- 
tively &xed  by  statute  as  the  limitation  as  to  quantity. 
Neither  are  we  able  to  see  that  the  surviving  spouse  has 
any  greater  rights  when  the<  claimant  of  the  excess  is  an 
heir  of  the  deceased  Instead  of  a  creditor.  The  homestead, 
which  vests  in  such  survivor  for  life,  is  the  identical  home- 
stead in  quantity  and  value  defined  in  section  1  of  the  act. 
The  statute  recognizes  none  other. 

It  is  also  contended  that  the  county  court  erred  in  not 
taking  into  acount  the  rights  of  the  plaintiff  under  the 
provisions  of  se<*tion  22,  chapter  23,  Compiled  Statute* 
(Annotated  Statutes,  4922),  to  the  effect  that  a  widow 
who,  at  the  time  of  her  husband's  death,  shall  be  living 
therewith,  and  not  owning  in  her  own  right  a  residence 
suitable  to  her  condition  in  life,  may  nanain  in  the  dwell- 
ing house  of  her  husband  after  his  death,  so  long  as  she 
remains  a  widow,  without  being  chargeable  with  rent. 
This  contention  is  supportiKl  by  no  argument,  and  it  will 
suffice  to  dispose  of  it  to  say  that  it  is  not  presented  by 
the  pleadings. 

It  is  recommended  that  the  decree  of  the  district  court 
be  affirmed. 

Glanville,  C,  concurs. 

Pawcett,  C,  not  sitting. 

By  the  Court :  P^'or  the  reasons  stated  in  the  foregoing 
opinion,  the  decrcH?  of  the  district  court  is 

Affirmed. 


(lEORGE  Gartner  v.  Chip  ago,  Rock  Island  &  Pacific  Bai]> 
WAY  Company. 

FiLBD  Mabch  17,  1904.    No.  13,430. 

1.  Lands:  Action  for  Damages.  One  in  possession  of  real  estate, 
under  a  contract  with  the  owner  for  the  purchase  thereof,  has 
sufficient  title  to  maintain  an  action  for  damage  to  the  land.  * 
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In  such  cafle,  it  is  not  necessary-  for  the  plaintiff 


to  show '  the  precise  nature  of  his  contract,  so  long  as  it  suffi- 
ciently appears  that,  at  the  time  the  damage  accrued,  he  was  In 
possession  under  a  contract  of  that  character. 

3.  Error:    Review.     Where  the  evidence  on  a  vital  proposition  is  er- 

roneously excluded,  it  is  not  necessary  for  the  party  offering  it 
to  proceed  to  establish  other  .propositions  in  his  case  in  order 
to  predicate  error  on  such  ruling. 

4.  Successive  Actions.    Where  an  obstruction  causing  the  overflow  of 

water  and  consequent  damage  to  adjacent  lands  is  of  such  a 
character  that,  unless  interfered  with  by  the  hand  of  man,  it  will 
continue  indefinitely,  the  damages,  past  and  prospective,  are  re> 
coverable  in  one  action,  and  successive  actions  therefor  can  not 
be  maintained. 

Erhor  to  the  district  court  for  Pawnee  county :  John  S. 
Stull,  Judge.    Reversed. 

Storey  &  Storey,  for  plaintiff  in  error. 

Hazlett  &  Jack,  contra. 

Albert,  C. 

The  petition  states  two  cause  of  action:  The  first,  so 
far  as  is  material  at  pr(*sent,  is  substantially  as  follows: 

That  in  1896,  under  and  by  virtue  of  a  contract  of  pur- 
chase with  the  owner  ther(»of,  the  i)laintilf  entered  upoji 
and  took  possession  of  certain  real  estate,  and  continuefl 
to  keep  poss(*ssion  thereof  under  said  contract  of  purchaser 
until  1898,  when  he  paid  i\w  full  amount  of  the  purchase 
price,  and  the  title  in  fee  was  conv(»y(^l  to  hiin  by  the 
owner;  that  the  defendant's  road  (»xfeuds  through  and 
across  the  above  premises,  and  on  the  11th  day  of  March, 
1897,  the  defendant  negligently  and  carelessly  caused  a  fire 
to  be  set  out  by  one  of  its  engines,  whereby  a  certain  or- 
chard on  said  premises  was  wholly  destroyed  and  thb 
plaintiff  damaged  in  the  sum  of  $355.  The  second  caus<* 
of  action  is  for  damage  for  the  negligent  construction  and 
maintenance  of  a  roadbed  or  embankm(»nt  aiToss  a  ravine, 
whereby  the  surface  water  is  accumulated  and  thrown 
back  upon  the  plaintiff's  land. 
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As  to  the  first  cause  of  action,  so  far  as  the  questions 
raised  in  this  court  are  concerned,  the  answer  may  be  said 
to  be  a  general  denial.  As  to  the  second  cause  of  action, 
the  defendant  entert^l  a  general  denial,  except  as  to  some 
formal  matters,  and  a  plea  of  a  former  adjudication.  The 
reply  amounts  to  a  general  denial. 

At  the  close  of  the  testimony  the  court  directed  a  verdict 
for  the  defendant,  and  the  plaintiff  brings  error. 

As  to  the  first  cause  of  action,  the  principal  complaint  of 
the  plaintiff  is  based  on  the  rejection  of  certain  evidence 
offered  by  him  to  show  suflficient  title  to  enable  him  to 
maintain  the  action.  The  pleading  and  the  proof  show  that 
he  wtis  not  the  holder  of  the  legal  title  to  the  premises  at 
the  time  the  alleged  loss  occurred.  Hence  the  case  does  not 
fall  within  the  general  rule  stated  in  13  Ency.  Law  (2d 
ed.),  432,  to  the  effect  that,  in  an  action  for  damages  for 
injuries  to  real  estate,  actual  exclusive  possession  is  suffi- 
cient evidence  of  title,  unless  the  defendant  shows  an  out- 
standing adverse  title  of  higher  dignity  than  a  mere  pos- 
sessory one.  In  other  words  the  plaintiff  having  shown  an 
outstanding  title  in  fee  simple  at  the  time  the  loss  occurred, 
bare  proof  that  he  was  in  possession  of  the  premises  at  the 
time  would  not  make  a  prima  facie  case  as  to  his  right  to 
maintain  the  action.  He  took  the  stand  in  his  own  behalf 
and  testifi(Hl  that  in  1894,  and  while  his  brother  was  the 
owner  of  the  premises,  he  went  into  possession  thereof — 
under  what  arrangement  does  not  appear — and  continual 
in  possession  until  after  the  loss  occurred,  which  was  on 
the  11th  day  of  March,  1897;  that  on  the  24tli  day  of 
December,  1896,  and  while  he  was  thus  in  possession  of  the 
premises,  he  entered  into  a  contract  with  his  brother  for 
the  purchase  thereof.  He  produced  a  letter  which  he  tes- 
tified to  having  received  from  his  brother,  which  is  as  fol- 
lows : 

"Beloit,  WIS.J  Dec.  4,  '96, 
"Dear  Rrother  George:    I  received  your  letter  of  the 
2,  it  found  me  well  and  I  hope  these  few  lines  will  find 
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3'^ou  all  the  same.  I  will  take  $30  an  acre,  you  will  have 
to  measure  the  land.  I  think  there  must  be  107  acres  they 
have  no  right  to  tax  a  man  for  land  if  he  has  not  got  it 
you  send  me  f 200  so  I  get  it  next  week  and  the  rest  as 
you  say  in  your  letters.  How  many  bushels  of  rye  was 
there  and  what  is  it  worth  and  how  many  bushels  of  com 
is  there  and  what  is  it  worth.  Is  Kretzer  there  or  have 
they  moved  away.  I  will  close  for  this  time.  By  by  with 
love  to  all  from  your  brother.  Henry  J.  Gartner.'^ 

He  testified  that  this  letter  was  in  reference  to  the 
premises  in  question,  that  he  and  his  brother  had  previous 
correspondence  with  reference  thereto,  and  that  he  bought 
the  premises  on  the  strength  of  that  letter  which  he  called 
his  contract;  that  he  made  his  first  payment  on  the  land 
December  24,  1896,  and  completed  his  payments  thereon 
in  1898,  and  thereafter  received  a  deed  of  conveyance  ther(^ 
for  from  his  brother.  Two  other  letters  from  his  brother 
were  produced  and  identified,  which  the  plaintiff  offered 
to  show  were  in  regard  to  the  same  transaction.  They  are 
as  follows: 

<*Beloit,  Wis.,  Feb.  6,  '96. 

**Deab  Brothee  George:  I  received  your  letter  of  2, 
it  found  us  all  well  and  I  hope  these  few  lines  will  reach 
you  all  the  same.  I  am  positive  that  I  have  made  a  deed 
to  you  for  the  land  before  we  moved  here  on  the  north  side 
of  the  R.  R.  You  look  up  the  reckords  and  s(^e  if  not  you 
will  have  to  measure  the  land  on  the  north  side  so  I  will 
now  about  how  many  aci'es  there  is  so  I  can  nmke  the  deed. 
You  must  have  forgot  tht  I  was  to  have  intrist  at  seven 
per  cent,  for  $1,000  from  Dec.  1,  1896,  till  it  is  paid;  you 
have  only  sent  me  |200  on  the  fl,000  in  Dec.  so  it  will 
be  more  than  |870  till  you  get  it  paid,  I  will  not  be  able 
to  handle  any  corn  for  it  is  only  fetching  25c  a  bu.  her(* 
will  you  tell  Lewis  send  me  the  receipt  to  make  the  salve 
that  he  makes  I  have  lost  the  one  he  gave  me.  I  do  not 
know  what  the  Pentacosfs  iire  doing  with  Bain  I  think 
C.  P.  Nigh  the  Co.  Tr.  at  ruwuic  City  is  appoint(»d  ad- 
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ministrator  over  the  property  there  so  I  think  he  will  see 
about  Bain.  Has  Bain  any  winter  grain  on  Pentaeosts 
land. '  By  by  your  brother  with  love  to  all. 

"Henry  J.  Gartner. 

"If  I  remember  correctly  I  mad  a  deed  to  you  that  you 
waj3  to  pay  |700  of  the  |1,700.'' 

"Beloit,  Wis.,  Oct.  25,  '98. 
"Dear  Brother  George.  I  received  your  letter  and 
draft  it  found  us  all  well  as  usu^l  and  I  hope  these  few 
lines  will  reach  you  all  the  same  enclosed  you  will  find  the 
deed.  Mr.  Liveriuore  said  it  will  be  just  as  good  as  to  make 
a  new  deed  and  save  the  expense  and  time  of  riting  a  new 
deed  and  as  for  you  to  sending  the  tax  receipts  they  are  of 
no  use  to  me  since  you  have  bought  the  place.  I  wish  yon 
would  go  to  Pawnee  City  and  pay  the  taxes  on  my  lot  4 
and  part  lot  3  you  no  which  are  my  lots  and  see  if  there  are 
any  back  taxes  and  sti*aighten  them  up  and  send  the  tax 
receipts  and  I  will  pay  you  and  se  if  the  little  three  comer 
on  the  north  side  of  the  R.  R.  right  away  and  on  the  south 
side  of  the  S.  E.  corner  block  of  the  village  of  Gartner  is 
taxes  separate*  and  are  paid  and  about  the  land  at  Amboy 
111.  I  am  not  able  to  say  anything  unless  I  would  go  there; 
it  will  cost  me  about  |6  car  fare  to  go  thair  besides  my 
time  it  will  take  perliaps  about  2  days;  I  had  a  man  tell 
me  that  it  must  b(»  th(»  worst  kind  of  marsh  land  for  you 
can  not  g(»t  good  land  at  any  such  figers.  If  you  want  me 
to  look  at  that  land  I  will  tell  you  just  what  It  is  but  you 
will  have  to  give  m(*  the  exact  di^scription  of  the  land  and 
I  will  look  it  up.  So  by  by  from  your  brother  with  best 
regards  to  all.  Henry  J.  Gartner," 

The  deed  was  also  produc^ed.  It  appears  to  have  been 
acknowledgeil  on  the  2d  day  of  February,  1896,  and  to 
have  b(M»n  originally  made  to  another  party,  whose  name  is 
erased  an<l  that  of  the  plaintitf  substituted.  These  several 
letters  and  the  d(»ed  were  oflfered  in  evidence  and  excluded; 
the  oifiT  of  the  plaintiff  to  show  that  the  second  and  third 
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letters  referred  to  the  laii<l  in  (luestiou  was  iflso  rejected. 
The  exclusion  of  this  evidc^nce  is  now  assigned  as  error. 

The  objections  to  the  introduction  of  this  evidence  are 
couched  in  the  most  general  language,  and  seem  to  have 
been  made  and  sustained  on  the  theory  that  the  evidence 
offered  was  insufficient  to  show  a  comi)lete  contract  of  pur- 
chase between  the  plaintiff  and  his  brother  Had  it  be(*n 
necessary  for  the  plaintiff  to  show  the  precise  terms  and 
conditions  of  such  contract,  this  evidence  doubtless  would 
have  been  insufBcient.  But  such  was  not  the  case.  The 
question  before  the  court  at  that  time  was  not  thi*  precise 
nature  of  the  plaintiff's  contract  with  his  brother,  but 
whether  plaintiff's  title  to  the  land  at  the  time  the  loss  oc- 
curred was  sufficient  to  enable  him  to  maintain  the  action. 
In  his  petition  he  alleged  an  equit^ible  title,  bascnl  on  his 
poss(^sion  of  the  premises  under  the  contiact  for  the 
purchase  thereof,  which  would  be  sufficient  title  to  enable 
him  to  maintain  the  action.  Omaha  d  R.  F,  /?.  Co,  v, 
BroiCfiy  29  Neb.  492.  The  first  letter  contains  an  offer 
from  the  owner  of  the  land  of  the  terms  upon  which  he 
would  sell.  The  second  is  dattnl  February  (),  1896,  but 
from  its  contents  it  is  clear  that  the  date  is  a  mistake 
and  should  be  1897.  This  letter  shows  that  the  owner  of 
the  land  was  preparing  to  execute  a  de(Hl  for  the  land  to 
the  plaintiff,  and  reminds  him  of  the  terms  upon  which 
payment  is  to  be  made.  The  third  refers  to  an  enclosed 
dcH*d,  and  acknowledges  receipt  of  a  draft.  Taking  the  let- 
ters and  the  deed,  in  connection  with  the  plaintiff's  evi- 
dence that  he  entered  into  possc.ssion  on  the  strength  of 
the  first  letter,  and  had  fully  paid  for  the  land  before  he 
received  the  deed,  and  with  his  offer  to  show  that  the  let- 
ters all  refer  to  the  land  in  (juc^stiou,  it  sihmus  to  us  the 
evidence  excluded  would  have  strongly  tended  to  show,  to 
say  the  least,  that  the  plaintiff*  at  the  time  the  loss  oc- 
curred was  in  the  possession  of  the  pnnnisi^s  under  the 
contract  with  the  owner  for  the  purchase  tlifTeof,  and 
should  have  been  receivcnl.  So  far  as  th(*  d(HKl  itself  is 
concerned,  the  last  letter  shows  that  it  was  originally 
32 
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made  to  another  party,  and  that  the  grantor,  in  order  to 
.siive  expense,  erased  the  name  of  such  third  party  and  in- 
serted that  of  the  plaintiff.  Whether  such  change  was 
made  before  or  after  the  formal  execution  of  the  deed  is 
not  entirely  clear,  nor  is  it  material  for  present  puriioses 
to  inquire,  lHH*aus<^  if  inelTective  as  a  conveyance  of  the 
legal  title,  there*  can  l)e  no  doubt  of  its  evidential  value, 
taken  in  conn<*ction  with  the  other  evidence  on  the  question 
whether  the  plaintilT  was  in  possc^ssion  under  a  contract 
of  purchase.  It  is  contended  that  the  exclusion  of  this  evi- 
dence was  error  without  prejudice,  because  the  plaintiff 
failcHl  in  his  proof  on  other  f(*atures  of  the  case.  This  con- 
t^'ntion,  we  think,  is  without  merit.  One  of  the  proposi- 
tions which  the  plaintiff  was  n^quirtnl  to  establish,  in  or- 
der to  recover  on  his  first  cause  of  action,  was  that  he  had 
sufficient  title  to  the  premises  when  the  loss  occurred  to 
enable  him  to  maintain  the  action.  When  his  proof  on 
that  proposition  waa  rejec^ted,  erroneously,  we  think,  he 
was  doome<l  to  defeat,  whatc^ver  proof  might  be  forthcom- 
ing on  other  branch(*s  of  the  case.  The  law  does  not  re- 
quire vain  things,  and  does  not,  therefore,  require  a  liti- 
gant to  furnish  proof  which  could  in  no  manner  affect  the 
result  of  the  trial.  This  of  cours(*  applies  only  to  the  cause 
of  action  in  support  of  which  the  evidence  was  offered. 

As  to  the  sei'ond  cause  of  action,  it  is  pleaded  as  a  de- 
fense, and  conclusively  shown  in  evidence,  that  soon  after 
the  construction  of  the  roadbed  or  embankment,  alleged 
to  have  caused  the  overflow  of  plaintiff's  lands  and  con- 
secjuent  damage  thereto,  the  tlu*n  owner  of  the  lands  fi-om 
whom  plaintiff's  title  to  such  lands  is  derived  brought  an 
action  against  the  defendant  and  another,  asking  judgment 
on  these  causes  of  action,  one  of  which  was  for  damage  for 
injury  to  a  part  of  said  lands  by  reason  of  the  negligent 
construction  of  such  roadbi^l  or  embankem^mt,  whereby 
surface  water  was  thrown  back  and  over  the  lands.  In  that 
action,  judgmcMit  was  given  generally  for  the  plaintiff, 
which  was  subs(»qu(»ntly  paid. 

The  general  rule  is  that,  where  the  obstruction  causing 
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the  overflow  of  water  and  consequent  damage  to  the  land 
is  of  such  a  character  that,  unk^ss  intterfered  with  by  the 
hand  of  man,  it  will  continue  indefinitely,  the  damages, 
past  and  prospective,  are  recoverable  in  one  action,  and 
successive  actions  therefor  can  not  be  maintained.  Hodge 
V.  Shaic,  85  la.  137;  McGillis  v.  Willis,  39  111.  App.  311; 
Pierro  v.  8L  Paul  d  N.  P.  R.  Co.,  39  Minn.  451.  The  cause 
of  action  is  single  and  indivisible,  and  when  it  passes  into 
judgment,  such  judgment  is  a  bar,  not  only  to  a  subsequent 
action  for  the  damages  to  the  land  actually  litigated,  but 
to  a  subsequent  action  for  any  such  damage  thereto  as 
might  have  been  litigated  in  the  former  suit.  Perry  v/ 
Dickeraon,  85  N,  Y.  345;  Bainl  v.  United  States,  96  U.  S. 
430;  DcWeese  v.  8mith,  97  Fed.  309;  Bariels  v.  Schell,  16 
Fed.  341;  Beranio  v.  Southern  P.  R.  Co.,  86  Cal.  415;  Brox- 
ton  V.  Nelson,  103  Ga.  327,  68  Am.  St.  Rep.  97.  That  such 
judgment  is  binding  not  only  on  the  parties  but  their 
privies  is  elementary. 

The  obstruction  complained  of  in  this  case  is  the  same 
one  that  was  alleged  to  have  caused  the  daiaage  in  the 
former  suit;  it  is  of  a  permanent  character,  and  one  which 
will  continue  indefinitely  unless  interfered  with  by.  the 
hand  of  man.  It  follows,  then,  from  what  haij  been  said, 
that  the  entire  damage  to  the  land,  past  and  prospective, 
was  recoverable  in  the  former  suit,  and  that  the  judgment 
rendered  therein  is  a  bar  to  the  plaintiff's  second  cause  of 
action. 

There  is  one  point  of  difference  in  the*  petition  in  the 
former  case  and  that  in  the  present  which  requires  notice. 
In  the  former,  a  total  lack  of  provision  for  carrying  off  tli(^ 
water  is  averred ;  in  the  present,  it  is  alleged  in  effect  that 
no  such  provision  had  been  made  save  a  certain  ditch, 
which,  it  is  alleged,  was  of  insufficient  capacity  and  fall  to 
carry  off  the  water,  and  which  the  defendant  had  permitted 
to  become  and  remain  obstructed.  The  ditch  wa.s  con- 
8tru(*t(*d  before  the  former  suit  was  brought,  and  any  faults 
in  its  original  construction  were  part  of  the  plaintiff's  case 
at  that  time.    Hence,  not  only  the  negligent  construction 
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of  the  road  itself,  but  also  of  the  ditch  which  was  a  part  of 
the  same  project,  is  eliminated  from  the  present  case  by 
the  former  adjudication.  If,  then,  the  plaintiff  has  a  cause 
of  action  for  the  overflow  of  his  land,  it  must  be  for  such 
overflow  as  was  occasioned  by  the  obstruction  of  the  diteh, 
as  that  is  the  only  act  or  omission  approaching  negligence 
averred  which  is  not  included  in  the  former  adjudication. 
But  there  is  a  total  failure  to  show  what  portion,  or  that 
any  portion,  of  the  alleged  damage  was  occasioned  by  the 
omission  to  kiHij)  and  maintain  the  ditch  free  from  obstruc- 
tions. It  follows,  then,  that  the  defendant  was  entitled  to 
the  dir(H!tion  of  a  verdict  so  far  as  the  second  cause  of  ac- 
tion is  concerned.  But  as  the  judgment  and  verdict  are 
general,  for  the  erroneous  exclusion  of  the  evidence  offered 
by  the  plaintiff  in  support  of  his  first  cause  of  action,  the 
judgment  should  be  reversed  and  the  cause  remanded  for 
further  proceedings  acording  to  law. 

Fawcett  and  Glanville,  CC,  concur* 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the*  cause  remanded  for  further  proceedings  according  to 
law. 

Reversed. 


Robert  Johnson,  Tritstee,  appellee,  v.  Sherman  ConNTY 
Irrigation,  Water  Power  and  Improvement  Com- 
pany, APPELLANT. 

Filed  Mabch  17,  1904.    No.  13,453. 

1.  Appeal:    Reversal.     Where,  upon  appeal  of  a  suit  in  eqnlty,  the 

decree  of  the  trial  court  in  favor  of  the  plaintiff  is  reversed  and 
the  cause  remanded  for  further  proceedings  upon  amended  plead- 
ings, nothing  has  hecome  res  judicata,  or  the  "law  of  the  case" 
binding  on  the  trial  court,  except  that  the  pleadings  and  evi- 
dence on  the  first  appeal  did  not  authorize  the  decree. 

2.  Appurtenances.      The    ruling    made   on    the    former   appeal,    that, 

"Where  a  mill  is  erected  and  a  water-power  obtained  by  the  aid 
and  cooperation  of  adjoining  landowners,  any  right  of  llowage 
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over  their  premises  of  water  for  the  mill  arranged  for  and  con- 
templated by  the  owners,  as  subscribers  toward  its  construction, 
becomes  appurtenant  to  the  mill/'  reannounced. 

3.  Easement:    Pabol  Agreement.     If  one  owning  land  traversed  by  a 

stream  sells  a  portion  thereof  to  another,  and  at  the  same  time 
gives  such  other  person  by  parol  the  right  to  overflow  the  re- 
mainder of  the  land  by  erecting  a  dam  on  the  land  so  conveyed, 
and  the  purchaser,  relying  on  such  parol  agreement,  erects  such 
dam  and  a  mill  operated  by  water,  and  maintains  the  same,  the 
parol  agreement  becomes  enforceable.  If  viewed  as  a  license,  the 
acts  of  the  purchaser  render  the  license  irrevocable.  If  viewed 
as  an  easement,  they  take  the  grant  out  of  the  statute  of  frauds. 
Newcomh  v,  Royce,  42  Neb.  323,  followed. 

4.  Ck>nveyance:    Consideration.    The  above  rule  applies  as  well  where 

the  mill  site  is  conveyed  in  consideration  of  the  erection  of  the 
mill,  as  where  other  consideration  is  paid  therefor,  and  where  the 
privileges  g^ven  consist  of  other  beneficial  rights  necessary  to 
the  use  of  the  mill. 

6.  Mortgage  Foreclosure:  Sher»t*s  Deed:  Basements.  Where  a 
sheriff's  deed,  made  as  the  result  of  foreclosure  of  a  mortgage, 
properly  conveys  realty  consisting  of  mill  property  together  with 
che  appurtenances  thereto  belonging,  the  easements  appurtenant 
to  the  mill  property  and  necessary  to  its  use  and  enjoyment, 
owned  and  used  by  the  mortgagor  in  connection  therewith  at  the 
time  of  the  foreclosure,  pass  as  appurtenances  to  the  mill  property. 

6.  Lease:    Statute  of  Limitations.    Where,  after  conveyance  of  such 

property  by  sheriff's  deed,  the  premises  are  leased  by  the  pur- 
chaser to  the  mortgagor,  possession  of  any  portion  of  the  property 
or  its  appurtenances,  derived  by  third  persons  from  the  tenant, 
will  not  stop  the  running  of  the  statute  of  limitations  in  favor  of 
the  lessor's  title. 

7.  Beview:    Decree.    Record  examined,  and  held  to  authorize  the  de- 

cree except  as  modified  herein. 

8.  Easement:    Rights  of  Owner.    An  easement  consisting  of  the  right 

to  maintain  a  mill-pond  upon  the  land  of  another,  does  not  de- 
prive the  owner  of  the  land  of  any  use  thereof  which  does  not 
Interfere  with  the  enjoyment  of  the  easement. 

Appeal  from  the  district  court  for  Valley  county :  John 
R,  Thompson,  Judgk.    Reversed  with  directions. 

R.  J.  Nightingale,  for  appellant. 

O.  A.  Abbott,  contra. 

Or^NVILLE,  C. 

This  case  is  before  the  court  a  second  time  on  appeal  by 
the  defendants,  having  been  once  reversed  by  an  opinion 
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found  in  03  Nob.  510,  wherein  it  was  remanded  for 
further  proceedings.  A  general  statement  of  the  matters 
in  dispute  is  found  in  that  opinion,  to  which  we  refer,  men- 
tioning herein  only  such  other  matters  as  are  now  involve<l. 
A  new  trial  was  had  upon  new  pleadings,  and  new  findings 
and  decree  were  made  in  plaintiff's  favor,  diffeii>nt  in  some 
regards  from  the  original  decree.  It  is  herein  contended 
by  defendants  that  certain  matters  retried  by  the  district 
court  had  become  res  judicata  by  our  former  decision,  and 
we  take  up  this  contention  first.  The  question  involved 
in  this  case  is,  what  rights  passed  to  the  plaintiff  by  a 
judicial  sale  of  the  mill  property  involvcnl,  •  as  appurte- 
nances thereto?  To  Ik*  more  specific,  the  rights  in  dispute 
are  the  rights,  claiuKKl  by  the  plaintiff  to  have  so  passed, 
to  flow  land  north  of  the  mill  site  as  a  part  of  the  mill- 
pond,  the  fee  to  which  land  was  purchased  by  the  mort- 
gagor after  the  date  of  the  mortgage  which  is  the  basis  of 
the  plaintiff's  title,  but  which  land  was  theij^  so  flowed; 
also  the  right  to  use  a  portion  of  the  mill-race  as  then  actu- 
ally constructed,  not  upon  land  to  which  the  mortgagor 
ever  acqiiired  the  fee,  together  with  a  right  to  take  water 
from  the  river  in  connection  therewith.  We  think  the 
Slope  and  extent  to  which  our  opinion  on  the  former  ap- 
peal goes,  as  adjudicating  the  rights  of  the  parties  herein, 
is  fairly  shown  by  the  following  excerpts  therefrom. 
"Plaintiff"  alleges  an  agrc*ement,  oral  or  in  writing,  between 
the  various  owners  of  the  property  affected  and  Schaupp, 
in  the  spring  of  1887,  to  make  to  Schaupp  an  absolute  title 
to  the  strip  of  land  constituting  the  present  race-way  in 
consideration  that  Schaupp  should  erect  the  mill."  "Aa 
before  suggestcnl,  the  question  raised  is  as  to  the  existence 
of  title  in  the  plaintiff  to  the  strip  of  land  claimed  for  a 
head-race  in  the  north  half  of  the  section,  and  also  as  to 
the  extent  and  character  of  the  water  right  possessed  by 
plaintiff."  "It  seems  clear  that  the  decree  as  it  stands 
can  not  be  sustained.  It  gives  a  degree  of  control  to  the 
mill-race  as  it  now  exists  which  only  belongs  to  one  who 
holds  in  fee.     As  abow  stated,  the  evidence  is  very  far 
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from  disclosing  any  such  title  in  any  portion  of  the  north 
half  of  the  section  on  the  part  of  plaintiff."  "The  state 
of  facts  in  this  ca«e  warrants  no  finding  of  an  absolute 
and  exclusive  right  in  plaintiff  to  the  dam  and  to  the  racie- 
way,  with  its  tow-head  and  sluice  in  the  north  half  of  the 
stHrtion."  "It  seems,  however,  clear  that  there  was  during 
all  the  time  from  1887  until  the  irrigation  company^* 
purchase,  with  only  temporary  interruptions,  some  use  of 
water  privileges  by  the  mill."  "It  would  seem  that  plain- 
tiff's rights  in  the  premises  depend  upon  something  neither 
alleged  nor  shown  by  the  evidence  with  any  definiteness, 
viz.,  the  rights  held  by  John  G.  Schailpp  in  this  mill-race 
and  water-power  on  November  21,  1887,  at  the  time  the 
d(^l  was  made  to  Charles  Moore  and  August  Schaupp  for 
his  benefit,  and  tte  mortgage  executed  by  them."  "Some 
prior  right  to  draw  water  from  the  river  over  the  original 
race-way,  aa  contemplated  at  the  time  of  the  subscription 
agre<Hiient,  and  as  conveyed  by  "V^^all,  with  a  right  to  con- 
demn for  additional  race-way  and  miil-pond,  and,  when 
that  is  done,  to  have  so  much  use  of  the  water,  seems  to 
be  the  extent  of  plaintiff's  rights.  To  vindicate  them  will 
evid<*ntly  require  an  amendt^l  p(^tition  and  a  new  trial. 
It  is  therefore  recommended  that  the  decree  of  the  dis- 
trict court  be  reversed  and  s(4  aside,  the  injunction  dis- 
solvc*d,  and  the  cause  remanded  for  further  proceedings. 
By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
set  aside,  the  injunction  dissolved,  and  the  cause  remanded 
for  further  proceedings.    Reversed  and  remanded." 

We  are  persuaded,  and  so  hold,  that  plaintiff  had,  when 
the  cause  was  thus  remanded,  a  right  to  amend  his  plead- 
ings by  alleging  any  facts  that  would  show  any  lawful 
right  he  claimed  touching  the  things  in  controversy,  and 
to  introduce  any  competent  evidence  to  est4ibli8h  those 
facts;  that  he  was  neither  confined  to,  nor  precluded 
from  using  the  allegations  in  the  former  pleadings,  nor 
the  evidaace  produced  on  the  former  trial;  that  he  might 
in  the  new  trial  prove  any  fact  material  to  his  rights^ 
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whether  he  liad  ph^ach^l  and  failed  to  prove  them  before, 
or  only  failed  to  plead  them.  What  was  decided  on  the 
former  appeal  is,  that  the  case  made  by  the  pleadings  and 
evidence  did  not  warrant  the  decree.  If  the  pleadings 
and  Evidence  now  show  that  any  of  the  rights  in  dispute 
belong  to  the  plaintiff,  he  is  entitled  to  have  them  awarded 
by  the  new^  decree. 

The  findings  and  decree  now  before  us  are  specific  and 
somewhat  lengthy,  covering  16  type-written  pages.  No 
good  purpose  would  be  subserved  by  copying  the  same  or 
making  any  very  close  analysis  thereof.  The  findings  of 
fact  justify  the  conclusions  of  law,  so  far  as  they  are 
favorable  to  the  plaintiff,  undQr  the  rule  announced  in 
our  former  opinion:  "TNTiere  a  mill  is  erected  and  a 
water-power  obtained  by  the  aid  and  cooperation  of  ad- 
joining landowncTH,  and  right  of  flowage  over  their  prem- 
ises of  water  for  the  mill  arranged  for  and  contemplated 
by  the  owners,  as  subscribers  toward  its  construction,  be- 
comes appurtenant  to  the  mill."  And  in  Netocomb  v. 
Royce^  42  Neb.  323 :  "If  one  owning  land  traversed  by  a 
streiun  sells  a  portion  thereof  to  another,  and  at  the  same 
time  gives  such  otlier  person  by  parol  the  right  to  overflow 
the  remainder  of  the  land  by  erecting  a  dam  on  the  land 
so  conveyed,  and  the  purchaser,  relying  on  such  parol 
agreement,  erects  such  dam  and  a  mill  operated  by  water, 
and  maintains  the  same,  the  parol  agreement  becomes  en- 
forceable. If  viewed  as  a  license,  the  acts  of  the  pur- 
chaser render  the  license  irrevocable.  If  viewed  as  an 
easement,  th(\v  take  the  grant  out  of  the  statute  of  frauds." 
There  can  be  no  question  but  that  the  mill-race  as  now 
located  is  throughout  nearly  its.  entire  length  precisely 
where  all  the  parties  originally  understood  and  agreed 
that  it  should  be.  It  follows  a  natural  channel  that  was 
the  cause  of  the  selection  of  the  locality  for  a  water- 
power.  The  contention  that  it  was  intended  to  tap  the 
river  further  south  is  based  upon  the  calls  Iq  a  deed  made 
after  the  channel  was  excavated.  Such  route  was  never 
surveyed  or  worked.    There  app(^ars  to  have  been  a  mis- 
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take  or  misunderstanding  in  regard  to  these  calls  because 
they  are  made  with  reference  to  some  wrong  variation 
from  the  magnetic  pole,  but  the  only  right  of  way  given 
and  used,  or  surveyed,  is  where  the  race  is  located.  That 
is  the  route  intend(,^d  by  the  deed  from  Wall,  and  is  where 
the  new  decree  flLxes  the  right  of  way.  The  mill-race 
across  the  land  known  as  lot  2  in  the  section  in  question, 
or  the  Fries  tract,  is  where  it  originally  was,  except  that 
a  sharp  bend  made  on  land  so  low  that  the  banks  would 
not  always  hold  the  water,  was  avoided  by  cutting  across 
the  bend  on  a  little  higher  gi'ound.  This  land  was  owned 
by  John  Wall  when  the  agreement  was  made  to  furnish 
such  right  of  way,  to  secure  the  location  and  erection  of 
the  mill.  Schaupp's  proposition  was  to  build  the  mill  for 
a  donation  of  money,  a  mill  site  and  '*sixty  feet  for  the 
head-race  to  the  mouth  of  the  channeV  It  appears  from 
the  findings  of  the  court,  which  are  supported  by  suflBinent 
evidence,  that  Pries  purcbased  this  property  from  John 
Wall  after  the  agreement  with  Schaupp  to  give  the  right 
of  way  for  the  mill-race;  that  Fries  knew  of  the  agree- 
ment and  purchascHi  the  land  without  asking  for  its  re- 
pudiation, allowed  the  mill-race  to  be  dug  in  accordance 
with  such  agreement  without  objection,  and  the  reason 
that  no  reservation  of  the  right  of  way  for  the  mill-race 
was  placed  in  the  decni  from  Wall  to  Fries,  was  not  be- 
cause of  any  mistake  as  to  the  location  of  the  mill-race, 
for  it  was  known  that  it  would  follow  a  well  defined  chan- 
nel to  the  river,  but  because  of  a  belief  by  both  Wall  and 
Fries  that  the  land  sold  did  not  cover. any  part  of  that 
channel.  Fries  bought  with  knowledge  of  Schaupp's 
right  in  the  premises  under  the  contract  with  Wall,  al- 
lowed valuable  improvements  to  be  made,  based  upon 
those  contract  rights,  without  objection,  and  is,  we  think, 
estopped  to  deny  Schaupp's  right  to  the  mill-race.  Per- 
haps he  should  even  be  held  trustee  of  the  legal  title  for 
Schaupp,  or  be  required  to  specifically  perform  WalFs 
contract.  Wall,  under  the  evidence  and  findings,  and  the 
rules  announced  by   this   court  above  referred  to,   was 
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bound  by  his  contract.  Fries  bought  with  a  knowle<lge  of 
all  the  facts,  and  thcrc^fon*  subjcH^t  to  the  contract  The 
fact  that  when  he  bou«At  he  did  not  suppose  liis  tract 
<'xtended  ovc^r  any  of  the*  channel  in  question  is  imma- 
terial, he  kn(*w  of  Schaupp's  right  to  that  channel. 

The  mill-race*  proper  (^ntei-s  the  land  of  Fries  about  220 
feet  west  of  its  southeiist  corner,  runs  nearly  west-north- 
>^'<»st  some  GOO  f(vt,  and  connects  wnth  a  natural  channel 
of  the  Loup  riv(*r  which  extends  about  northwest  between 
the  main  land  and  iin  island,  up  beyond  the  Fries  tract, 
and  across  tlu*  southwest  corner  of  a  tract  then  belong- 
ing to  on<*  Rounds,  to  the  head  of  the  island.  .  The  usi*  of 
this  cluunu^l  was  a  nen-essary  part  of  the  proposed  water- 
power  schem<%  and  had  been  promised  by  the  owners  of 
the  property  throughout  its  entire  length  to  Schaupp, 
in  consideration  of  his  locating  and  erecting  the  mill. 
At  the  time  lh(*  mortgage  herein  referred  to  was 
taken.  Hounds  told  the  agent  of  the  creditor  who 
took  the  security  **that  he  had  agreed  that  Mr.  Schaupp 
might  use  that  water  through  there.''  That  carries  the 
right  to  the  use  of  that  channel  down  to  where  the  chan- 
nel entereil  th(?  land  of  Wall,  who  w^a^  one  of  the  active 
parties  in  swuring  the  location  of  the  mill,  and  had 
promised  the  use  of  the  water  in  the  channel)  and  the  right 
of  way  from  it  for  the  mill-race. 

There  is  another  reason  why  the  defendants  can  not 
prevail  as  to  the  right  of  way  across  the  Fries  tract  By 
Fries'  testimony,  Schaupp  excavated  the  channel  across 
his  land  in  June,  1887.  Schaupp  remained  in  undisputed 
possession,  and  used  the  channel  as  an  appurtenance  to 
the  mill,  down  to  the  time  of  the  foreclosure  sale,  and 
whatever  int(*r(^t  he  had  was  appurtenant  to  the  mill  and 
passed  by  the  sheriff's  deed.  Schaupp  leased  the  property 
from  the  plaintiif,  and  was  in  possession  of  the  entire 
plant  under  the  lease.  Whatever  possession,  if  any,  the 
defendants  had  in  the  ditch  during  the  continnance  of 
such  leaH(s  they  acquired  from  Schaupp  by  contract, 
knowing  him   to  be  in  possession  as  plaintiff^B  tenant. 
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They  could  not  hold  posses^sion  so  acquired  adversely  to 
plaintiff,  <*speeially  without  notice  to  him.  Schaupp's 
poHseKKion  under  the  lease  continwnl  until  in  July,  1897. 
Prior  to  that  time,  defendants  holding  their  possession 
und»  plaintiff's  lessee,  were  holding  under  plaintiff,  and 
were  estopped  to  claim  adversely  to  the  plaintiff,  until 
they  had  surrendered  the  possession.  At  the  time  Schaupp 
surrendered  his  lease,  the  ten  years'  statute  of  limitations 
had  fully  run,  and  plaintiff's  title  to  an  easement  ,of  right 
of  way  for  the  mill-race  had  ripened  under  the  statute. 
All  of  the  rights  which  the  new  decree  gives  the  plaintiff 
in  the  mill-race  and  works  above  the  mill  ajid  mill-pond 
were,  we  think,  clearly  appurtenant  to  the  mill  at  the 
time  of  the  foreclosure  sale,  and  passed  as  against  the 
defendants  by  the  sheriff's  deed. 

Turning  now  to  the  question  of  the  rights  of  the  parties 
as  to  the  land  north  of  the  mill  site  flowed  by  the  mill- 
pond  within  the  high  banks  of  Hawthorne  creek,  we  find 
that  the  race  discharges  the  water  into  the  pond.  That 
the  mill  wheel  is  fed  from  the  pond  is  shown  by  the  maps 
and  diagrams  of  both  parties.  To  fill  the  pond  is  im- 
possible without  flooding  the  land,  and  to  use  the  power 
for  the  mill  is  impossible  except  the  pond  be  filled.  When 
Schaupp  created  the  pond  for  the  use  of  the  mill,  partly 
on  the  mill  site  and  partly  above  it,  th<*  pond  became  an 
appurtenance  to  the  mill,  necessary  and  appropriate  for 
use  in  connection  therewith.  If  he  had  obtained  title  to 
the  easement  by  donation  toward  the  enterprise,  it  would 
have  gone  with  the  mill  as  an  appurt-enance.  Having  created 
the  pond  for  use  of  the  mill  and  then  purchased  the  land  it 
coverSj  while  the  fee  in  the  land  would  not  pass  by  sale  of 
the  mill  and  site,  yet  the  easement  of  right  of  flowage,  we 
think,  would  pass  as  an  appurtenance  to  the  mill  property. 
The  fact  that  Schaupp  perfected  his  right  to  flow  the  land 
after  the  giving  of  the  mortgage  would  not  prevent  it 
from  so  passing,  the  same  as  other  betterments  to  the 
land  in  the  form  of  buildings  and  machinery  afterwards 
added  to  the  premises,  would  so  pass.    Its  use  in  connec- 
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tion  with  the  mill  wajs  open  and  visible.  It  was  an  ap- 
parent easement  as  that  term  is  used  in  law.  If  Schaupp 
had  owned  and  sold  the  mill  at  the  date  of  the  sheriff's 
deed;  the  easement  would  have  passed  by  an  implied 
grant.  The  owners  of  the  fee  continued  to  have  the  right 
to  make  use  of  the  land  in  any  way  that  did  not  lessen  the 
enjoyment  of  such  easement,  but  the  mill  property  is  the 
dominant  estate.  The  decree  gives  plaintiff  only  such 
an  easement.  We  are  satisfied  with  the  holdings  of  this 
court  atove  referred  to,  and  are  conteijt  to  follow  them 
without  further  argument,  and,  applied  to  the  facts  in 
this  case,  we  think  they  support  the  findings  and  decree 
of  the  lower  court. 

The  trial  court  limited  the  rights  of  the  plaintiff  in  the 
disputed  property  to  such  use  as  will  yield  for  the  mill 
15  horse-power  through  the  water  power  plant,  upon  the 
theory,  as  we  understand,  that  our  former  decision  pre- 
vented its  giving  to  plaintiff  a  right  to  any  greater  flow 
than  had  been  obtained  at  the  date  of  the  foreclosed  mort- 
gage.   We  do  not  so  understand  the  matter.    The  dona- 
tions of  the  rights  acquired  by  Schaupp  were  for  the  mill 
he  proposed  to  build.     Though  he  had  not  at  the  date 
of  the  mortgage  acquired  sufficient  flow  to  give  him  power 
to  run  the  mill  to  its  full  capacity,  if  he  had  done  so 
afterwards  under  the  subscription  agreement,  we  think 
he  could  not  deprive  the  mortgagee  of  the  power  ac- 
quired and  used  in  operating  the  mill,  after  sale  of  the 
mill  and  appurtenances  under  foreclosure.    Mr.  Schaupp, 
as  a  witness  for  the  defendants,  testified  that  soon  after 
he  turned  the  water  to  the  wheel  he  could  grind  at  **half 
capacity,"  and  that  the  capacity  of  his  mill  required  40 
horse-power.    While  he  also  testified  that  his  first  wheel 
would  develop  but  15  horse-power  under  a  three  foot  fall, 
he  also  testified  that  he  in  some  manner  increased  the  fall 
and  the  power  obtained.     We  think  it  well  established 
from  the  evidence  that  the  fall  obtained  is  greater  than 
three  feet,  and  do  not  think  the  limitation  of  plaintiff  to 
the  use  of  15  horse-power  is  just,  under  the  evidence. 
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neither  do  we  think  the  plaintiff  has  well  established  his 
right  to  the  use  of  more  water  than  is  sufficient  to  develop 
20  hopse-power  under  the  fall  obtained. 

The  decree  rendered  preserves  the  rights  of  the  parties 
in  a  joint  use  of  the  property,  and  water,  and  water  right 
to  the  extent  that  such  joint  use  is  proper  and  right  under 
the  evidence,  and  should,  we  think,  be  affirmed  except  in 
the  following  particular.  A  joint  use  of  the  mill-pond  as 
a  reservoir  seems  necessary  to  the  enjoyment  of  the  several 
rights  of  each  party,  and  is,  w(»  think,  intended  to  be  given 
by  the  decree.  The  plaintiff  luus  only  an  easement  to  main- 
tain the  pond  at  its  accustomed  height ;  the  enjoyment  of 
such  easement  would  not  be  disturbed  by  the  defendants' 
use  of  the  property,  in  which  they  own  the  fee,  for  th(^ 
purpose  of  allowing  water  to  flow  in  and  out,  provided 
they  do  not  interfere  with  plaintiff's  maintaining  the  pond 
at  such  height  as  to  give  him  the  power  he  is  found  to  be 
entitled  to.  By  the  decree,  before  the  defendants  can  so 
use  the  mill-pond,  they  will  be  compelled  to  make  a  canal 
on  their  own  premises,  diverging  from  the  present  canal 
and  mill-race  at  the  point  where  the  present  race  ent(n*s 
the  south  half  of  the  section,  and  a  device  to  measure  the 
water  to  which  plaintiff*  is  entitled  is  required  to  be  placed 
at  this  point  of  divergence,  to  be  maintained  at  the  equal 
and  joint  cost  of  plaintiff  and  defendants.  Plaintiff's  mill- 
race  discharges  into  the  pond;  if  defendants'  canal  shall 
also  discharge  into  the  pond,  it  would  be  useless  to  meas- 
ure the  water  which  flows  through  plaintiff's  separate 
mill-race.  It  must  be  true  that  the  plaintiff,  by  knowing 
the  capacity  of  his  water  wheel,  may  also  know  the  height 
to  which  the  water  must  be  maintained  in  his  flume  to 
give  him  the  specific  power  to  which  he  has  been  found  to 
be  entitled.  Instead  of  providing  a  measuring  device,  we 
think  the  decree  should  be  modificHl  so  as  to  allow  the 
plaintiff  to  use  the  quantity  of  watc^r  uecessiiry  to  furnish 
such  power,  and  to  restrain  him  from  using  water  in  ex- 
cess of  such  amount. 

The  decree  should  be  so  modified  as  to  allow  the  plain- 
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tiflf  the  use  of  sufficient  water  to  develop  20  horse-power 
instead  of  15,  also,  so  as  to  i*e(iuire  tbt^  plaintiff  to  pav 
two-fifths  instead  of  one-third  of  the  cost  of  keeping  up 
the  plant,  as  provided  by  the  deirei*;  and  further,  by  strik- 
ing out  the  provision  for  maintaining  a  measure  device, 
and,  instead  thereof,  entering  an  order  restraining  the* 
plaintiff  from  using  more  than  the  quantity  of  water  rt*- 
quired  to  produce  20  horse-power  under  the  fall  obtainwl 
by  maintaining  the  pond  at  its  accustomed  height,  this 
restriction,  however,  to  take  effect  only  after  the  defend- 
ants shall  become  entitled  to  the  use  of  the  pond  by  mak- 
ing their  own  canal  leading  thereto  as  provided  by  the 
decree.  In  all  other  respects,  the  decree  should  be 
affirmed. 

We  therefore  recommend  that  the  cause  be  remanded, 
with  direction  to  the  district  court  to  modify  its  decTce  in 
the  above  particulars  only,  the  decree  to  stand  as  entereil 
in  all  other  respects. 

Fawcbtt  and  Albert,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  this  cause  be  i*emanded,  with 
directions  to  the  district  court  to  modify  its  decree  so  as 
to  allow  the  plaintiff*  th(i  use  of  sufficient  water  to  develop 
20  horse-power  instead  of  15,  also,  so  as  to  require  the 
plaintiff  to  pay  two-fifths  instead  of  one-third  of  the  cost 
of  keeping  up  the  plant,  as  provided  by  the  decn^e;  and 
further,  by  striking  out  the  provision  for  maintaining  a 
measuring  device,  and,  instead  thereof,  entering  an  onler 
restraining  the  plaintiff  from  using  more  than  the  quan- 
tity of  water  reciuired  to  produce  20  horse-power  under 
the  fall  obtained  by  maintaining  the  pond  at  its  accus- 
tomed heigTTt;  such  restriction  to  take  eff(H»t  only  after 
tlic  defendants  shall  have  become  entitled  to  the  use  of  the 
pond  by  making  their  own  canal  leading  thereto  in  ac- 
(*ordance  with  the  d(HTee;  and  in  all  other  respects,  that 
the  dcH:re<»  stand  affirmed. 

Judgment  ArcoRDiNfiriY. 
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Thomas    Bonacum,    Bishop,    appellant,    v.    William 
Murphy,  appellee.* 

Filed  March  17,  1904.    No.  13,390. 

1.  Xodeeiastlcftl  Tribunals:  Civil  Courts:  Review.  The  courts  will 
not  review  the  judgments  or  acts  of  the  governing  authorities  of 
a  religious  organization  with  reference  to  its  internal  affairs,  for 
the  purpose  of  ascertaining  their  regularity  or  accordance  with  the 
discipline  and  usages  of  such  organization,  l^ut  they  will  inquire 
and  determine  whether  or  not  a  church  tribunal,  which  under- 
takes to  expel  a  member,  has  been  organized  in  conformity  with 
the  constitution  of  the  church,  and  whether  a  member  of  such 
tribunal  is  disqualified  under  the  rules  and  canons  of  the  church 
from  sitting  as  a  judge  in  the  case.  These  questions  are  not 
ecclesiastical  and  within  the  exclusive  jurisdiction  of  the  eccle- 
siastical tribunal,  although  the  decisions  of  such  tribunal,  if  prop- 
erly and  legally  constituted,  would  be  binding  on  the  ciril  courts 
on  all  matters  properly  before  it  for  trial. 

2. :     Appeal:     Bnforcino   Sente.nce:      Injunotioit.     Where   a 

church  tribunal  of  original  jurisdiction  proceeds  to  try  and  dis- 
cipline or  expel  a  member  of  the  society,  and  the  member  pro- 
ceeded against  claims  that  the  presiding  judge  is  disqualified 
from  acting  on  account  of  a  challenge  interposed  before  the  com- 
mencement of  the  trial,  and  where  such  challenge  has  been  dis- 
regarded and  an  appeal  has  been  taken  by  the  accused  to  an 
appellate  church  tribunal,  the  civil  courts  have  jurisdiction  to 
enjoin  the  enforcement  of  a  sentence  pronounced  against  the  ac- 
cused until  the  appellate  ecclesiastical  tribunal  has  disposed  of 
the  appeal. 

3.  Appeal:     Injunction.     Where  the  district  court  has  enjoined  the 

enforcement  of  a  decree  of  an  ecclesiastical  court  or  the  prosecu- 
tion of  any  civil  action  against  the  accused,  until  an  appeal  taken 
by  him  has  been  determined  by  the  appellate  ecclesiastical  court, 
it  is  immaterial  whether  such  appeal  is  suspensive  or  devolutive, 
as  the  injunction  must  be  observed  and  obeyed  until  the  appeal 
has  been  disposed  of. 

4.  Xvidenoe:     Review.     Evidence  examined,  and  held  to  warrant  the 

finding  of  the  trial  court  that  an  appeal  taken  by  the  defendant . 
had  not  been  determined  or  disposed  of. 


Appeal   from   tlio  district   (oiirt   for  Sowanl  couuty: 
Samuel  TI.  Sornbokcsfr,  Juihje.    Affirmed. 


*  Rehearing  allowed.    See  opinion,  p.  487,  post. 
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O.  E,  Holland  and  RoBcoe  Pound,  for  appellant 
M.  D.  Carey  and  Norval  Brothers,  contra. 

DUFFIE,  C. 

The  appellant,  as  bishop  of  the  Roman  Catholic  church 
in  the  diocese  of  Lincoln,  brought  this  ection  against  the 
appellee,  a  priest  of  the  mission  of  Seward  in  said  diocese, 
to  enforce  the  deftretal  order  of  the  curia,  the  ecclesiastical 
court  of  the  diocese,  against  the  appellee  for  alleged  wil- 
ful and  continued  disregard  and  \iolation  of  the  canons, 
rules,  regulations  and  discipline  of  said  church,  and  for 
wilful  disobedience  to  his  superiors.  For  convenience  the 
parties  will  be  designated  as  in  the  court  below,  plaintiff 
and  defendant. 

The  plaintiff's  petition  is  in  two  counts,  and  sets  out 
his  cause  of  complaint  in  detail  and  at  great  length.  The 
material  allegations  are,  however,  the  following:  After 
alleging  that  he  is  bishop  of  the  diocese  of  Lincoln,  which 
comprises  that  part  of  the  state  of  Nebraska  south  of  the 
Platte  river,  it  is  stated  that  the  mission  of  Seward 
comprises  certain  real  estate  upon  which  is  located  a 
church  and  parsonage  and  also  certain  real  estate  ^nd  the 
church  building  thereon  at  Ulysses.  In  1897  the  defend- 
ant was  appointed  to  this  mission  and  took  up  his  abode 
in  the  parsonage  at  Seward ;  that  by  virtue  of  the  laws, 
canons,  statutes,  discipline,  rules  and  regulations  of  the 
Roman  Catholic  church,  the  plaintiff  is  invested  with  the 
power  and  authority  to  transf(T  at  his  pleasure  any  priest, 
pastor  or  rector  from  any  parish  or  mission  within  the 
dioc(*se  of  Lincoln  as  an  administrative  act,  and  also,  if 
rt»quired  by  the  nature  of  the  case,  by  a  judicial  act;  that 
in  the  exercise  of  his  prerogative  he  suspended  and  trans- 
fernxl  the  defendant  from  the  mission  of  Seward  on  May 
5,  1900,  and  thereafter  appointed  as  rector  or  priest  of 
said  mission  the  Reverend  John  A.  Hays;  and  that  on 
April  5,  1900,  in  the  exercise  of  his  authority  he  trans- 
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ferred  the  defendant  from  the  mission  of  Seward  to  that 
of  Red  Cloud,  in  Webster  county,  Nebraska;  that  it  was 
the  duty  of  the  defendant  under  the  rules  and  regulations 
of  the  church  to  immediately  comply  with  such  sentence 
of  transfer  upon  the  same  being  known  to  him,  but  that 
he  failed  and  refused,  and  still  refuses,  to  vacate  and  sur- 
render to  the  plaintiff  possession  of  the  church  and  church 
furniture  and  fixtures,  sacred  vessels,  vestments,  and 
other  church  property  belonging  to  the  church  in  said 
mission  of  Seward.  It  is  further  alleged  that  on  July  14, 
1900,  the  plaintiflf  commenced  an  action  in  the  district 
court  for  Seward  county,  reciting  in  his  petition  the 
foregoing  facts  and  asking,  among  other  things,  that  the 
defendant  be  restrained  and  enjoined  from  entering  into 
either  of  said  church  edifices  in  said  mission  of  Seward, 
and  from  exercising  any  of  the  rights  of  a  priest  or  rector 
in  said  mission,  and  from  collecting  the  revenues  of  said 
church  in  said  mission  and  from  hindering  or  in  any 
manner  interfering  or  preventing  the  Reverend  John  A. 
Hays  from  performing  his  duties  as  a  priest  or  rector  in 
said  mission;  that  after  a  partial  hearing  in  said  cause 
and  before  the  case  was  submitted  to  the  court,  the  plain- 
tiff dismissed  that  action  without  prejudice,  but  that, 
notwithstanding  said  dismissal,  the  court  procanied, 
wholly  without  jurisdiction,  to  render  judgment  in  said 
cause;  and  it  appearing  to  the  satisfaction  of  the  court 
that  the  defendant  had  appealed  from  the  sentence  and 
order  of  transfer  and  suspension  made  by  the  plaintiff  on 
the  5th  of  April,  1900,  and  that  no  final  decision  had  Ixh^h 
made,  or  at  least  had  not  bwn  promulgated  on  said  appeal, 
the  court,  on  the  6th  day  of  January,  1902,  acting  wholly 
without  jurisdiction,  ordered  and  decreed  that  the  plain- 
tiff be  enjoined  from  further  proceeding  in  the  civil  courts 
until  the  defendant's  appeal  had  b(M»n  heard  and  deter- 
mined by  an  ecclesiastical  court  having  power  and  juris- 
diction to  hear  and  detormim*  tlie  same;  and  it  is  alleged 
that  said  appeal  had  b(»en  heard  and  d(*t(M-min(^l  by  the 
sacred  congregation  of  propaganda  at  Koine,  the  highest 
33 
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court  of  the  Boman  Catholic  church  and  the  tribunal  hav- 
ing power  and  appellate  jurisdiction  to  determine  the 
matter.    The  second  count  of  the  petition  alleges  that  on 
January  23,  1901,  the  plaintiff,  in  the  further  exercise  of 
his  prerogative,  excommunicated  the  defendant  and  ex- 
pelled him  from  the  jurisdiction  of  the  diocese  of  Lincoln 
for  misdemeanors  committed  and  gross  insubordination, 
which  acts  and  misdemeanors  are  in  violation  of  the  laws, 
canons,  statutes,  discipline  and  regulations  of  the  church ; 
that  notice  thereof  had  been  communicated  to  the  defend- 
ant, and  since  that  time  defendant  has  had  no  right  or 
authority  to  act  or  officiate  as  a  priest  or  rector  of  the 
mission  of  Seward  in  any  capacity  whatever,  or  to  hold 
possession  of  the  church  edifices,  the  sacred  vessels,  vest- 
ments, furniture  and  fixtures  belonging  thereto;  that,  not- 
withstanding this,  the  defendant,  in  defiance  of  the  laws, 
canons  and  discipline  of  the  church,  has  usurped  the  rights 
of  said  mission  and  of  the  priest  and  rector  thereof,  and 
forcibly  intruded  into  each  of  the  church  edifices  belong- 
ing to  the  mission,  and  assumed  to  exercise  all  the  func- 
tions of  a  priest,  and  forcibly  and  wrongfully  excluded 
from  said  churches  and  rectory  the  Reverend  John  A. 
Hays,  and  prevented  him  from  officiating  as  priest  of  said 
mission ;  that  he  is  collecting  the  revenues  of  said  church ; 
that  plaintiff  has  exhausted  all  the  resources  known  to 
the  ecclesiastical  law  and  is  powerless  to  prevent  the  fur- 
ther unlawful  acts  of  the  defendant  save  in  a  court  of 
(equity;  and  he  therefore  prays  that  the  defendant  be  re- 
strained and  enjoined  by  an  order  of  the  court  from  enter- 
ing into  any  of  the  said  church  edifices  or  the  rectory  in 
said  mission,  or  from  exercising  any  of  the  rights  ami 
{)rivileges  of  a  priest  therein,  and  from  officiating  or  as- 
sTiming  to  act  as  a  priest  or  rector  of  the  church  in  said 
mission  of   Seward,  and   from  hindering  or  interfering 
with  or  in  any  manner  preventing  the  Reverend  John  A. 
Hays  from  performing  his  duties  as  priest  or  rector  of 
said  churches  in  said  mission. 

The  defendant  in  his  answer  admits  that  plaintiff  is 
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bishop  of  the  diocese  of  Lincoln;  that  the  mission  of 
Seward  is  in  said  diocese  and  comprises  the  parsonage 
and  churches  in  Seward  and  Ulysses;  that  defendant  took 
possession  of  the  mission  in  1897,  and  has  ever  since  and 
does  now  reside  in  the  parsonage  at  Seward;  that  since 
his  appointment  he  has  held  possession  of  the  mission  and 
performed  the  duties  of  minister  therein;  he  denies  that 
the  laws  of  the  church  have  clothed  a  bishop  with  power' 
at  all  times  to  remove  a  pastor  from  one  mission  to  an- 
other in  his  diocese,  and  avers  that  under  the  laws  of  the 
church  a  pajstor  can  not  be  removed  against  his  will,  ex- 
cept by  a  fair  and  impartial  trial;  he  alleges  that  the 
plaintiff  gave  him  notice  to  appear  at  Lincoln,  Nebraska, 
on  the  20th  of  March,  1900,  to  answer  to  charges  pre- 
ferred against  him;  that  he  appeared  on  that  date  and, 
before  issues  were  joined,  objected  and  challenged  the 
right  of  the  bishop  to  sit  in  judgment  in  the  case,  for  the 
reason,  among  others,  that  the  bishop  was  his  enemy  and 
prejudiced  against  him,  and  that  within  ten  days  there- 
after he  sent  his  objection,  challenge  and  appeal  to  the 
highest  church  court,  and  that  said  objection,  challenge 
and  appeal  have  never  been  adjudicated  by  that  court; 
he  admits  that  again  in  October,  1900,  he  wtus  summoneni 
before  the  bishop  in  the  second  case,  but  he  repeate<l  the 
same  objection,  challenge  and  ai>peal,  and  immediately 
sent  the  same  to  the  highest  court  of  the  church,  and  that 
the  same  has  never  been  adjudicated  by  that  court.  In 
a  supplemental  answer  filed  by  the  defendant  it  is  alleged 
that  on  January  6,  1902,  the  district  court  for  Seward 
county  rendered  a  judgment  against  the  plaintiff  in  an 
action  between  plaintiff  and  defendant,  which  action  was 
founded  on  the  first  ecclesiastical  judgment  mentionc^l  and 
described  in  the  petition  in  this  action;  that  the  judgment, 
among  other  things,  enjoins  plaintiff  from  commencing 
any  other  civil  action  involving  the  same  controversy,  until 
the  defendant's  appeal  taken  from  the  bishop's  judgmc^nt 
has  bcHMi  determined  by  th(»  highest  ecclesiastical  tribtmal 
of  the  Koman  Catholic  church  having  power  and  jurisdic- 
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tion  to  hear  and  determine  the  matter  complained  of,  and 
until  the  same  is  determined  by  the  highest  judicature  of 
the  Roman  Catholic  church.  The  defendant's  answer  is 
made  a  cross-bill,  and  affirmative  relief  is  sought  by  way 
of  an.injunctional  order  against  the  plaintiff  from  in  any 
nmnner  or  way  interfering  or  intermeddling  with  the  de- 
fendant as  priest  or  rector  of  the  church  in  the  mission 
of  Seward,  until  the  challenges,  protests  and  appeals  of 
the  defendant  now  pending  and  undetermined  in  the 
highest  church  court  of  the  Roman  Catholic  church  are 
finally  heard  and  settled  by  said  court. 

The  plaintiff's  reply  alleges  that  the  decree  and  judg- 
ment of  January  6,  1902,  is  null  and  void,  for  the  reason 
that,  before  said  cause  was  submitted  to  the  district  court, 
the  plaintiff  had  dismissed  his  action  and  the  court  had 
no  jurisdiction  to  proccHMi  and  enter  judgment  against  the 
plaintiff.  It  is  alleged  that  the  defendant  did  not  in  that 
action  file  any  cross-petition  or  set  up  any  counter-claim 
or  set-off  that  would  entitle  him  to  affirmative  relief  or 
give  the  court  jurisdiction  to  proceed  after  the  dismissal 
of  plaintiff's  case,  and  that  said  order  was  not  made  to 
enforce  any  ecclesiastical  decision;  it  is  further  averrtnl 
that  the  district  court  for  Seward  county  had  no  jurisdic- 
tion to  restrain  the  plaintiff  as  bishop  from  exercising  his 
ecclesiastical  rights  in  the  government  of  his  dioc(*se  in 
relation  to  the  discipline  of  priests  therein  or  the  dis- 
charge of  their  ecclesiastical  duties  in  the  several  parishes 
of  that  diocese;  it  is  further  alleged  that  the  defendant 
ha*s  be(*n  lawfully  convicted  and  sentenced  to  removal,  sus- 
pension, excomiinmication  and  expulsion  from  the  Roman 
<'atholic  church  by  an  eccl(*siastical  •  tribunal  of  that 
church  having  power  and  jurisdiction  to  hear  and  deter- 
mine the  matter,  and  that  such  conviction  and  Simtence, 
and  each  of  them,  have*  been  finally  determincHl  by  the 
liigh(*st  judicial  judicature  of  the  church.  On  the  final 
hearing,  the  court  found  all  the  issues  against  the  plain- 
tiff and  in  favor  of  the  defendant,  and  entered  a  decree 
dismissing  the  plaintiff's  petition. 
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The  decree  of  January  6,  1902,  entered  in  the  prior  ac- 
tion between  these  same  parties,  contains  the  following 
provision : 

"It  is  further  considered  and  decreed  by  the  court  that, 
the  plaintiff  be  and  he  hereby  is  enjoined  and  restrained 
from  in  any  way  or  manner  whatsoever  interfering  with 
or  meddling  with  the  defendant  William  Murphy  as  priest 
or  rector  of  the  Roman  Catholic  church  within  the  plain- 
tiff's Nebraska  mission  comprising  the  parishes  of  Seward, 
Nebraska,  and  Uylsses,  Nebraska,  and  the  said  plaintiff 
is  further  enjoined  and  restrained  from  in  any  way  or 
manner  whatsoever  commencing  or  prosecuting  any  suit 
or  other  proceeding  in  the  civil  courts  on  the  matters  com- 
plained of  in  his  petition,  until  the  defendant  shall  have 
been  duly  and  lawfully  convicted  and  sentenced  by  an 
ecclesiastical  tribunal  of  said  Roman  Catholic  church 
having  power  and  jurisdiction  to  hear  and  determine  the 
matters  complained  of,  and  until  the  same  is  det(*rmined 
by  the  highest  judicial  judi<;ature  of  said  Roman  Catholic 
church." 

It  is  claimed  that  the  decree  entered  in  that  case,  in  so 
far  as  it  afforded  the  defendant  affirmative  relief,  is  void, 
because  of  want  of  jurisdiction  in  the  court  to  enter  it. 
We  have  carefully  examined  the  defendant's  answer  in 
that  case  and,  while  there  is  nothing  therein  denominated  a 
"cross-bill,"  there  are  many  allegations  upon  which  affirm- 
ative relief  to  the  defendant  could  properly  be  founded, 
and  the  defendant's  prayer,  based  upon  these  allegations, 
asked  the  relief  granted  by  the  decree.  That  the  court 
ought  not  to  Interfere  with  the  regular  exercise  of  his 
ecclesiastical  duties  by  the  bishop  is  too  well  established 
to  need  discussion,  and  if  the  decree  be  construed  to  enjoin 
the  bishop  from  proceeding  against  the  defendant  in  mat- 
ters of  church  discipline,  and  in  accord  with  the  rules  of 
the  church,  then,  while  we  can  not  say  that  it  would  be 
absolutely  void  in  that  respect,  it  would  be  so  irregular 
that  effect  ought  not  to  be  given  it,  unless  its  terms  are  so 
plain  as  to  avoid  any  other  construction.     But  that  the 
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court  had  ample  jnrisdictioiiy  under  the  circumstances,  to 
enjoin  the  bishop  from  instituting  and  prosecuting  fur- 
ther civil  actions  until  defendant's  appeal  had  been  de- 
termined can  not  be  doubted ;  and  whether  the  decree  was 
warranted  by  the  evidence,  or  is  one  which  should  not 
have  been  made,  is  not  a  question  now  open  to  argument. 

A  somewhat  analogous  question  was  before  the  court  in 
State  V.  Baldwin^  57  la.  266,  and  it  was  said : 

"If  these  articles  of  discipline  in  any  way  qualify  the 
right  of  the  trustees  to  control  the  use  of  the  house  they 
should  have  been  presented  to  the  court  in  the  injunction 
proceeding,  and  insisted  upon  as  a  reason  why  the  order 
entered  in  that  proceeding  should  not  have  been  made.  If 
they  were  called  to  the  attention  of  the  court  in  that  pro- 
ceeding, and  notwithstanding  the  court  erroneously  or- 
dered the  trustees  ,to  do  what  is  beyond  their  power,  the 
order  may,  upon  proper  proceedings,  be  reversed.  But 
the  order  of  the  court,  even  if  erroneous,  was  not  void. 
The  court  had  jurisdiction  of  the  parties  and  of  the  sub- 
ject-matter and  its  adjudication  can  not  be  disr^arded 
with  impunity.  So  long  as  it  remains  unreversed  it  must 
be  obeyed.  There  would  be  an  end  of  all  subordination 
and  social  order,  if  parties  could  disregard  judicial  or- 
ders, and  when  proceeded  against  for  contempt,  call  in 
question  the  correctness  of  the  order  itself." 

In  our  opinion  the  decree,  in  so  far  as  it  restrained  the 
bishop  from  commencing  an  action  in  the  civil  courts  until 
the  defendant's  appeal  had  been  determined,  was  not  be- 
yond the  power  of  the  court  to  make,  and  that  order  should 
be  enforced. 

The  two  questions  of  paramount  importance  are,  first, 
did  the  ecclesiastical  court  convened  by  the  plaintiff  at 
Lincoln  have,  under  the  circumstances,  power  or  author- 
ity to  proceed  to  judgment  against  the  defendant;  and, 
second,  if  so,  have  the  appeals  taken  by  the  defendant  been 
determined  by  the  appellate  ecclesiastical  court?  The  law 
is  well  settled  in  this  state  that  civil  courts  will  not  re- 
view or  revise  the  proceedings  or  judgment  of  church 
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tribunals,  constitutcMl  l)y  the  organic  laws  of  the  church 
or«^anization,  where  they  involve  solely  questions  of  church 
(lis(ii>Iine  or  infractions  of  the  laws  and  ordinances  en- 
actiKl  by  its  ruling  body  for  the  government  of  its  officers 
and  members.  Pounder  v.  Ashe,  44  Neb.  672;  Bonacum 
9\  Harringtonj  65  Neb.  831. 

In  Pounder  v.  Ashe,  the  rule  announced  in  Watson  v. 
Jinws^lZ  Wall.  (TJ.  S.)  679,  relating  to  the  power  of  the 
civil  courts  to  inquire  into  the  authority  of  an  eccU^iajsti- 
<'al  tribunal,  was  followed  and  adoptcnl.  It  waij  there  said : 

"It  may  be  said  here  also  that  no  jurisdiction  has  been 
conferred  on  the  tribunal  to  try  tlie  particular  case  before 
it,  or  that,  in  its  judgment,  it  exceeds  the  powers  con- 
ferred upon  it,  or  that  the  laws  of  the  church  do  not  au- 
thorize the  particular  form  of  proccn^ding  adopted,  and  in 
a  sense  often  used  in  the  courts ;  all  of  those  may  be  said 
to  be  questions  of  jurisdiction.  But  it  is  easy  to  see  that 
if  the  civil  courts  are  to  inquire  into  all  these  mattera,  the 
whole  subject  of  the  doctrinal  theology,  the  usages  and 
customs,  the  written  laws  and  fundamental  organization 
of  every  religious  denomination  may,  and  must,  be  ex- 
amined into  with  minuteness  and  care,  for  they  would 
become  in  almost  every  cai^e  the  criteria  by  which  the  valid- 
ity of  the  ecclesiastical  decree  would  be  determined  in  the 
civil  court.  This  principle  would  deprive  these  bodies  of 
the  right  of  construing  their  own  church  laws,  ♦  ♦  ♦ 
and  would  in  effect*  transfer  to  the  civil  courts,  where 
property  rights  were  concerned,  the  decision  of  all  ecclesi- 
astical questions." 

This  docrtrine  was  reaffirmed  in  Bonacum  v.  Harrington. 
»upraj  and  is  now  too  well  settled  in  this  state  to  be  ques- 
tioned or  doubtiHi.  Relying  on  this  rule,  the  plaintiff  in- 
sists that  he  being  the  governing  authority  of  the  diocese 
of  Lincoln,  his  action  in  relation  to  the  trial  of  priests  and 
the  enforcement  of  the  rules  and  regulations  of  the  church 
can  not  be  questioned  by  the  civil  courts;  that  he  has 
exclusive  original  jurisdiction  in  such  matters,  and  that 
relief  can  be  obtained  only  by  an  appeal  to  a  higher 
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( <(l(\siastical  body.  WIkmi  Father  Murphy  was  called  to 
answer  before  the  curia  or  church  court  at  Lincoln,  he 
interposed  a  chal](»ng(»  to  the  plaiutiflF  as  the  judjije  of  said 
court,  upon  the  <^'ound.  among  others,  that  he  was  preju- 
diced against  him  'and  a  bitt(»r  personal  enemy.  I>e- 
fen<lant  ass(Tts  that,  when  a  challenge  of  this  character 
is  interi)os(Hl,  the  umttiT  of  the  (jualiftcation  of  the  judge 
objected  to  must  be  submitt(»d  to  arbiters,  one  to  l>e  chosen 
by  the  judge,  one  by  the  di^fcMulant,  and,  if  they  can  not 
agrn^,  a  third  is  to  be  s(4(rt(Hl  by  them.  In  support  of 
this  cont(4ition  he  introduced  a  translation  fronv  the  de- 
cr(*t4\ls  of  Pope  Gregory  IX,  IJook  2,  title  28,  chapter  31, 
as  follows: 

"riiallenged  judge  must  appoint  arbiters  ifpon  whose 
det<*rmination  of  sufficiency  depends  whether  he  can  act. 
You  ask  to  be  instructwl,  wh(»n  one  refuses  a  judge  as 
susp(H't(Kl,  whether  h<*  must  allege  the  cause  fi)r  suspicion, 
and  whether  he  is  bound  to  prove  it  unless  it  is  manifest. 
Also  whetluT  the  judgi*  can  proccHHl  in  the  business,  if  he 
who  made  the  objection  of  suspicion  do(^  not  wish  or  can 
not  prove  cause  in  court.  To  your  consultation  we  answer 
that,  when  anyone  proposes  that  he  has  a  judge  who  is 
suspiHjted  he  allege  the  cause  of  suspicion  before  the  same 
judge;  but  the  parti(\s  should  be  compelled  by  the  judge  to 
agree  on  some  persons  not  very  distant;  before  whom  if 
the  case  of  suj^pirion  is  not  proved  within  a  suitable  time, 
and  not  till  then,  shall  the  judge  make  use  of  his  author- 
ity. But  if  the  cause  of  suspicion  is  sustained  by  them, 
the  judge  objected  to  is  bound  to  refrain  from  taking 
cognizance  of  the  cause." 

Defendant  also  introduced  in  evidence  the  decretals  of 
Pope  Gregory  IX,  Hook  2,  title  28,  chapter  61,  as  follows: 

"ChallengiHl  Judge, — continued:  Bei'ause  by  a  special 
care  has  it  been  provided  for  that  no  one  may  presume  to 
promulgate  against  anyone  a  sentence  of  excommunica- 
tion, unless  a  suitable  admonition  be  previously'  given; 
wishing  also  to  so  provide  that  the  party  thus  admonished 
may  not  under  the  pretext  of  a  frustrating  ajipeaJ  be  abl(^ 
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to  evade  the  trial  of  him  who  gave  the  admonition :  We 
enact  that  if  he  alleges  that  he  has  a  judge  who  is  suspectfHl 
he  shall  assign  in  the  presence  of  the  same  the  cause  of 
suspicion;  and  he  together  with  his*  adversary  (or  if  it 
happens  that  he  have  no  adversary ),  then  with  the  judge, 
shall  together  elect  arbiters;  or  if  they  can  not  come  to 
an  agreement  without  malice,  this  shall  elect  one,  and  that 
the  other,  to  take  cognizance  of  the  reason  for  suspicion ; 
and  if  they  can  not  come  to  an  understanding  they  shall 
call  in  a  third,  in  order  that  what  two  of  them  shall  deci*ee* 
may  have  the  strength  of  durability;  and  let  them  under- 
stand that  they  are  bound  to  adhere  faithfully  to  it  by  an 
order  from 'us  in  virtue  of  obedience  under  a  severe  com- 
mand. If  the  legitimate  reason  for  the  suspicion  is  not 
proved  before  them  within  suitable  period  of  time,  the 
judge  may  use  his  jurisdiction.  But  if  it  is  legitimately 
l>roved,  with  the  consent  of  him  who  alleged  the  reason 
of  suspicion,  the  judge  who  is  objected  to  must  commit 
the  affair  to  a  suitable  person  or  transfer  it  to  a  superior, 
in  order  that  proceedings  should  go  on  in  the  manner 
prescribed." 

This  challenge  interposed  by  the  defendant  raised  not 
simply  a  question  of  the  jurisdiction  of  the  court  to  try 
the  cajse,  but  of  the  disqualification  of  the  judge  presiding 
in  the  court.  A  court  may  have  ample  or  even  exclusive 
jurisdiction  to  try  a  case,  and  yet  the  judge  presiding  may, 
on  account  of  bias  or  partiality  or  interest  in  the  case  or 
of  his  kinship  to  one  of  the  parties,  be  disqualified  to  sit 
in  the  case.  Such  is  the  case  in  our  probate  courts.  They 
have  exclusive  jurisdiction  in  probate  matters,  and  yet  the 
probate  judge  can  not  act  in  those  cases  where  the  statute 
disqualifies  him.  The  question  here  for  our  determination 
is  not  whether  the  curia  at  Lincoln  had  jurisdiction,  but 
whether  the  judge  presiding  therein  was  discjualified  from 
trying  this  particular  case.  For  the  plaintiff  it  is  con- 
tended that  the  decretal  orders  above  quote  J  are  not  in 
force  in  the  United  States  and  are  not  applicable  to  the 
particular  proceeding  had  against  the  defendant.     A  re- 
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view  of  the  several  authorities,  church  rules  and  decretal 
orders  offered  in  evidence  would  unduly  extend  this  opin- 
ion. It  is  sufficient  to  say  that  we  are  not  satisfied  that 
plaintiff's  contention  is  upheld  by  the  evidence  and  are 
entirely  satisfied  with  the  holding  of  the  district  court, 
the  more  so  from  the  fact  that  the  first  idea  in  the  admin- 
istration of  justice  is  that  a  judge  must  necessarily  be  free 
from  all  bias  and  partiality,  and  it  would  be  a  reflection 
upon  the  church  to  wKich  both  parties  owe  their  allegiance, 
if  it  could  be  asserted  and  maintained  that  one  put  upon 
trial  could  not  show  the  disqualification  of  the  judge  before 
whom  he  was  cited  to  appear,  but  was  compelled  to  sub- 
mit his  case  to  an  interested  party,  or  one  so  embittered 
against  him  that  a  fair  trial  could  not  be  hoped  for  or 
expected.  It  is  the  rule  of  the  civil  courts  that  a  judg- 
ment entered  by  a  judge  disqualified  to  act  in  the  case  is 
absolutely  void.  Walters  v.  Wiley,  1  Neb.  (Unof.)  235, 
and  cases  cited.  And  if  the  canons  of  the  church  are  to 
be  regarded  as  the  rules  or  statutes  controlling  the  pro- 
ceedings of  the  ecclesiastical  courts,  then,  on  principle, 
the  same  rule  should  apply  to  a  sentence  pronounced  by  an 
ecclesiastical  judge  disqualified  from  sitting  in  the  case. 

If  we  properly  understand  the  record  before  us,  it  is 
claimed  by  the  plaintiff  that,  in  the  proceedings,  or  at 
least  one  of  the  proceedings,  had  against  Father  Murphy, 
he  waj8  acting  as  a  "judge  delegate,"  and  that  a  challenge 
or  objection  to  a  judge  delegate  does  not  oust  him  of  au- 
thority to  try  the  case.  Beferring  to  this  phase  of  the  case, 
we  have  to  say  that  there  is  no  alli^gation  in  the  petition 
that  in  either  of  the  proceedings  brought  against  Father 
Murphy  in  the  church  curia  at  Lincoln  the  bishop  was 
acting  as  a  judge  delegate,  and  a  careful  examination  of 
the  evidence  fails  to  disclose  any  license  or  commission 
from  any  of  his  superiors  vesting  him  with  that  authority. 
Hoth  of  the  decrees  made  by  the  curia  at  Lincoln  against 
the  defendant  are  signed  "Thomas  Bonacum,  Bishop  of 
Lincoln,  Judge  Ordinary ,''  and  as  we  read  the  record  of 
the  proceedings  had  in  those  cases  it  was  not  claimed  that 
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the  plaintiff  was  acting  ajs  a  judge  delegate  in  either  caso. 
Indeed  the  record  in  the  second  proceeding  seems  to  con- 
tradict that  claim,  as  the  following  quotation  taken  there- 
from will  show: 

"Before  rendering  a  decision  in  the  case  of  the  Diocese 
of  lAncoln  v.  Rev.  ^ViUiam  Murphy  now  before  this  curia, 
we  deem  it  proper  first  of  all  to^  pass  upon  the  exceptions 
and  the  alleged  appeals  Avhich  the  Rev.  Murphy  claims  to 
hare  made,  and  by  which  he  preteads  that  this  curia  is  de- 
prived, of  all  jurisdiction  over  him.  (See  Exhibits  P  and 
K.)  In  his  answer  to  the  citation  of  December  10,  1900, 
he  says :  'I  beg  to  inform  you  again  that  in  all  the  mat- 
ters referred  to,  you  have  lost  all  jurisdiction  by  my  appeal 
and  challenge  of  March  20  (190Q)  and  by  my  appeal  of 
October  1,  1900/  As  regards  the  alleged  challenge  of 
March  20, 1900,  we  have  to  say — ^as  the  record  of  the  curia 
will  also  show — ^that  no  challenge  was  made  on  March  20, 
1900.  If  any  challenges  liave  been  made  since  that  time 
they  are  to  be  regaixled  as  irregular  and  invalid,  inajsmuch 
as  they  set  forth  no  reasons  why  the  challenge  is  made. 
Where  a  judge  delegate  is  challenged  it  is  not  necessary 
to  give  any  reasons  for  the  challenge;  but  where  a  judge 
ordinary  is  challenged  it  is  necessary  to  set  forth  the  rea- 
sons in  writing,  otherwise  the  challenge  may  be  disregarded 
with  impunity.  ( See  De  Angelis  De  Recusationibus,  L. 
II,  Tit.  XXVIII;  Smith's  Elements  II,  No.  1038.)'^ 

A  consideration  of  these  matters  makes  it  apparent  to 
us  that  the  bishop  in  the  proceedings  referred  to  was  act- 
ing as  judge  ordinary  and  not  as  judge  delegate,  and  has 
so  represented  and  designated  himself  by  the  i*ecord  of  his 
own  court. 

The  court  did  not  intend  by  the  language  used  in  Wat- 
8on  V.  Jones,  supra,  to  establish  a  rule  depriving  a  member 
of  a  church  society  of  a  right  to  resort  to  the  courts  in 
cases  where  those  pretending  to  act  for  the  society  have 
absolutely  no  right,  authority  or  power.  This  is  well  illus- 
trated by  the  holding  in  a  later  case,  Bouldin  v.  Alexander^ 
15  Wall.  (U.  S.)  131.    It  is  there  said: 
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"This  is  not  a  qiic^stion  of  mcmibership  of  the  ehnroh, 
nor  of  the  rights  of  members  as  sneh.  It  may  be  eonceiled 
that  we  have  no  power  to  revise  or  question  ordinary  acts 
of  church  (iis(»ii)line,  or  of  excision  from  membership.  We 
have  only  to  do  with  rii>:hts  of  property.  As  was  said  in 
Shannon  «;.  Frost,  3  I^.  ^lon.  (Ky.)  253,  we  can  not  dei*ide 
who  oujjht  to  be  menibiTs  of  the  church,  nor  whether  the 
excommunicated  have  beenVegularly  or  irregularly  cut  off. 
We  must  take  the  fact  of  excommunication  as  conclusive 
proof  that  the  pc^rsons  exscinded  are  not  members.  But 
we  may  inquire^  whether  the  resolution  of  expulsion  Avas 
the  act  of  the  chunh,  or  of  persons  who  were  not  the 
church,  and  who  cons(M]uently  had  no  right  to  excommuni- 
cate othcTS.  And,  tlius  inquiring,  we  hold  that  the  action 
of  the  small  minority,  on  the  7th  and  10th  of  June,  1867, 
by  which  tlie  old  trustees  were  attempted  to  be  removeii, 
and  by  which  a  large  number  of  the  church  members  wen* 
attempted  to  be  (exscinded,  was  not  the  action  of  the 
church,  and  that  it  was  wholly  inoperative.  In  a  congre- 
gational church,  the  majority,  if  they  adhere  to  the  organ- 
ization and  to  the  doctrines,  rc])resent  the  church.  An  ex- 
pulsion of  the  majority  by  a  minority  is  a  void  act." 

Hatfield  r.  De  Long.  15  Ind.  207,  51  L.  R.  A.  751,  is  a 
good  illustration  of  the  rule  that  the  civil  courts  will  inter- 
fere to  prevent  a  trial  by  an  ecclesiastical  court,  the  mem- 
bers of  which  are  disqualified  to  sit  in  the  case.  The 
petition  in  that  case  alleged  the  following  facts:  The 
appellant  was,  on  a  trial  had,  expelled  from  the  society. 
He  took  an  app(*al  to  th(*  quarterly  conference.  The  or- 
ganic law  of  the  societv  autlu)riz(\s  an  appeal  to  the  quar- 
terly conference  but  no  higher.  It  provides  that  on  appeal 
the  trial  shall  be  had  Ix^fore  a  tribunal  of  five,  two  to  be 
chosen  by  the  accused,  t^^o  by  the  <iuarterly  conference, 
and  a  fifth  by  the  four:  That  no  person  shall  sit  as  a 
member  of  the  appellate  tribunal  who  sat  in  judgment 
at  the  original  trial :  That  a  decision  of  a  majority  of  the 
appellate  tribunal  shall  be  final,  and  that  any  member  who 
refuses  to  abide  by  such  decision  shall  be  expelled  without 
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further  trial.  Appellees  constitute  the  quarterly  confer- 
ence. Appellant  chose  two  competent  persons  to  act  as 
members  of  the  appellate  tribunal.  Appellees,  with  the 
fraudulent  purpose  of  depriving  appellant  of  the  benefits 
of  his  appeal;  selected  two  of  their  number  to  act  as 
members  of  the  appellate  tribunal  who  had  sat  in  judg- 
ment at  the  original  trial.  These  two  refused  to  consider 
the  selection  of  anyone  as  the  fifth  member  of  the  ap- 
pellate tribunal  except  a  certain  person  who  is  in  the 
conspiracy  to  deprive  appellant  of  the  benefits  of  an 
appeal,  and  whose  purpose  is  to  join  the  other  two  in 
denying  appellant  a  fair  hearing.  A  demurrer  to  this 
petition  was  sustained  by  the  trial  court,  but  this  hold- 
ing was  reversed  on  appeal;  the  court,  after  stating  and 
recognizing  the  general  doctrine  that  the  civil  courts  will 
not  interfere  to  review  the  decision  of  an  ecclesiastical 
court,  gave  the  following  reasons  for  reversing  the  trial 
court : 

"The  foregoing  considerations,  however,  do  not  dispose* 
of  this  appeal.  The  cases  that  have  been  spoken  of  pre- 
supposed the  existence  of  an  ecclesiastical  judicatory  in 
accordance  with  the  organic  law  of  the  church.  The  mem- 
ber, by  joining,  agrees  that  the  church  shall  be  the  ex- 
clusive judge  of  his  right  to  continue.  For  the  purpose 
of  trying  a  member  on  charges  of  having  violated  the 
rules  of  the  church  or  the  laws  of  God,  the  church  is  the 
tribunal  cri^ated  by  the  organic  law.  The  member  has 
consentc^d  that,  foi*  all  spiritual  offenses,  ho  will  abide 
the  judgment  of  the  highest  tribunal  organized  under  the 
constitution  of  the  church.  But  he  has  not  consented  to 
submit  to  fisurpation.  As  Mr.  Justice  MeCabe  said  in 
l^nnth  V.  Pcdifjo,  145  Ind.  361,  407,  32  L.  R.  A.  838,  843: 
4t  must  be  the  act  of  the  church,  and  not  the  act  of 
persons  who  are  not  the  church.'  In  this  case,  it 
is  disclosiHl  that  a])pellant  has  proceeded  as  far  as 
he  can  within  th(»  church.  He  was  compelled  either 
to  submit  his  appeal  to  a  tribunal  organized  in  de- 
fiance of  the  constitution   of  the   church,   or   to  appeal 
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to  the  secular  courts.  If  the  secular  courts  are  without 
jurisdiction  to  grant  relief,  it  is  apparent  that>  on  the 
facts  alleged  in  the  complaint,  the  question  of  appel- 
lant's guilt  or  innocence  of  a  spiritual  offense  will  be 
determined  by  an  unconstitutional  tribunal.  This  court 
will  have  nothing  to  do  with  the  charge  of  a  spiritual 
offense.  That  is  an  ecclesiastical  question  purely.  But 
the  inquiry,  whether  or  not  the  tribunal  has  been  or- 
ganized in  conformity  '^ith  the  constitution  of  the  church, 
is  not  ecclesiastical.  It  is  the  same  question,  and  that 
only,  that  may  arise  with  respect  to  any  voluntary  asso- 
ciation such  as  fraternal  orders  and  social  clubs.  The 
assertion  of  jurisdiction  in  such  a  case  is  not  an  inter- 
ference with  the  control  of  the  society  over  its  own  mem- 
bers; but,  on  the  contrary,  it  assumes  that  the  constitu- 
tion was  intended  to  be  mutually  binding  upon  all,  and  it 
protects  the  society  in  fact  by  recalling  it  to  a  recogni- 
tion of  its  own  organic  law." 

In  the  celebrated  case  of  Chase  v.  Cheney,  58  111.  509, 
some  question  was  made  as  to  the  constitution  of  the 
court  by  which  the  appellant  was  tried.  In  the  opinion 
delivtired  by  Mr.  Justice  Thornton,  language  was  used 
indicating  that  the  civil  courts  would  not  inquire  into  the 
legality  of  the*  orjranization  of  the  ecclesiastical  court. 
Chief  Justice  Lawrence  and  Mr.  Justice  Sheldon,  while 
fully  concurring  in  the  conclusion  reached;  filed  a  sepa- 
rate opinion,  giving  their  views  upon  that  question. 
They  say: 

"We  understand  the  opinion  as  implying,  that  in  the 
administration  of  ecclesiastical  discipline,  and  when* 
there  is  no  other  right  of  property  involved  than  the  loss 
of  the  clerical  office  or  salary,  as  an  incident  to  such  dis- 
cipline, a  spiritual  court  is  the  exclusive  judge  of  its  own 
jurisdiction,  under  the  laws  or  canons  of  the  religions 
association  to  which  it  belongs,  and  its  decision  of  that 
question  is  binding  upon  scn^ular  courts.  This  is  a  prin- 
ciple of  so  grave  a  character,  that,  believing  it  to  l>e  er- 
r()n(H)us,  we  are  constrained  to  express  our  dissent  upon 
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the  record.  We  concede,  that  when  a  spiritual  court  has 
once  been  organized,  in  conformity  with  the  rules  of  the 
denomination  of  which  it  forms  a  part,  and  when  it  has 
jurisdiction  of  the  parties  and  the  subject  matter,  its 
subsequent  action  in  the  administration  of  spiritual  dis- 
cipline will  not  be  revised  by  the  secular  courts.  The 
simple  reason  is,  that  the  association  is  purely  voluntary, 
and  when  a  person  joins  it  he  consents,  that  for  all 
spii'itual  offenses,  he  will  be  tried  by  a  tribunal  organized 
in  conforuiity  with  the  laws  of  the  society.  But  he  has 
not  consented  that  he  will  be  tried  by  one  not  so  organ- 
ized, and  when  a  clergyman  is  in  danger  of  being  degradcnl 
from  his  office,  and  losing  his  salary  and  means  of  liveli- 
hood by  the  action  of  a  spiritual  court,  unlawfully  con- 
stituted, we  are  very  clearly  of  opinion  he  may  come  to 
the  secular  courts  for  protection.  It  would  be  the  duty 
of  such  courts  to  examine  the  question  of  jurisdiction, 
without  regard  to  the  decision  of  the  spiritual  court 
itself,  and  if  they  find  such  tribunal  has  been  organized 
in  defiance  of  the  laws  of  the  association,  and  is  exercis- 
ing a  merely  usurped  and  arbitrary  powcT,  they  should 
furnish  such  protection  as  the  laws  of  the  laud  will  give. 
We  consider  this  position  clearly  sustainable,  upon  prin- 
ciple and  authority." 

On  the  first  hearing  in  Pounder  v.  Ashe,  30  Neb.  564,  it 
was  held  that  this  court  would  inquire  \Alirlh(T  or  not 
the  organic  rules  and  forms  of  proceeding  prescribcni  by 
the  ecclesiastical  body  have  been  followed.  In  oth(»r 
words,  whether  a  court  properly  constitut(M:l  and  having 
jurisdiction  of  the  mattc^r  before  it  had  proc<»eded  in  a 
regular  manner  with  the  trial.  On  the  rehearing  it  was 
held  that,  after  the  highest  ecclesiastical  court  had  deter- 
mined that  the  court  of  original  jurisdiction  had  pro- 
<(Hsl(»d  regularly  and  had  affirmed  its  finding,  this  court 
would  not  review  such  holding.  It  will  be  notici^d  how- 
ever that  in  that  case  the  highest  court  known  to  the 
church  society  to  wln(*h  Aslie  iM'longcMl  had  affirmed  the 
procec*dings  of  the  trial  couit,  while  in  the  case  at  bar 
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the  appeal  taken  by  Father  Alurphy  from  the  judgment 
of  the  curia  at  Lincoln  had  not  been  determined  at  the 
time  the  injunction  was  issued,  and  that  decree  only  at- 
temptiHi  to  stay  the  hand  of  the  bishop  until  the  appel- 
late ecclesiastical  court  had  passed  upon  the  question. 

In  Watson  r.  Jones,  supra,  and  in  the  cases  heretofore 
coming  before  this  court,  the  opinions  have  proceeded -upon 
the  th(M)ry,  eitluT  that  the  highest  court  of  the  church  had 
settled  the  question  of  jurisdiction,  or  that  the  court  whose 
judgment  it  was  sought  to  review  had  been  properly  and 
legally  constituted,  and  that  no  appeal  had  been  taken 
from  its  decision.  The  rules  governing  Catholic  church 
trials  are  much  more  liberal  in  behalf  of  the  accused  than 
are  those  prevailing  in  the  civil  courts,  it  being  laid  down 
that  the  omission  of  a  substantial  formality  vitiates  and 
annuls  the  judgment  pronounced.  In  Smith's  New  Pro- 
cedure, which  both  parties  cited  as  authority  in  Catholic 
church  trials,  it  is  said  in  article  4?,  section  2: 

"The  rule  of  law  is  ^quw  contra  jus  fiunt  debent  utiqur 
pro  infectis  habiri/  hence  all  canonists  teach  that  the 
omission  of  a  substantial  formality  during  the  trial  viti- 
ates and  annuls  the  entire  proceeding.  *  *  *  When  the 
trial  is  null  by  defect  in  the  proceedings,  the  sentence 
passed  after  such  trial  will  also  b(i  null  and  void  and  have 
no  effect  whatever.  For  the  law  prescribes  indcHHl  that  th<» 
guilty  shall  be  punished,  but  it  ])rescrib(^s  also  that  they 
shall  be  punislu^d  by  the  forms  of  law.  Th(^se  forms  an* 
considered  by  the  law  the  essential  means  of  finding  out 
the  truth." 

In  Pounder  v,  Ashe,  supra,  this  court  has  adopte<l  the* 
rule  that,  where  the  construction  of  a  canon  or  rule  of  the 
c*hurch  is  in  controversy,  it  will  accept  the  construction  put 
thereon  by  the  highest  church  authority,  and  that,  where 
the  regularity  of  the  proc(H*dings  of  an  inferior  ecclesiasti- 
cal court  are  passtnl  on  by  the  highest  governing  authority 
of  the  church  and  the  regularity  of  the  proceedings  sus- 
tained, this  court  will  accept  such  decision  as  final  and 
conclusive.    And  in  Bonacum  v.  Harrington,  supra,  it 
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held  that  the  decree  of  the  highest  church  power  in  th(» 
state  when  not  api^ealed  from,  Avould  also  be  accepted  by 
the  court  as  a  correct  exposition  of  the  question  in  contro- 
versy; but  we  have  never  gone  so  far  as  to  say  that  we 
would  enforce  the  orders  of  an  ecclesiastical  court,  the 
members  of  which  are  disqualified  from  acting,  or  that  we 
would  accept  as  conclusive  the  construction  put  upon  the 
canons  and  rules  of  the  church  by  an  inferior  ecclesiastical 
tribunal,  when  that  construction  was  a  matter  of  contro- 
versy, and  an  appeal  had  been  taken  therefrom  to  a  higher 
ecclesiastical  body,  and  was  still  a  matter  for  the  decision 
of  the  highest  governing  authorities  of  the  church.  The 
parties  have  devoted  considerable  time  to  the  question 
whether,  under  the  rules  governing  church  trials,  an  appeal 
taken  from  the  decrees  of  the  curia  at  Lincoln  would  have 
the  effect  of  staying  the  execution  of  such  decrees.  A  re- 
view of  the  evidence  offered  by  the  parties  is  rendered  un- 
necessary for  the  reason  that,  by  the  injunctional  order  of 
January  6, 1902,  the  plaintiff  was  prohibited  from  bringing 
a  civil  action  against  the  defendant  until  the  appeal  then 
taken  had  be(m  determined  by  the  highest  church  author- 
ity, and  this  injunction  had  never  in  any  manner  been  set 
aside  or  modified. 

Before  proceeding  to  examine  the  evidence  i-elating  to 
the  decision  of  the  appeal  takc^n  by  Father  Murphy*  from 
the  order  or  decrc^e  of  the  bishop,  we  might  premise  by 
saying  that  it  is  the  plaintiff's  contention  that  no  chal- 
lenge was  interposed  by  the  defendant  to  the  qualification 
of  the  bishop  to  sit  as  a  judge  in  that  case,  and  it  is  said 
that  Father  llurphy,  at  the  time  and  before  pleading  to 
the  charge  against  him,  desired  to  read  a  "statement,"  and 
that  he  at  no  time  interposed  or  offered  to  read  a  "chal- 
lenge.'' The  record  shows  that  Avhen  called  upon  to  plead, 
Father  Murphy  asked  to  read  a  statcMuent,  but  this  priv- 
ilege was  denicHl  him,  and  he  wa*^  told  that  he  would  have 
opportunity  after  entering  his  plea  to  the  chai^ge  to  make 
such  statement  as  he  desired.  He  then  atteinptcHl  to  read 
his  statemout,  but  was  interrupted  and  great  confusion 
34 
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prevailed;  he  then  attempted  to  file  the  statement  with 
the  secretary  of  the  court,  but  this  was  refused  under  the 
direction  of  the  plaintiff.  This  statement,  or  a  copy 
ther(H)f,  is  in  the  record  before  us,  and  it  plainly  contains 
a  challenge  setting  forth  numerous  reasons  why  the  plain- 
tiff should  not  sit  in  the  trial  of  the  case.  When  the  plain- 
tiff says  that  Father  Murphy  did  not  interpose  a  challenge, 
that  he  merely  offered  a  statement,  he  is  making  a  play 
upon  words,  it  being  evident  that  it  was  known  that  this 
statement  was  in  reality  a  challenge  which,  according  to 
the  forms  of  procedure  formulated  by  the  Roman  Catholic 
church  for  the  trial  of  cases,  had  to  be  interposed  before 
the  defendant  entered  a  plea  to  the  charges  against  him. 

In  Droste-Messmer,  Canonical  Procedure,  chapter  3,  si*- 
tide  2,  it  is  said:  "Recusation  is  only  a  dilatory  not  a 
peremptory  exception,  and  must  be  made  in  writing  to  the 
judge  himself  before  the  public  pleading  begins.  After 
that  time  the  recusant  can  enter  this  plea  only  upon  mak- 
ing an  aflSdavit  that  he  had  no  knowledge  of  the  reasons 
for  the  challenge  before,  or  in  case  the  grounds  of  the 
challenge  arose,  only  afterwards."  In  a  note  to  this  article 
it  is  said :  "It  is  the  nature  of  a  recusation  that  it  must 
be  made  before  the  person  thus  challenged  begins  to  ex- 
ercise his  jurisdiction.  To  let  him  do  this  would  be  to 
admit  tfis  authority." 

The  argument,  therefore,  that  there  was  no  challenge, 
or  that  it  was  not  oft'ered  at  the  proper  time,  is  wholly 
without  foundation  and  needs  no  further  discussion,  ^\^lat 
is  claimed  to  be  an  ordtT  of  the  sacred  congregation  of  the 
propaganda  fide  disposing  of  Father  Murphy's  appeal,  is 
contained  in  a  letter  addressed  to  the  bishop  of  date  April 
13,  1901,  and  signed  by  Cardinal  Ledochowski  and  Aloy- 
sius  Veccia,  which  is  as  follows : 

"Sacred  Congregation  op  the  Propaganda  of  the  Fafth. 
"Protocol  No.  43771.  Rome,  April  13,  1901. 

'^Concerning  the  appeal  of  R(^v.  ^^'illiam  Murphy. 
"Rt.  Rev.  and  Dear  Sir  :    In  reply  to  your  letter  of  the 
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18th  of  March  last,  in  which  you  make  inquiry  as  to 
whether  Rev.  William  Murphy,  a  priest  of  the  Diocese  of 
Lincoln,  had  appealed  to  this  Sacred   Congregation  of 
Propaganda  against  a  sentence  of  your  Diocesan  Curia,  I 
have  to  inform  you  that  the  aforementioned  priest  did  on 
the  20th  of  March,  1900,  forward  an  appeal,  but  it  was 
rejected;  and  that  again  on  the  Ist  day  of  October,  1900, 
he  made  another  appeal  against  a  mandate  which  you  had 
issued  to  him  in  your  letter  of  the  29th  of  September  of 
the  same  year,  but  that  appeal  was  likewise  rejected. 
"Praying  Almighty  God  to  keep  you  in  his  holy  keeping, 
**I  am,  Rt.  Rev.  and  dear  Sir, 
^TTonr  most  devoted  Servant, 

"M.  Cardinal  LEDOCHOWSKiy 
'^ALoysius  Veccia,  Secretary/^ 

It  is  claimed  that  this  is  the  original  order  disposing 
of  Father  Murphy's  appeal,  and  in  support  of  this  theory 
the  deposition  of  Francis  Merchetti,  auditor  of  the  apos- 
tolic delegation  to  the  United  States  and  acting  apostolic 
delegate  for  the  church  in  the  United  States,  was  taken.  He 
testifies  that  Cardinal  Ledochowski  was,  at  the*  date  of  the 
letter,  prefect  of  the  sacred  congregation  of  propaganda  fide 
and  that  Aloysius  Veccia  was  secretary  thereof.  He  states 
(and  this  is  conceded  by  the  parties)  that  the  sacred  con- 
gregation of  the  propaganda  fide  at  Rome  is  the  supreme 
tribunal  for  the  determination  of  all  questions  relating  to 
the  spiritual  and  temporal  affairs  of  the  Roman  Catholic 
church  in  the  United  States;  that  the  officers  of  said  tri- 
bunal are  the  prefect  and  secretary ;  that  the  decisions  of 
the  propaganda  being  determined,  it  is  reduceil  to  writing 
signed  by  the  prefect  and  secretary  and  the  original  docu- 
ment is  forwarded  to  one  of  the  parties  interested.  He 
further  states  that  the  letter  above  set  out  is  not  a  copy, 
but  the  original  decree  or  decision  entered  in  the  case. 
This  evidence  is  all  objected  to  as  incompetent,  and  we 
incline  to  the  belief  that  the  objection  was  well  taken.  We 
know  of  no  court  which  is  not  reijuired  to  keep  some 
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record  of  it«  proceedings.  In  the  trial  had  in  the  curia  at 
Lincoln  a  very  complete  and  minute  record  was  made  of 
all  the  proceedings  in  the  case,  and  if  there  is  a  court 
ecclesiastical  or  of  other  kind  which  fails  to  make  a  record 
of  its  orders  and  decisions,  then  certainly  the  best  evidence 
of  what  such  unrecorded  orders  and  decisions  may  be  is 
the  evidence  of  a  member  of  the  court.  If  the  rules  of  the 
court  reiiuire  its  decisions  to  be  recorded,  then  a  copy  of 
the  record  properly  identified  is  the  best  evidence  of  the 
decision :  But  if  the  rules  do  not  require  such  a  record  to 
be  made,  we  are  unable  to  see  how  anyone  except  some 
member  of  the  court  participating  in  the  decision  is  quali- 
fied to  say  what  that  decision  is  or  was.  The  letter  on  its 
face  shows  that  it  was  written  in  reply  to  an  inquiry  made 
by  the  plaintiff  herein,  and  does  not  purport  to  be  a  de- 
cision of  the  appeal,  but  speaks  of  that  decision  as  a  past 
(»vent,  something  that  had  taken  place  prior  to  the  writing 
of  the  letter.  The  language  is:  "I  have  to  inform  you 
that  the  aforementioned  priest  did  on  the  20th  of  March, 
1900,  forward  an  appeal,  but  it  was  rejected,  and  that 
again  on  the  1st  day  of  October,  1900,  he  made  anothei' 
appeal  against  a  mandate  which  you  had  issued  to  him  in 
your  letter  of  the  29th  of  September  of  the  same  year,  but 
that  api)(nil  was  likewise  rejected.'^  The  letter  clearly 
speaks  of  the  decision  on  these  appeals  as  having  been 
made  at  some  timti  prior  to  the  writing  of  the  letter,  and 
can  not,  as  we  see,  be  construed  as  an  order  then  made 
rejcH*ting  those  appc^als  or  aflSrming  the  orders  appealed 
from.  Other  letters  from  Rome  were  also  offered  touching 
this  appeal,  as  well  also  as  a  document  certified  by  a  no- 
tary whose*  certificate  was  further  attested  to  be  in  due 
form  by  officiTs  of  the  government  of  Italy,  in  which  he 
states  that,  at  the  request  of  Monsignor  Veccia,  secretarj- 
of  the  sacriHl  couijfrc^gation  of  the  propaganda  fide,  he  went 
to  the  secr(*t{iry\s  officer  and  was  there  shown  a  letter  by 
the  custcMliaii  of  the  archives  addressed  to  Bishop  Bona- 
cinii,  a  copy  of  which  shows  it  to  be  the  same  letter  above 
copied.     This  evidence  was  clearly  incompetent,  as  we 
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know  of  no  statute  or  rule  of  the  common  law  which  ad- 
mits a  certificate  of  a  notary,  however  sohMunly  attested 
by  other  officials,  to  be  received  as  evidence  of  matters  of 
this  character  or  of  any  matter  except  acts  of  their  own 
committed  to  them  by  the  laws  of  the  state  or  country 
wliere  they  reside.     In  this  connection  it  might  be  men- 
tioned that  a  commission  was  taken  out  of  the  district 
court  by  the  defendant,  directed  to  Hector  de  Castro,  our 
consul  general  at  Rome,  to  take  the  deposition  of  Cardinal 
Gotti  who,  it  appears,  succeeded  Cardinal  Ledochowski  as 
prefect  of  the  sacred  congregation  of  the  propaganda  fide, 
and  of  Monsignor  Veccia  and  Monsignor  Onnmini,  one  of 
the  objects  being,  as  shown  by  the  interrogatories  pro- 
pounded, to  ascertain  what  disposition  had  been  made  by 
the  sacred  congr^ation  of  the  propaganda  fide  of  the  ap- 
peals of  Father  Murphy,  and  this  commission  was  returncnl 
by  the  consul  general,  with  a  statement  that  "he  had  per- 
sonally interviewed  each  of  the  witnesses,  who  declined  to 
answer  their  respective  interrogatories,  availing  themselves, 
in  their  official  position,  of  the  rights  conferred  on  them  by 
the  Laws  of  Guarantee  of  the  Kingdom  of  Italy."  It  would 
appear  from  this  return  that  these  witnesses  are  not  com- 
pelled to  give  evidence  in  this  manner  by  the  laws  of  the 
country  where  they  reside.     It  may  be  that  the  plaintiff 
knew  of  the  exemption  extended  to  the  officials  composing 
the  sacred  congregation  of  the  propaganda  fide  by  the  laws 
of  Italy,  and  on  that  account  made  no  effort  to  secure 
their  evidence,  and  relied,  and  was  compelled  to  rely,  on 
the  evidence  contained  in  the  bill  of  exceptions  in  his 
attempt  to  show  that  the  defendant's  appeal  had  been  dis- 
posed of.     If  this  be  the  case,  he  can  not  probably  be 
charged  with  negligence  in  failing  to  obtain  competent 
evidence  to  show  what,  if  any,  disposition  has  been  made 
of  that  appeal;  still,  so  long  as  he  has  not  obtained  and 
offered  legal  evidence  determining  the  question,  he  is  in 
the  same  position  as  any  other  litigant  upon  whom  is  ca*st 
the  burden  of  proof  upon  a  material  issue  of  fact,  and  who 
is  unable  to  sustain  that  burden  because  of  the  death  of 
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the  only  witness  who  knew  the  fact,  or  the  refusal  of  the 
witness  to  tmtify  where  the  court  has  no  means  of  com- 
pelling him  to  do  so.  In  other  words,  where  a  party  upon 
whom  is  cast  the  burden  of  proof  is  unable  to  furnish  com- 
petent evidence,  the  court  can  not  treat  such  inability 
to  produce  the  evidence  as  an  equivalent  of  the  evidence 
itself. 

It  will  be  noticed,  also,  that  the  decree  in  the  previous 
case,  enjoining  the  plaintiff  from  coumiencing  this  action 
until  the  disposition  by  the  appellate  ecclesiastical  tri- 
bunal of  defendant's  appeal,  was  entered  on  the  6th  of 
January,  1902.     The  letter  of  Cardinal  Ledochowski  is 
dated  April  13,  1901.    If  the  defendant's  appeal  had  been 
disposed  of  in  the  manner  indicated  by  that  letter,  such 
disposition,  being  prior  to  the  decree  of  January  6,  1902, 
should  have  been  interposed  as  a  defense  to  defendant's 
prayer  for  affirmative  relief  in  that  action.    That  decree, 
so  long  as  it  remains  undisturbed,  is  an  adjudication  that 
on  January  6, 1902,  defendant's  appeal  from  the  judgment 
of  the  ecclesiastical  tribunal  at  Lincoln  had  not  been  dis- 
posed of,  and  by  that  decree  the  fact  that  defendant's  ap- 
peal Avas  still  pending  on  January  6, 1902,  was  res  judicata 
for  the  purposes  of  this  case.     It  was  still  open  to  the 
plaintiff  to  show  that  the  appeal  was  disposed  of  subse- 
(luently  to  January  6,  1902,  but  he  was  precluded  by  the 
decree  of  that  date  from  showing  that  it  had  been  disposed 
of  as  early  as  April  13, 1901. 

Because,  as  we  think,  the  decree  sought  to  be  enforcetl 
was  one  entered  by  a  judge  disqualified  to  act,  and  fur- 
ther, because  by  the  terms  of  the  injunction  of  January- 
(J,  1902,  the  plaintiff  was  enjoined  from  bringing  this 
action  until  the  appeal  taken  by  Father  Murjihy  had  been 
d<'termined,  and  the  evidence  failing  to  show  that  the 
ai)pellate  court  has  passed  upon  that  question,  we  recom- 
coinond  that  the  judgment  of  the  district  court  be  in  all 
tl)ings  affirmed. 

Fawcett,  Qlanville  and  Albebt,  CC,  concur. 


/ 
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By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  in  all  things 

Affirmed. 

The  following  opinion  on  rehearing  was  filed  June  22, 
1905.    Former  judgment  vacated  ctiid  action  dismissed: 

1.  Court?:    Tmal  of  Tituj  to  Property:    Parties.    The  courts  wUl  not 

entertain  a  controversy  concerning  the  title  or  right  of  possession 
of  real  or  personal  property,  except  at  the  Instance  of  some  per- 
son or  persons  having  or  claiming  a  right  thereto  derived  from,  or 
recognized  hy,  the  l&vr&  of  this  state  or  of  the  United  States. 

2.  EccUsiastical  Trials:    Revucw.    The  courts  of  this  state  will  npt  re- 

view the  process  or  proceedings  of  church  tribunals  for  the  pur- 
pose of  deciding  whether  they  are  regular  or  within  their  eccle- 
siastical jurisdiction,  nor  will  they  attempt  to  decide  upon  the 
membership  or  spiritual  status  of  persons  belonging  or  claiming 
to  belong  to  religious  societies. 

Ames,  C. 

With  an  exception  disclosed  by  the  following  discussion, 
the  former  opiuion,  ante,  p.  463,  contains  a  sufficiently 
accurate  and  ample  exposition  of  the  record  in  this  case, 
and  it«  reproduction  here  is  not  requisite.  •  The  authori- 
ties cited  in  that  opinion  seem  to  us  also  to  suffice  for  the 
disposition  of  the  action,  although  the  conclusion  we  draw 
from  them  is  the  exact  opposite  of  that  there  reached. 
The  plaintiff  styles  himself  in  the  title  to  his  petition,  and 
elsewhere  in  that  document,  "as  bishop  of  the  Roman 
Catholic  church  of  the  diocese  of  Lincoln,"  and  seeks  to 
recover  in  that  capacity  and  not  otherwise.  The  sub- 
stance of  the  petition  is  that  the  defendant  is,  or  wsis,  a 
priest  of  the  church  and  subject  to  the  episcopal  jurisdic- 
tion of  the  plaintiff,  and  that  the  plaintiff  acting  in  his 
official  capacity  ordered  the  transfer  of  the  defendant 
from  Seward,  Nebraska,  where  he  had  formerly  been 
ministering,  to  Keel  Cloud,  Nebraska,  for  like  service,  and 
that  the  defendant  persistently  refusing  to  obey  the  order, 
the  plaintiff  first  suspended  him  from  his  priestly  func- 
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tionSy  and  afterwards  pronounced  against  him  the  so- 
called  greater  excommunication  which,  it  is  said,  assumes 
to  interdict  him  from  all  Christian  fellowship  both  in  this 
life  and  in  the  life  to  come.  It  is  further  alleged  that  the 
defendant  still  remains  contumacious  and  refuses  to  de- 
sist from  his  ministrations  at  the  so-called  ''mission"  of 
Seward,  whicTi  includes  a  parish  church  building  and  par- 
sonage at  Seward,  in  Seward  county,  and  a  parish  church 
at  Ulysses,  in  Butler  county.  The  prayer  is,  in  brief,  that 
the  defendant  may  be  enjoined  from  a  continuance  of  the 
conduct  complained  of,  and,  incidentally,  that  he  be  re- 
quired to  turn  over  and  deliver  to  the  plaintiff  the  real 
estate  mentioned  and  certain  chattels,  and  that  the  title 
thereto  as  against  the  defendant  may  be  quieted  in  the 
plaintiff. 

Where  the  title  of  the  property,  or  any  of  it,  now  is,  or 
what  lawful  authority  the  plaintiff  ha-s  over  or  concerning 
it,  the  petition  does  not  aver.  It  is  asserted  by  his  counsel 
that  he  is  a  legal  or  equitable  trustee  of  it,  but  the  petition 
does  not  set  forth  any  declaration  of  trust  nor  any  facts 
or  circumstances  from  which  the  law  raises  a  constructive 
or  resulting  trust,  so  that  the  sole  issue  tendered  by  the 
petition  is  as  to  the  spiritual  or  ecclesiastical  status  of  the 
defendant  as  determined  by  the  "laws,  canons,  statutes, 
discipline,  rules,  regulations  and  customs  of  the  Boman 
Catholic  church." 

In  the  attitude  of  the  pleader  the  matter  of  transference, 
or  attempted  transference,  from  one  mission  to  another, 
has  long  ceased  to  be  of  importance,  and  it  is  manifest 
that  if  his  contention  is  upheld,  the  defendant  is  not  less 
(lis(iualified  from  exercising  the  priestly  office  elsewhere 
than  he  is  so  at  Seward  and  Ulysses.  And  it  is  solely 
because  of  his  excommunication  from  the  church  that  he 
is  disqualified  from  exercising  it  there.  So  that  the  sole 
question  which  the  court  is  asked  to  decide  is,  whether 
the  defendant  is  catholic  or  recusant.  All  other  relief 
sought  by  the  petition  is  incidental  to  the  determination 
of  that  controversy.      Now  the  authorities  cited  in  the 
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former  opinion  are  unaninious  to  the  effect  that  this  is 
a  question  with  which  the  lay  courts  in  this  country  Will 
have  nothing  to  do.  The  only  discordant  note  is  the  dis- 
senting opinion  of  Judges  Lawrence  and  Sheldon  in 
rhase  V.  Cheney,  58  111.  509,  11  Am.  Rep.  95;  but  who- 
t*ver  will  read  the  majority  opinion  in  that  case  will  be 
cMmvinced,  we  think,  that  the  position  of  the  remaining 
live  judges,  among  whom  wctc  Judges  Breese  and  Mc- 
Allister, is  invulnerable.  The  case  did  not  differ  essen- 
tially from  that  before  us.  An  ecclesiastical  court  wa>s 
I)roceeding,  it  was  alleged  irregularly  and  illegally,  a*s 
regarded  by  church  laws,  to  try  and  depose  the  plaintiff 
from  the  ministry  so  as  to  deprive  him  of  the  right  to 
oflBciate  op  receive  a  salary  as  a  clergyman  of  that  de- 
nomination, and  it  was  held  that,  inasmuch  as  the  sub- 
stantive question  at  issue  was  his  status  in  the  society,  the 
courts  would  not  interfere,  although  his  salary  and  liveli- 
hood were  dependent  upon  the  decision  of  the  church  au- 
thorities. 

The  answer  in  this  case  begins  by  protesting  that  the 
petition  does  not  state  facts  constituting  a  cause  of  action, 
and  then  proceeds  by  way  of  cross-petition  to  allege  that 
the  defendant,  according  to  the  laws,  canons,  statutes, 
rules,  etc.,  of  the  Boman  Catholic  church  has  not  been 
deprived  of  his  status  of  a  priest  of  that  church,  because 
his  alleged  excommunication,  on  account  of  the  prejudice 
and  disqualification  of  the  bishop  who  pronounced  the 
sentence,  is  void,  and  because  it  has  been  temporarily 
taken  off  or  suspended  by  an  appeal  to  a  church  court  at 
Rome.  "And  that  the  said  control,  custody  or  adminis- 
tration of  various  propertic^s  of  said  Roman  Catholic 
church,  remaining  always  one  and  the  same,  is  vested  di- 
rectly or  indirectly,  proximately  or  remotely,  particularly 
or  generally  in  all  of  the  three  foUowning  ecclesiastical 
persons  in  various  degrees  and  at  the  same  time,  namely, 
in  the  pope,  in  the  bishop,  in  the  pastor,  priest  or  rector  of 
the  said  Roman  Catholic  church  according  to  the  laws, 
eanons,  statutes,"  etc.,  of  that  church,  and  that  he  is,  and 
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has  b(H*n,  tlie  pastor  or  rector  of  the  mission  of  Seward 
aceonling  to  the  laws,  canons,  rules,  etc.,  of  said  church, 
and  therefore  one  of  the  persons  entitled  to  the  control 
thereof. 

Whether  or  not  these  averments  mean  anything  to  a 
churchman  we  confess  ourselves  unable  to  say,  but  they 
are  certainly  without  meaning  to  the  courts  of  the  state. 
Like  the  bishop,  the  defendant  omits  to  say  where  the  title 
to  the  property  is,  or  to  set  forth  any  declaration  of  trust, 
or  any  facts  or  circumstances  raising  one  by  implication 
of  law.  But  it  is  alleged  that,  in  a  prior  suit,  the  de- 
fendant obtain(Ki  from  the  district  court  a  perpetual  in- 
junction restraining  the  bishop  from  again  litigating  any 
of  the  matters  referred  to,  in  the  state  courts,  until  the 
alleged  appeal  should  be  finally  disposed  of  in  the  tribunal 
to  which  it  was  made. 

This  injunction  strikes  us  as  not  the  least  remarkable 
of  the  proceedings  under  review.  Let  it  be  supposed  to  be 
valid,  as  it  was  held  to  be  by  the  former  opinion,  and  let  it 
be  supposed,  also,  that  it  shall  finally  be  determined  upon 
its  merits  and  the  decision  made  of  record  and  exeraplifieil 
in  a  satisfactory  manner;  and  one  of  two  consequences  will 
be  inevitable:  either  the  courts  of  this  state  will  sit  in 
review  of  it  as  upon  appeal,  or,  more  properly,  certiorari, 
a  thing  which  reason  and  the  authorities  are  unanimous 
in  saying  they  can  not  do,  or  else  they  will  humbly  and 
unhesitatingly  register  and  enforce  the  decree  or  sentence 
of  an  independent  and  alien  power,  having  its  seat  of 
spiritual  and  temporal  sovereignty  in  the  ancient  city  of 
Rome;  a  proceeding  for  which  there  is  no  precedent  in  the 
United  States,  nor,  it  is  believed,  in  any  court  whose 
records  are  written  in  the  English  language.  But  if 
neither  of  these  consequences  is  admitted,  then  the  in- 
junction has  no  practical  end  or  aim,  and  deals  with  no 
controversy  of  which  the  courts  of  this  state  can  rightfully 
take  cognizance,  and  is  wholly  void.  And  so  we  esteem 
it  to  be. 

The  second  opinion  in  Pounder  v.  Ashe,  44  Neb.  672,  a 
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leading  case  on  the  subject  in  this  state,  and  which  cites 
the  principal  leading  cases  thereon  in  other  jurisdictions, 
HO  far  from  sustaining  the  former  decision,  is  in  direct 
conflict  therewith.  That  case,  as  we  gather  from  the 
somewhat  meager  statement  of  facts  in  the  earlier  decision 
in  36  Neb.  564,  was  begun  by  the  trustees  of  a  local  prot- 
estant  church  society  incorporated  under  the  laws  of  this 
state.  Their  complaint  was  that  no  one  could,  according 
to  the  constitution  and  laws  of  their  society,  which  derived 
their  force  and  obligation  from  the  statutes  of  the  state, 
rightfully  be  employed  or  officiate,  as  pastor,  in  the  prop- 
erty under  their  charge,  unless  he  should  be  a  member  in 
good  standing  of  their  society  and  have  the  sanction  and 
authority  of  a  representative  body,  called  in  the  opinion 
a  conference.  And  it  was  alleged  that  Ashe  had  been 
expelled  by  the  conference,  but  still  persisted  in  officiating 
in  the  church  buildings  against  the  wishes  and  protest  of 
the  plaintiffs,  who  were  unable  to  prevent  him  so  doing 
without  the  aid  of  the  court.  The  defendant  contended 
that  the  proceedings  of  the  conference,  at  the  time  of  his 
removal  from  the  ministry,  were  upon  charges  not  con- 
stituting an  offense  against  the  discipline  of  the  society, 
and  that  the  proceedings  were  so  irregular  and  informal 
Uiat  the  body  trying  him  did  not  acquire  jurisdiction  of 
the  subject  matter.  With  this  defense,  this  court,  in  an 
opinion  by  the  then  Chief  Justice  Harrison,  expressly 
declined  to  have  anything  to  do,  quoting  with  approval 
the  following  from  German  Reformed  Church  v,  Seiber-t, 
yPa-St.  282: 

"The  decisions  of  ecclesiastical  courts,  like  every  other 
judicial  tribunal,  are  final ;  as  they  are  the  best  judges  of 
what  constitutes  an  offense  against  the  word  of  God  and 
the  discipline  of  the  church.  Any  other  than  those  courts 
must  be  incompetent  judges  of  matters  of  faith,  discipline, 
and  doctrine;  and  civil  courts,  if  they  should  be  so  unwise 
as  to  attempt  to  supervise  their  judgments  on  matters 
which  come  within  their  jurisdiction,  would  only  involve 
themselves  in  a  sea  of  uncertainty  and  doubt,  which  would 
do  anything  but  improve  either  religion  or  good  morals.^' 
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The  court  considered  that  it  suflQced  for  the  disposition 
of  the  case  that  the  body,  whose  authority  the  trustees  of 
the  title  were  bound  to  respect,  and  who  were  empowered 
by  the  constitution  of  the  society  to  decide  upon  the  quali- 
fications of  the  defendant,  had  condemned  him.  Whether 
the  condemnation  was  regular  or  irregular,  or  with  or 
without  jurisdiction,  or  just  or  unjust,  the  court  refused 
to  inquire;  it  was  enough  to  know  that  the  sentence  was 
pronounced  by  a  body  to  whom  authority  was  committed 
by  the  society  for  pronouncing  a  like  sentence  in  any  case. 
The  court,  having  before  it  the  i)ersons  recognized  by  law 
as  having  or  representing  the  legal  title  to  the  property  in 
dispute,  contented  itself  with  protecting  such  persons  in 
its  peaceable  possession  and  enjoyment  for  the  uses  to 
which  it  had  been  devoted,  and  under  the  direction  of  the 
authorities  designated  by  the  articles  of  the  association  or 
discipline  for  its  government.  Such,  we  think,  is  the  con- 
sensus of  judicial  opinion  in  this  country. 

The  only  recent  case  that  has  been  brought  to  our  at- 
tention that  lends  color  or  countenance  to  the  former  de- 
cision is  that  of  Bonacum  v.  Harrington^  65  Neb.  831.  The 
opinion  in  that  case  is  seemingly  somewhat  self-contradic- 
tory. After  having  at  considerable  length  and  with  great 
vigor,  clearness  and  learning  expounded  the  doctrine  that 
the  civil  courts  will  not  review  the  proceedings  of  church 
tribunals,  nor  concern  themselves  with  the  discipline, 
modes  of  procedure  or  jurisdiction  of  such  bodies,  or  at- 
tempt to  decide  upon  the  spiritual  or  ecclesiastical  status 
of  members,  or  alleged  members,  of  religious  societies,  th<^ 
opinion  denied  intervention  to  a  local  incorporation,  or  its 
l^al  representatives,  being,  seemingly,  the  only  body  hav- 
ing, under  the  laws  of  the  state,  the  title  or  right  of  pos- 
session of  the  property  in  dispute,  and  proceeded  to  dis- 
pose of  the  case  with  sole  reference  to  the  ecclesiastical 
status  of  the  defendant.  According  to  our  view,  and  to 
the  nearly  unanimous  voice  of  the  authorities,  the  persons 
denied  intervention  were  not  only  proper  and  necessary, 
but  the  only  indispensable  parties  plaintiff  to  the  action. 
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The  opinion  does  indeed  say  that  the  property  had,  in  that 
instance,  been  conveyed  to  the  bishop,  who  was  plaintiff, 
but  the  remark  seems  to  have  been  casually  made,  and  is 
not  stated  to  have  been  founded  upon  the  pleadings  or  evi- 
dence, and  the  fact  was,  apparently,  regarded  as  of  no  im- 
portance or  significance  in  the  case. 

It  is  assumed  in  the  briefs  and  argument  on  both  sides, 
and  perhaps  also  in  a  vague  way  and  extremely  qualified 
sense,  in  the  pleadings,  that  the  title  to  the  Seward  and 
Ulysses  property  is  in  the  Roman  Catholic  church.  To  our 
minds  this  is  an  inconceivable  assumption.  That  church  is 
not,  in  contemplation  of  the  laws  of  this  state,  a  corpora- 
tion, or  a  partnership,  or  a  legal  entity  of  any  sort,  and 
does  not  claim  so  to  be.  It  is  a  hierarchy  composed  of  a 
series  of  clerical  dignitaries  of  vai'ious  ranks  and  degrees, 
scattert^  over  the  whole  world,  and  deriving  their  power 
und  importance  from  the  papal  court  at  Rome,  to  whom 
they  owe  allegiance,  and  from  whom  they  are  liable  at  any 
time  to  suflfer  degradation.  That  court  claims  to  be  an 
independent  sovereign  power,  a  political  as  well  as  an 
ecclesiastical  state  having  universal  dominion,  sup<n"ior 
to  all  other  principalities  and  powers  of  whatever  descrip- 
tion and  wherever  situated.  As  such  it  can  acquire  ivv- 
ritorial  rights  in  Nebraska,  if  at  all,  only  with  the  consent 
of  its  legislature,  by  treaty  with  the  government  at  >\'ash- 
ington.  The  parties  evidently  regard  the  title  to  the 
property  in  dispute  to  be  in  the  church,  in  the  sense  that 
it  is  subject  to  church  jurisdiction  and  government,  in 
much  the  same  way  as  the  ultimate  title  and  eminent  do- 
main of  all  property  within  the  territorial  boundaries  of 
the  commonwealth  are  said  to  be  in  the  state.  The  ph^ad- 
ings  of  both  partic*s  in  this  case  proceed  upon  the  assump- 
tion that  the  church  tribunals,  both  local  and  foreign, 
have  a  jurisdiction  of  their  own  over  church  i)rop(*rty,  or 
property  devoted  to  church  uses,  and  over  memlx^s  of  the 
catholic  priesthood,  concurrent  with,  but  supcn-ior  to,  that 
of  the  courts  of  the  state,  and  that  the  whole  duty  of  the 
latter,  Tvith  respect  to  such  matters,  is  to  lend  their  aid  for 
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the  carrying  into  execution  the  judgments  and  Sentences 
of  the  former.  In  former  days,  and  in  the  mother  coun- 
try, such  a  pretense  would  have  incurred  the  penalties 
of  priFmunivv,  and  the  ai)plication  for  the  injunction,  in- 
stead of  having  been  granted,  would  have  been  visited 
with  swift  and  severe  punishment  for  contempt  of 
the  court  to  whom  it  should  have  been  presented.  In 
these  days,  such  measures  are  not  necessary  or  desirable, 
but  the  civil  courts  ought,  nevertheless,  jealously  to  guard 
their  own  dignity  and  prerogatives,  lest  precedent  followed 
by  precedent  shall  gradually  encroach  upon  the  domain 
of  the  civil  law  and  revive  the  abuses  of  a  bygone  age. 

It  is  recommend(Ml  that  the  former  decision  of  this 
court  and  the  judgment  of  the  district  court  be  wholly 
reversed,  vacated  and  set  aside,  and  the  cause  remanded 
with  directions  that  the  action,  both  upon  the  petition 
and  upon  the  cross-petition,  be  dismissed,  each  party  to 
pay  his  own  costs,  but  without  prejudice  to  the  future  liti- 
gation of  the  rights  of  either  party,  if  either  has  any, 
under  the  laws  of  this  state,  to  the  property  in  dispute. 

Letton  and  Oldham,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  former  decision  of  this 
court  and  the  judgment  of  the  district  court  be  wholly 
reversed,  vacated  and  set  aside,  and  the  cause  re- 
manded, with  directions  that  the  action,  both  upon 
the  petition  and  upon  the  cross-petition,  be  dismissed, 
each  party  to  pay  his  own  costs,  but  without  prejudice  to 
the  future  litigation  of  the  rights  of  either  party,  if  either 
has  any,  under  the  laws  of  this  state,  to  the  property  in 
dispute. 

Judgment  accordingly. 
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Joseph  Coulson,  appellee,  v.  Hannah  Saltsman  bt  al., 

appellants. 

Filed  March  17,  1904.    No.  12,899. 

1.  Attachment  Lien:  Creditors*  Suit.  The  lien  acquired  by  attach- 
ment or  garnishment  is  not  lost  by  taking  a  general  money  judg- 
ment against  the  defendant  without  an  order  for  the  sale  of  the 
attached  property,  where  the  creditor  has  need  due  diligence  in 
the  prosecution  of  a  creditor's  bill. 


2. :    :    Execution.    A  creditor  by  the  levy  of  attachment 

npon  land  acquires  a  specific  lien  sufficient  to  support  a  suit  in 
the  nature  of  a  creditor's  bill  to  remove  obstructions  from  the 
title  calculated  to  make  a  sale  unprofitable,  and  in  such  case  the 
Issuance  of  an  execution  and  return  nulla  hona  is  not  a  prelimi- 
nary prerequisite. 

8. :  :  Dormant  Judgment.  Where  a  creditor  has* ac- 
quired a  speciflc  lien  by  the  levy  of  an  attachment,  he  is  entitled 
to  maintain  a  creditor's  bill  to  remove  obstructions  to  a  sale  of 
the  premises,  without  reference  to  whether  the  judgment  at  law 
has,  during  the  pendency  of  such  creditor's  suit,  become  dormant. 

4.  Action  Against  Heirs:     Parties.     Under  the  decedent  law  of  this 

state,  a  nonresident  who  claims  a  life  interest  in  lands  located  in 
this  state,  by  virtue  of  a  will  which  has  never  been  probated  In 
the  courts  of  this  state,  is  not  a  necessary  party  to  a  suit  against 
the  heirs  at  law  of  the  decedent  to  subject  the  land  to  payment 
of  the  claims  of  creditors. 

5.  Evidence.     Evidence  examined,  and  found  sufficient  to  sustain  the 

finding  and  decree  of  the  trial  court 

Appeal  from  the  district  court  for  Lancaster  county: 
Lincoln  Frost,  Judge.    Affirmed. 

H.  H.  Wilson  and  Ricketts  &  Rickctis,  for  appellants. 
E.  F,  Pettis,  contra. 

KlEKPATRICK,  C. 

This  is  a  suit  in  the  nature  of  a  creditor's  bill  by  Joseph 
Coulson,  appellee,  af!:uinst  Hanna  Saltsman  and  others, 
appellants.  It  appt»ars  that  on  March  19,  1879,  John 
Clark,  Sr.,  who  at  that  time  and  ever  since  has  resided  in 
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the  sta,te  of  Ohio,  gave  his  note  to  appellee  for  $225  due 
January  21,  1880,  with  interest  at  8  per  cent  Some  time 
about  September  19,  1885,  Clark  became  the  owner  of  the 
land  in  controversy,  being  80  acres  situated  in  Lancaster 
county.  On  October  1,  1893,  an  action  was  commenced 
in  the  district  court  for  Lancaster  county  by  appellee 
upon  the  note.  Appellee  filed  the  necessary  affidavit  and 
procured  the  issuance  of  an  order  of  attachment,  which 
was  levied  upon  the  land  in  controversy  on  October  12, 
1893.  Such  proceedings  were  had  in  the  action  that  on 
March  12,  1895,  appellee  recovered  a  judgment  against 
John  Clark,  Sr.,  for  f486  and  costs.  On  November  12, 
1899,  John  Clark,  Sr.,  executed  a*  deed  conveying  the  land 
to  his  wife,  .Martha  J.  Clark,  which  was  recorded  Novem- 
ber 18,  1899.  On  July  12,  1886,  John  Clark,  Sr.,  executed 
and  delivered  to  his  son,  Sherman  Clark,  one  of  the  ap- 
pellees herein,  a  mortgage  upon  the  above  mentioned  land 
in  the  sum  of  |1,000.  Subsequently  a  second  mortgage 
seems  to  have  been  executed  to  appellee,  Sherman  Clark, 
in  the  sum  of  |2,200.  On  August  5, 1895,  Martha  J.  Clark, 
at  that  time  the  record  owner  of  the  land,  died,  leaving  9 
children  aa  her  heirs  at  law,  who  are  appellees  herein. 
On  January  29,  1896,  appellee  Coulson  began  this  suit, 
pleading  in  his  petition  the  execution  and  delivery  of  the 
note  hereinbefore  mentioned;  the  issuance  and  levy  of  the 
order  of  attachment  upon  the  premises;  the  recovery  of 
the  judgment  in  said  proceedings;  that  the  sum  due  was 
wholly  unsatisfied;  that  John  Clark,  Sr.,  was  wholly  in- 
solvent; that  the  conveyance  made  by  John  Clark,  Sr., 
to  his  wife,  Martha  J.  Clark,  was  without  consideration, 
and  made  with  intent  to  defraud  creditors;  that  the  mort- 
gages of  John  Clai'k,  Sr.,  to  his  son  Sherman  Clark,  were 
without  consideration,  and  made  with  intent  to  defraud 
l>laintiflf  and  other  creditors;  that  the  deed  to  Martha  J. 
Clark  and  the  mortgages  to  Sherman  Clark  were  clouds 
upon  the  title  to  the  premises  attached ;  that  the  premises 
were  reasonably  worth  the  sum  of  $2,000,  but  that  they 
could  not  be  sold  because  of  the  clouds  ca^it  thereon  by  the 
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deed  and  mortgages  mentioued,  and  that  plaintiflF  had 
only  recently  discovered  that  John  Clark,  Sr.,  was  the 
owner  thereof.  The  petition  concluded  with  a  prayer 
that  the  deed  and  mortgages  be  decreed  fraudulent;  be 
set  aside  and  held  for  naught,  and  for  the  sale  of  the  prem- 
ises for  the  satisfaction  of  the  judguient.  Subsequently 
an  amended  petition  was  filed  by  appellee  which  set  out 
the  same  matters,  and,  in  addition,  pleaded  that  an  order 
had  been  made  by  the  trial  court  for  the  sale*  of  the  prem- 
ises under  the  attachment.  To  the  amended  petition, 
Sherman  Clark  filed  a  separate  answer,  alleging  that  the 
deed  from  his  father  to  his  mother  was  made  in  good  faith, 
fop  a  valuable  consideration,  and  without  any  intent  to 
defraud,  hinder  or  delay  creditors;  that  the  mortgages 
executed  to  himself  were  for  a  valuable  considerati(m,  were 
made  in  good  faith,  and  without  intent  to  defraud,  hinder 
OP  delay  creditors,  and  denying  generally  all  the  other 
allegations  of  the  petition.  The  remaining  appellees  joincnl 
in  an  answer  admitting  that  they  and  Sherman  ('lark  were 
the  sole  heirs  of  Martha  J.  Clark,  de<*easc»d;  that  they 
were  the  owners  in  fee  of  the  land  in  controversy ;  that  the 
conveyance  from  John  Clark,  Sr.,  to  their  mother  Avas 
made  in  good  faith  and  for  a  valuable  consideration,  and 
without  intent  to  defraud ;  and  denying  generally.  To  these 
answers  was  filed  for  reply  a  denial  of  new  matter,  and  an 
allegation  that  the  levy  of  plaintiff's  attachment  was  long 
prior  to  the  execution  of  the  moi*tgages  from  Chirk,  Sr., 
to  his  son  Sherman.  The  trial  resulted  in  a  finding  and 
judgment  canceling  the  deed  and  mortgage  and  directing 
the  sale  of  the  premises  as  prayed  by  appellee. 

Appellants  herein  allege  error  in  the  judgment  of  the 
trial  court:  (1)  That  appellee  had  taken  pei-sonal  judg- 
ment against  (^lark,  Sr.,  in  the  action  upon  the  note,  and 
had  not  obtained  an  order  for  the  sale  of  the  attachcnl 
property,  ther(4)y  waiving  his  attachment  lien  ui)on  the 
premises;  (2)  tliat  no  ex(*cuti(m  had  been  issuiMl  and  re- 
turned nulla  bona  upcm  th(*  judgment,  and  Ihen^fore  ap- 
j>ellee,  not  having  exhausie<l  his  remtMly  at  law,  could  not 
35 
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have  the  aid  of  this  proceeding;  (3)  that  appellee^s  judg- 
ment, at  the  time  of  the  trial  of  this  cause,  had  become 
dormant,  and  was  not  a  lien  upon  the  premises,  and  there- 
fore he  could  not  recover  in  this  ease;  (4)  that  there  was 
a  def(H!t  of  parties  in  the  action  for  the  reason  that  Martha 
J.  C^lark,  who  died  testate,  provided  in  her  will  that  John 
Clark,  Sr.,  should  have  a  life  estate  in  the  premises,  and 
that  he  should  have  been  made  a  party  to  the  creditors' 
suit.  The  rjucvstions  presentcHi  will  be  considered  in  the 
order  named. 

It  is  first  contended  that  appt^lee,  having  in  his  suit  at 
law  taken  a  personal  judgment  without  procuring  an 
order  for  the  sale  of  the  attached  property,  waived  his 
lien.  We  are  unable  to  discover  anj'  merit  in  this  con- 
tention. Cases  are  cited  from  the  supreme  court  of  the 
state  of  Indiana  which  seem  to  sustain  the  view  contended 
for  by  appellants,  but  an  examination  of  the  statutes  of 
that  state  discloses  provisions  that  differ  in  essential  par- 
ticulars from  our  own  and  prevent  the  cases  cited  from 
being  authority  in  the  case  at  bar.  Appellee  having  ac- 
quired a  specific  lien  upon  the  property  by  the  levy  of  his 
attachment  could  only  lose  his  lien  by  an  order  discharg- 
ing his  attachment.  Herman  Bros,  i\  Hayes  d  Jones,  58 
Neb.  54.  In  th(»  case  at  bar  it  will  not  be  contended  that 
appellee  could  have  proceeded  to  sell  without  the  aid  of  a 
court  of  (Miuity  to  remove  the  cloud  on  the  title  created  by 
the  fraudulent  conveyances,  even  if  he  had  procunnl  an 
order  for  the  sale  of  the  att-iU'h(»d  property,  and  the  law 
will  not  re(|uire  him  to  do  a  foolish  or  unne(*essary  thiu«»:. 
Appellee  made  s(^asonable  application  to  a  court  of  equity 
for  relief,  and  this  is  all  he  could  be  riMjuired  to  do;  an<l 
it  would  not  be  in  accord  with  the  principles  of  e<iuity  to 
hold  that  by  failure  to  i)rocure  an  order  for  the  sale  of  the* 
attachcMl  property,  which  would  have  bwn  unavailing,  he 
lost  his  lien. 

The  statute  of  Illinois  is  very  similar  to  that  of  our  own 
state  in  the  matter  of  attachment,  and  in  Yarnell  r. 
Brovcuy  170  111.  3G2,  the  supreme  court  of  that  state  said : 
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"The  appearance  of  Wooley  was  entered  in  the  attach- 
ment suit  and  a  general  judgment  was  rendered  against 
hun,  and  it  is  argued  on  behalf  of  appellee  that  the 
attachment  was  thereby  abandoned  and  the  lien  of  the  at- 
tachment released,  so  that  the  lien  of  the  judgment  became 
a  general  one.  We  do  not  think  that  such  is  the  effect 
of  the  judgment.  It  is  true  that  execution  might  issue 
thereon,  not  only  against  the  property  attached  but  the 
other  property  of  Wooley,  and  yet  the  lien  as  to  the  par- 
ticular tract  of  land  levied  upon  was  preserved,  and  ap- 
pellant was  not  put  in  a  worse  position  by  the  appearance 
and  general  judgment  than  she  would  have  been  if  Wooley 
had  not  appeared," 

We  are  convinced  of  the  soundness  of  the  view  ex- 
pi-essed  in  the  language  quoted.  The  same  view  has  been 
expressed  by  other  courts.  Waynant  v.  Dodsoii,  12  la.  22. 
It  follows  that  the  first  contention  of  appellants  can  not 
be  sustained. 

The  second  and  third  contentions  may  conveniently  be 
considered  together.  It  is  said  that  no  execution  having 
been  issued  upon  the  judgment  at  law  at  the  time  of  the 
trial  of  this  suit  in  the  district  court,  and  more  than  5 
years  having  elapsed  after  the  entry  of  the  judgment,  the 
judgment  was  barred,  and  could  not  be  made  the  basis  of 
an  equitable  proceeding  such  as  this.  This  point  is  not 
well  taken.  As  we  have  seen,  appellee,  by  the  levy  of  his 
attachment  upon  the  land,  had  acquired  a  specific  lien, 
which  was  sufficient  to  entitle  him  to  invoke  the  aid  of  a 
court  of  equity  to  remove  an  obstruction  that  might  exist 
preventing  the  sale  upon  execution.  This  court  has  re- 
peatedly held  that  in  such  cases  the  issuance  of  an  execu- 
tion and  its  return  nulla  bona  are  unnecessary.  Kcnuard. 
Daniel  &  Go.  v.  Hollcnheck,  17  Neb.  362 ;  Merchants  Nat, 
Bank  v.  McDonald.  63  Neb.  363. 

Again,  it  is  urged  that  the  judgment  having  become 
dormant,  appellee  had  lost  his  lien  upon  the  premises,  and 
therefore  at  the  time  of  the  trial  the  evidence  did  not 
show  that  appellei*  was  entitled  to  a  decree.   This  position, 
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like  the  other,  can  not  be  sustained.  Appellee  having  re- 
coyered  a  judgment  in  his  action  at  law,  in  which  the 
land  had  been  attached,  was  entitled  to  a  sale  of  the 
premises  for  the  satisfaction  of  his  judgment.  As  we  have 
seen,  by  the  levy  of  the  attachment  a  specific  lien  was  ac- 
quired upon  the  property,  for  the  satisfaction  of  which 
he  was  entitled  to  a  sale  of  the  premises.  It  was  disclosed 
that  this  sale  could  not  be  made  until  by  the  aid  of  a 
court  of  equity,  certain  fraudulent  conveyances  were  va- 
cated. A  decree  having  been  entered  by  the  trial  court  in 
this  proceeding  vacating  those  conveyances,  the  right  of 
appellee  to  the  satisfaction  of  his  judgment,  in  our  opin- 
ion, did  not  at  all  depend  upon  whether  the  lien  estab- 
lished had  become  dormant  as  a  judgment  lien  or  not.  He 
was  clearly  entitled  under  the  decree  in  this  case  to  en- 
force his  specific  lien.  First  Nat  Bank  v,  Gibsofiy  60  Neb. 
767.  It  is  finally  contended  that  John  Clark,  Sr.,  was  a 
necessary  party  to  a  correct  determination  of  this  suit, 
and  that,  because  of  the  failure  to  join  him  as  a  defendant, 
there  is  a  defect  of  parties,  which  renders  the  judgment 
erroneous.  We  are  unable  to  discover  merit  in  this  conten- 
tion. It  is  disclosed  by  the  record  that  appellants  claimed 
title,  not  only  by  descent  from  the  mother  but  by  will 
duly  executed  by  the  mother.  It  is  disclosed  that  the  will 
mentioned  contains  a  provision  demising  to  John  Clark, 
Sr.,  a  life  estate  in  the  land  in  controversy.  It  is  claimed 
that  this  will  was  duly  probata  in  the  courts  of  Ohio, 
but  it  is  not  contended  that  the  will  had  ever  been  pre- 
sented for  probate  or  probated  in  the  courts  of  this  state. 
All  of  the  appellants,  as  well  as  John  Clark,  Sr.,  are  non- 
residents of  this  state,  and  under  our  decedent  law  it 
would  appear  that  appellants,  who  are  the  children  of 
Mrs.  Clark,  would,  if  the  mother  was  the  o\VTier  of  the 
premises,  acquire  the  title  in  fee  simple  on  the  death  of  the 
mother;  and  that  John  Clark,  Sr.,  not  having  a  homestead 
interest  in  the  land,  and  not  having  resided  in  this  state, 
would  have  no  Intercast  therein.  It  follows  that  he  was 
not  a  necessary  party  to  this  proceeding.    Barney  v.  Bal- 
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timore  City,  73  U.  S.  280;  Potter  v.  Phillips,  44  la.  353; 
Coffey  V.  Nonrood^  81  Ala.  512. 

It  is  suggested  in  the  reply  briefs  of  appellants  filed 
herein  that  the  decree  of  the  trial  court  is  not  sustained  by 
sufficient  ccmipetent  evidence.  We  have  carefully  ex- 
amined the  evidence  and  are  of  opinion  that  no  other 
judgment  could  have  been  entered  by  the  trial  court  than 
that  entered.  The  evidence  establishes  beyond  question 
that  the  conveyances,  that  by  deed  and  those  by  mortgage, 
were  without  consideration  and  in  fraud  of  creditors. 

It  is  therefore  recommended  that  the  judgment  of  the 
trial  court  be  affirmed. 

Hastings,  C,  concurs. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing. 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Samuel  Zeigler  et  al.  v.  M.  G.  Sonner  et  al. 

Filed  Mabch  17,  1904.    No.  13,311. 

1.  JuriBdictio&:    Affidavits:    Bill  of  Exceptions.    The  affldavits  upon 

which  a  Justice  of  the  peace  decides  an  objection  to  his  jurisdic- 
tion over  the  person  of  the  defendant  can  not,  on  error  to  the 
district  court,  be  reviewed,  unless  incorporated  in  a  bill  of  ex- 
ceptions duly  settled,  signed  and  allowed  by  the  Justice,  in  con- 
formity with  the  provisions  of  section  311  of  the  code,  as  amended 
by  chapter  72,  laws  1895. 

2.  "Review:    Affibmance.    Upon  error  from  a  judgment  of  a  justice  of 

the  peace  to  the  district  court,  if  error  does  not  affirmatively  ap- 
pear in  the  proceedings  had  before  the  Justice,  the  Judgment  of 
the  Justice  should  be  affirmed. 

Error  to  the  district  court  for  Dodge  county:  James 
A.  Orimison,  Judge.  Judgment  of  district  court  reversed. 
Judgment  of  justice  court  affirmed. 

C.  E.  Ahhottf  for  plaintiffs  in  error. 

McNish  d  Qraham  and  J.  H.  Broun,  contra. 
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This  action  was  commenced  by  Samuel  Zeigler  and 
George  Zeigler,  partners  doing  business  as  the  Forest 
City  Nursery  Company,  in  a  justice  court  of  the  county  of 
Dodge,  against  M.  Q.  Sonner  and  William  L.  E.  Green, 
asking  judgment  in  the  sum  of  |180  for  damages  for  the 
breach  of  a  contract  for  the  purchase  of  nursery  stock. 
Service  was  had  upon  Green  in  Dodge  county,  and"  an 
alias  summons  issued  to  the  sheritf  of  Wayne  county,  who 
made  return  that  he  had  served  the  writ  upon  Sonner  in 
that  county.  Sonner  appeared  and  objected  specially  to 
the  jurisdiction  of  the  justice  over  his  person  on  the 
ground  that  Green  was  only  a  nominal  defendant,  having 
no  real  interest  adverse  to  that  of  plaintiffs.  He  supported 
his  objection  by  an  affidavit  setting  up  that  Green  was  the 
agent  of  plaintiffs  in  the  sale  of  their  stock,  that  Green 
had  procured  Sonner  to  enter  into  the  alleged  contract  for 
the  purchase  of  the  nursery  stock,  and  that  he  was  inter- 
ested in  the  contract  to  the  extent  of  his  agent's  commis- 
sion, and  that  if  Green  was  a  signer  upon  the  contract 
sued  on  as  surety,  he  was  made  such  without  the  knowl- 
edge or  consent  of  affiant.  Counter  affidavits  by  plaintiffs 
and  Green  were  made  denying  these  alleged  facts.  Upon 
the  issue  thus  joined  the  justice  found  that  Green  was  a 
bona  fide  defendant,  and  that,  ax;cordingIy,  he  had  juris- 
diction over  the  person  of  defendant  Sonner.^ 

Thereupon  Sonner  filed  an  answer,  pleading  the  facts 
already  set  out  in  his  affidavit,  alleging  that  he  did  not 
waive  the  question  of  the  jurisdiction  of  the  justice  over 
his  person,  denying  generally  all  the  allegations  in  plain- 
tiffs' petition,  alleging  that  the  contract  sued  on  was  with- 
out consideration,  and  denied  that  he  executed  the  con- 
tract sued  on  for  nursery  stock  in  the  sum'  of  f  180,  and 
that  if  plaintiff  held  such  contract,  it  had  been  forged  or 
altered  by  persons  unknown  to  him.  Plaintiffs  filed  a  reply 
denying  generally. 

It  appears  that  the  trial  was  had  on  the  date  of  filing 
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the  answ(*r  and  reply,  the  justice  docket  reciting  that 
Conner  elected  not  to  appear  further.  After  hearing  testi- 
mony, the  justice  entered  judgment  against  Sonner  as 
principal  and  Green  as  surety  in  the  sum  prayed  for. 

After  the  entry  of  this  judgmeht,  Sonner  prosecuted 
error  to  the  district  court,  alleging  first,  that  the  justice 
erre<l  in  overruling  Sonner^s  special  appearance;  second, 
that  the  justice  erred  in  assuming  jurisdiction  of  the  per- 
son of  Sonner;  third,  that  he  erred  in  taking  the  cause  un- 
der advisement  from  the  7th  day  of  May  until  the  20th  day 
of  May,  1902;  and  fourth,  that  the  justice  erred  in  ren- 
dering judgment  for  plaintiffs  and  against  Sonner.  Upon 
a  hearing  in  the  district  court  the  judgment  of  the  justice 
was  reversed,  costs  of  error  proceedings  were  taxed  against 
plaintiffs,  defendants  in  error  therein,  and  the  cause  re- 
tained for  trial  and  final  judgment  in  the  district  court. 
From  this  judgment  this  proceeding  in  error  is  prosecuted 
by  the  Zeiglers,  who  complain  of  this  judgment  of  reversal, 
contending  that  the  judgment  of  the  district  court  should 
have  been  one  of  affirmance. 

It  is  not  very  clear  upon  what  ground  the  district  court 
reversed  the  judgment  of  the  justice  of  the  peace,  but  it  is 
quite  likely  that  it  was  because  the  court  believed  the 
special  appearance  of  Sonner  should  have  been  sustained, 
as  It  is  clear  that  there  was  no  other  ground  upon  which 
error  could  have  been  predicated.  It  is  obvious  that  the 
district  court  could  not  pass  upon  the  question  of  fact 
raised  by  the  special  appearance  of  Sonner,  as  that  ques- 
tion was  decided  by  the  justice  upon  affidavits  which  had 
not  been  incorporated  in  a  bill  of  exceptions  and  taken  to 
the  district  court.  Prior  to  1895,  bills  of  exceptions  from 
the  justice  court  to  the  district  court  in  cases  not  tried  to 
a  jury  were  not  provided  for  in  the  code.  This  omission 
in  the  statute  was  recognized  by  this  court.  Moline,  Mil- 
hum  d  Stoddard  Co.  v.  Curtis,  38  Neb.  520;  Meyer  & 
Brothers  v.  Hihler,  52  Neb.  823.  By  amendment  to  section 
311  of  the  code,  laws  of  1895,  chapter  72,  the  following  pro- 
vision was  added  to  that  section ; 
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"That  any  person  or  oflficer,  or  the  presiding  oflfiooi!  of 
any  board  or  tribunal  before  whom  any  proceeding  may  be* 
had,  shall,  on  request  of  any  party  thereto,  settle,  sign, 
and  allow  a  bill  of  ^exceptions  of  all  the  evidence  offered 
or  given  on  the  hearing  of  such  proceeding/' 

There  can  be  no  doubt  that  the  intent  of  the  legislature 
in  the  enactment  of  the  amendment  just  quoted  w^as  to 
supply  a  deficiency  in  the  statute,  and  to  provide  for  the 
preservation  by  bills  of  exceptions  of  the  evidence  heard 
by  tribunals  inferior  to  the  district  court  in  all  cases 
whether  tried  before  a  jury  or  not.  This  court  is  equally 
powerless  to  review  the  evidence  upon  which  the  justice 
determined  that  he  had  jurisdiction  of  the  person  of  the 
defendant  Sonner,  and  it  must  now  be  assumed  that  that 
question  was  correctly  determined  by  the  justice  in  the 
first  instance. 

After  the  filing  of  his  answer,  it  appears  from  the  tran- 
script of  the  docket  of  the  justice  that  Sonner  elected  not 
to  appear  further,  and  a  hearing  was  had,  evidence  ad- 
duced, and  a  judgment  rendered  in  favor  of  plaintiffs.  It 
can  not  be  said  that  in  this  there  is  affirmative  error  war- 
ranting a  judgment  of  reversal. 

From  the  transcript  it  further  appears  that  there  was 
a  hearing  on  the  special  appearance  entered  by  Sonner 
May  7,  1902,  and  "by  consent  of  parties  case  continued  to 
May  20,  1902,  9  o'clock  A.  M."  On  May  20  Sonner's  ob- 
jections were  overruled,  and  on  the  same  day  Sonner  filetl 
his  answer  and  plaintiffs  their  reply,  and  judgment  was 
entered.  We  mention  this  only  in  connection  with  th«> 
assignment  in  error  to  the  district  court,  which,  however, 
is  not  urged  in  briefs,  "that  the  justice  erred  in  taking 
the  case  under  advisement  on  May  7,  and  not  renderinj; 
judgment  thereon  within  4  days  thereafter. '^  It  is  manifest 
that  this  assignment  under  the  record  was  not  sustained. 

Our  examination  of  the  rei!ord  has  failed  to  reveal,  and 
counsel  do  not  point  out,  error  in  the  proceedings  had  be- 
fore the  justice.  It  follows  that  the  judgment  of  reversal 
entered  by  the  district  court  is  erroneous;  and  it  is  there- 
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fore  recommended  that  the  same  be  reversed  and  the  judg- 
ment of  the  justice  affirmed. 

Dltffik  and  Letton,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  Foversal  of  the  district  court  is 
reversed,  and  the  judgm(»nt  of  the  justice  is  affirmed. 

Judgment  accohdingly. 


John  McOormick  v.  State  of  Nebraska. 

Piled  April  7,  1904.     No.  13.346. 

1.  Criminal  Law:     Erroneous  Sentence:     Duty  of  Appbllatb  Couirr. 

Where  a  prisoner  has  been  found  guilty  on  a  criminal  charge,  and 
the  only  error  that  appears  on  the  record  is  the  failure  of  the 
court  to  pronounce  a  legal  Judgment  against  him,  it  is  the  proper 
practice,  and  this  court  has  the  power,  after  setting  aside  the 
void  or  erroneous  judgment,  to  remand  the  case  and  the  accused, 
if  sentence  has  not  been  suspended,  to  the  district  court,  with  in- 
stnictioiiB  to  render  Judgment  on  the  verdict  in  the  manner  pro- 
vided by  law. 

2.  Brroneous   Sentence:    Ck)NSTiTUTioKAL  Law.     Confinement   in   the 

penitentiary  under  a  void  or  erroneous  sentence,  because  of  the 
failure  of  the  accused  to  obtain  a  suspension  of  his  sentence  dur- 
ing the  pendency  of  his  proceedings  in  error,  is  in  no  sense  a  part 
execution  of  a  legal  sentence;  and  by  the  rendition  and  execution 
of  a  legal  judgment,  the  accused  is  not  twice  punished  for  the 
same  offense. 

3.  :  'Powers  of  C^ourts.    An  ineffectual  attempt  of  the  district 

court  to  render  a  judgment  on  a  verdict  according  to  the  pro- 
visions of  the  law,  does  not  deprive  that  court  of  the  power  to 
pronounce  a  valid  Judgment  against  the  accused. 

Error  to  the  district  court  for  Otoe  county :  Paul  Jbs- 
SEN,  Judge.    Affirmed. 

Charles  O.  Whedon,  John  C.  Watson  and  Robert  Ryan, 
for  plaintiff  in  error. 

Frank  N.  Prout,  Attorney  (hncral,  and  Norria  Brown, 
contra. 
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Barnes,  J. 

In  March,  1902,  John  McCormick,  the  plaintiff  in  error, 
was  duly  tried  and  convicted  of  the  crime  of  murder  in 
the  second  degree,  in  the  district  court  for  Otoe  county. 
He  was  sentenced  to  serve  a  term  of  20  years  in  the  state 
penitentiary,  and  from  that  judgment  he  prosecuted  error 
to  this  court,  A  hearing  hgre  resulted  in  a  judgment 
affirming  his  conviction,  and  it  was  found  that  there  was 
no  error  in  the  record  up  to  and  including  the  verdict. 
It  was  disclosed,  however,  that  the  trial  judge  had  failed 
to  inform  him  of  the  verdict  of  the  jury,  and  to  ask  him  if 
h(»  had  anything  to  say  why  judgment  should  not  be  pro- 
nounced against  him;  for  that  reason  the  judgment  was 
held  to  be  invalid,  and  was  reversed.  McCormick  v.  State, 
06  Neb.  337.  Thereupon,  a  mandate  was  issued  directing 
the  trial  court  to  render  a  valid  sentence  and  judgment  on 
the  verdict.  It  appears  that  during  the  pendency  of  the 
proceedings  in  error  the  plaintiff,  having  been  unable  to 
furnish  bail  and  obtain  a  suspension  of  the  sentence  com- 
plained of,  was  confined  in  the  state  penitentiary.  On 
the  4th  day  of  February,  1903,  he  was  again  brought  into 
the  district  court  for  Otoe  county,  and  was  informed  by 
the  court  of  the  verdict  of  the  jury,  and  asked  if  he  had 
anything  to  say  why  judgment  should  not  be  pronounced 
against  him.  He  thereupon  obj(?cted  to  the  jurisdiction 
of  the  court  to  pass  sentence  upon  him,  and  contended  that 
by  so  doing  the  court  would  violate  his  constitutional 
rights.  His  objections  were  overruled,  And  no  other  reason 
having  been  shown  why  the  court  should  not  render  judg- 
ment on  the  verdict,  he  was  sentenced  to  confinement  in 
the  state  penitentiary  for  19  years.  This  is  a  proceeding 
in  error  to  reverse  said  judgment. 

The  plaintiff  contends  that  the  judgment  herein  com- 
plained of  calls  for  the  infliction  of  a  second  punishment 
for  the  siime  offense,  and  cites  in  support  of  his  contention. 
Ex  parte  Lantfe,  18  Wall.  (U.  S.)  103.  In  that  case  tho 
accuse<l  was  tried  in  the  circuit  court  of  the  United  States 
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for  the  southern  district  of  New  York,  for  the  crime  of 
stealing  mail  bags  of  less  value  than  f 25.  The  punish- 
ment provided  by  law  for  that  offense  was  imprisonment 
for  iiot  more  than  one  year,  or  a  fine  of  not  less  than  f  10, 
.  iior  more  than  f 200.  He  was  found  guilty,  and  was  sen- 
icnced  by  the  court  to  one  year's  imprisonment  and  to  pay 
a  fine  of  |200.  He  was  thereupon  committed  to  jail,  and 
on  the  following  day  paid  bis  fine,  which  was  in  turn  paid 
into  the  treasury  of  the  United  States.  Thereupon  the 
prisoner  was  brought  before  the  court  on  a  writ  of  habeas 
corpus,  the  same  judge  presiding,  and  an  order  was  en- 
tered vacating  the  former  judgment,  and  he  was  again 
sentenced  to  one  year's  imprisonment  from  that  date. 
Thereafter  he  was  brought  before  the  supreme  court  of 
the  United  States  on  a  writ  of  habeas  corpus,  and  the  re- 
turn of  the  marshal  showed  the  foregoing  facts.  In  grant- 
ing him  his  discharge,  the  court  held  that  the  first  sen- 
tence and  judgment  was  valid  in  so  far  as  it  imposeil  tho 
fine  of  |200,  but  that  the  accused  could  not  be  punished  by 
both  fine  and  imprisonment;  that  having  accepted  as  valid 
that  portion  of  the  first  sentence,  which  imposed  the  fin(% 
and  having  paid,  and  the  government  having  accepteil 
such  payment  and  turned  it  into  the  treasury,  from  whence 
it  could  not  be  withdrawn,  that  the  second  judgment  by 
which  the  accused  was  sentenced  to  imprisonment  for  one 
year,  if  carried  out,  would  amount  to  his  being  twice  pun- 
ished for  the  same  offense.  Plaintiff  also  cites  Brown  r. 
Rice,  57  Me.  55.  In  that  case  the  prisoner  was  legally 
sentenced,  and  duly  committed  to  imprisonment  in  the 
county  jail.  Several  days  afterwards  he  was  recalled  into 
court  and  sentenced  on  the  same  indictment  and  convic- 
tion to  be  imprisoned  in  the  state  penitentiary  for  the  term 
of  3  years.    On  these  facts  the  court  said : 

"In  this  case  the  warrant  had  issued,  had  been  executed, 
the  prisoner  had  been  under  sentence,  and  in  prison,  under 
the  warrant,  and  had  suffered  19  days  of  confinement. 
This  was  a  legal  sentence,  and  was  in  the  process  of  ex- 
ecution, when,  for  some  reason,  doubtlessly  one  that  the 
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judge  deemed  sufficient,  he  waa  brought  from  the  jail,  and 
the  former  sentence  was  recalled  and  revoked  and  the  new 
one  imposed/' 

The  second  sentence  was  illegal  because  the  first  one 
haying  been  a  l^al  sentence,  and  having  been  at  least 
partly  executed,  the  trial  court  had  no  power  to  recall 
the  prisoner,  set  aside  its  former  judgm^xt  and  resentence 
him  to  a  term  in  the  state  penitentiary. 

Wc  have  carefully  examined  each  of  the  oth»  cases 
cited  by  the  plaintiflf  in  support  of  his  position.  Com-, 
ment  upon  them  singly  is  neither  profitable  nor  necessary, 
and  can  not  be  indulged  in  for  want  of  time  and  space,  bat 
we  may  say  that  in  each  and  all  of  them  the  first  sentence 
imposed  by  the  court  was  either  legal  in  whole  or  in  part,- 
and  hence  it  was  held  that  the  court  had  no  power  to  set 
aside  the  sentence  which  had  been  partly  or  completely 
executed,  and  pronounce  another  and  different  one.  We 
are  in  full  accord  with  the  doctrine  laid  down  in  these 
cases.  But  it  will  be  observed  that  in  the  case  at  bar  we 
held  that  the  first  sentence  imposed  upon  the  plaintiff  was 
void,  for  the  reason  that  the  court  in  pronouncing  it  had 
not  proc(H^ded  in  the  manner  provided  by  statuta  In  this 
case  the  trial  court  did  not  set  aside  a  former  legal  sen- 
tence and  judgment,  but  this  court  set  aside  the  sentence 
because  it  was  null  and  void.  Upon  remanding  the  case 
to  the  district  court,  it  stood  there  on  the  verdict  of  con- 
viction, and  upon  which  the  trial  court  was  inquired  by 
law,  and  the  order  of  this  court,  to  pronounce  a  valid  sen- 
tence and  judgment.  The  difference  between  the  cases 
cited  by  the  plaintiff  in  support  of  his  contention  and  the 
one  at  bar  is  a  radical  one.  If  the  sentence  and  judgment 
of  the  trial  court  in  the  first  instance  had  been  legal  in 
whole  or  in  part,  and  if  any  portion  of  the  same  had  been 
executed,  it  would  seem  that  the  plaintiff  should  be  dis- 
charged. But  such  is  not  the  case.  The  plaintiff  prose- 
cuted error  because,  as  he  claimed,  the  sentence  and  judg- 
ment was  illegal  and  void,  and  his  contention  was  sus- 
tained*    He  was  therefore  granted  the  right  to  have  a 
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valid  and  legal  sentence  pronounced  against  him.  This 
was  one  of  the  things  that  he  contended  for,  and  his  con- 
finement in  the  pentitentiary,  for  want  of  a  suspension  of 
this  void  sentence  during  the  pendency  of  his  error  pro- 
ceedings, was  no  part  of  the  execution  of  a  valid  sentence, 
and  the  judgment  complained  of  does  not  amount  to  a 
second  punishment  for  the  same  offense. 

It  is  further  cont(»nded  that  the  order  of  this  court  di- 
recting the  entry  of  a  valid  judgment  on  the  verdict,  and 
the  sentence  pronounced  therc^under,  was  without  warrant, 
and  tliereby  the  plaintiff  was  denied  justice  according  to 
due  process  of  law.  To  support  this  contention  it  is 
claimed  that  our  criminal  code  contains  no  provisions  de- 
fining OP  regulating  the  procedure  in  a  case  like  the  one 
at  bar,  and  for  that  reason  this  court  had  no  power  to 
direct  the  district  court  for  Otoe  county  to  pronounce  the 
sentence  and  judgment  complained  of.  This  is  not -a  new 
question;  and  the  i)rocedure  complained  of  has  been 
many  times  upheld  and  sanctioned  by  this  court.  The 
question  first  arose  in  the  case  of  Dodge  i\  The  People,  4 
Neb.  220.  The  plaintiff  in  error  therein  was  indict(»d  at 
the  March  term,  A.  I).  1875,  of  the  district  court  for  Otoe 
county,  for  the  murder  of  one  Jam(\s  McGnire.  Upon  the 
trial  a  verdict  of  guilty  was  retunu^d  by  tlu^  jury,  and  he 
was  sentenced  to  be  execut(»d  on  the  14tli  day  of  January, 
1876.  A  writ  of  error  was  allowed  to  this  court,  and  ex- 
ecution of  the  sentence  was  suspended  until  its  det(Tmina- 
tion.  It  appeared  that  there  was  no  (Tror  in  the  r(*cord 
up  to  and  including  the  return  of  th(»  v(»nlict  of  guilty 
against  the  accused.  It  also  appeared  that  the  court  had 
failed  to  inform  the  accused  of  the  vcTdict  of  the  jury, 
and  ask  him  whether  he  had  anything  to  say  why  judg- 
ment should  not  be  pronounced  against  liim,  and  it  was 
insisted  that  for  that  reason  the  sentence  and  judgment  of 
the  court  was  void;  that  this  court  had  no  authority  to 
either  pass  sentence  or  remand  the  causi*  to  th(»  district 
court,  with  instructions  to  pronounce  sc^ntence  in  con- 
formity with  law,  and  that  therefore  the  prisoner  must 
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be  discharged.     The  court  in  answer  to  this  contention 
made  use  of  the  following  language: 

"We  are  aware  that  cases  can  be  found  holding,  under 
a  statute  similar  to  ours,  that  there  is  no  authority  in  this 
court  either  to  resentence  the  prisoner,  or  remand  tho 
case  to  the  court  below  for  that  purpose.  We  may  cor- 
rect errors  in  any  other  respect,  review  the  proceedings  of 
the  district  court,  see  that  the  accused  has  had  a  fair  trial, 
and  that  his  rights  have  been  properly  guarded  and 
secured,  but  the  moment  it  appears  that  the  court  has  not 
fully  complied  with  the  law  in  pronouncing  sentence,  it  is 
at  once  ousted  of  jurisdiction,  and  the  accused  must  go 
acquit.  This  doctrine,  originating  in  England  at  a  time 
when  the  courts  of  that  country  held  that  they  had  no 
authority  to  revise  proceedings  and  judgments  in  cases 
of  felony,  and  grant  new  trials,  partakes  of  the  reasoning 
of  that  period,  that  the  judgment  in  a  criminal  case  was 
absolute,  unless  a  pardon  was  granted,  that,  if  the  judg- 
ment did  not  conform  to  the  law  there  was  no  power  of  re- 
vision or  amendnu^nt,  and  as  the  prisoner  could  not  be  h<»ld 
on  an  invalid  judgment  he  must  therefore  be  discharged. 
This  doctrine  was  ex[)ressly  overruled  in  King  i\  Kcn- 
uorthy,  1  Barn.  &  Cr.  (Eug.)  *711;  and  in  Rcgina  r. 
Holloicay,  5  Eng.  Law  &  Eq.  310,  and  the  English  courts 
now  hold  that  they  have  full  authority  in  such  ca^es  to 
impose  the  sentence  reijuired  by  law.  In  the  case  of  Bva/c 
V.  Vommonu'ialth,  25  Pa.  St.  11,  22,  the  court  held:  ^The 
common  law  embodies  in  itself  sufficient  reason  and  com- 
mon sense  to  rejcH:t  the  monstrous  doctrine,  that  a  pris- 
oner whose  guilt  is  established  by  a  regular  verdict  is  to 
escape  punishment  altogether,  because  the  court  committed 
an  error  in  passing  the  sentence.  If  this  court  sanctione^l 
such  a  rule,  it  would  fail  to  perform  the  chief  duty  for 
which  it  was  established.  Our  duty  is  to  correct  errors, 
and  to  "minister  justice;"  but  such  a  course  would  per- 
pc^tuate  error,  and  produce  the  most  intolerable  injustice.' 
And  so  it  was  held  that  the  judgiiu^nt  should  be  reverseil 
and  the  cause  jpemand(*d  to  the  district  court,  with  instruc- 


Vol.  71]  JANUARY  TEKM,  1904.  511 


McCormlok  v.  State. 


tions  to  pronounce  judgment  on  the  verdict  in  the  manner 
prescribed  by  statute.  This  decision  has  been  followed  and 
affirmed  in  Tracey  v.  State,  46  Neb.  361 ;  Oriffen  v.  State, 
46  Neb.  282;  Barker  v.  State,  54  Neb.  53,  58,  and  in  our 
former  judgment  in  this  case  reported, in  66  Neb.  337.  The 
foregoing  decisions  are  based  on,  and  follow  the  rule  an- 
nounced in,  the  cases  cited  in  the  quotation  from  Dodge 
V,  Th^  People,  supra,  together  with  Benedict  r.  State, 
12  Wis.  313;  Williams  v.  State,  18  Ohio  St.  J6;  Piclet  v. 
State,  22  Ohio  St.  405.  We  are  satisfied  with  the  reason- 
ing of  these  cases,  and  have  no  disposition  to  set  aside 
so  salutary  a  rule  of  law,  and  this  rule  should  no  longer 
be  the  subject  of  discussion  in  this  jurisdiction. 

Again,  if  this  were  a  new  question,  there  appears  to  be 
no  substantial  reason  why  we  should  not  adopt  the  present 
rule.  Ours  is  not  a  court  of  general  original  jurisdiction, 
but  in  most  matters  is  only  a  court  of  review,  and  yet  it 
must  be  conceded  that  when  W(*  have  passed  on  a  matter 
brought  before  us,  for  that  purpose,  we  have  the  inherent 
power  to  make  such  orders  and  such  disposition  of  the 
case  as  will  render  our  judgment  effective  and  the  mere 
fact  that  the  legislature  has  not  seen  fit  to  point  out  by 
statute  each  successive  step  proper  and  ncn^essary  for  us 
to  take  does  not  render  us  powerless  to  ''niiuisler  justice." 
In  the  absence  of  express  statutory  enactment,  reason  and 
authority  accord  to  the  courts  the  inherent  pow(T  to  make 
such  orders  and  adopt  such  methods  of  proceed ui*e,  not  in- 
consistent with  law,  as  will  enable  them  to  properly  (*x- 
ercise  their  jurisdictional  powers,  and  rc^nder  thc^ir  judg- 
ments and  decrees  effective.  So  it  was  the*  proper  proced- 
ure, when  it  was  found  that  no  error  was  committ(Hl  by  the 
district  court  until  after  the  verdict,  to  remand  the  cause 
back  to  the  court,  which  has  express  power  to  render 
judgment,  with  directions  to  pi^rform  that  duty  by  pro- 
nouncing a  valid  judgment  on  the  verdict.  Indeed  the  law 
expressly  provides  that  in  criminal  cases,  where  a  verdict 
of  guilty  has  been  rendered  by  a  jury,  the  district  court 
"shall  proceed  to  pronounce   judgment  as  provided   by 
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law/'  When  the  former  sentence  waa  set  aside  by  this 
court,  and  the  cause  was  remanded^  the  matter  then  stood 
before  the  district  court  precisely  as  though  no  judgment 
or  sentence  had  eyer  been  pronounced.  It  was  then  the 
duty  of  that  court,  irrespective  of  any  order  of  ours,  to 
pronounce  a  legal  judgment  on  the  verdict  The  district 
court  is  one  of  general  and  original  jurisdiction.  It  had 
the  power  to  try  the  plaintiff  on  the  charge  preferred 
against  him,  and  pass  such  sentence  upon  him,  on  the 
verdict  of  guilty,  as  was  provided  by  law ;  and  we  are  not 
prepared  to  hold  that  by  its  abortive  attempt  to  render  a 
judgment  against  the  plaintiff,  its  power  to  pronounce  a 
legal  judgment  was  lost.  It  seems  clear  that  the  power  of 
the  court  could  only  be  lost  or  exhausted  by  pronouncing 
a  valid  judgment.  For  these  reasons  we  are  fully  satisfied 
with  our  former  decisions  on  this  question,  and  therefore 
adhere  to  them. 

Plaintiff  also  insists  that  notwithstanding  the  former 
judgment  and  sentence  of  the  district  court  were  erroneous 
and  void,  yet  he  had  served  a  portion  of  his  time  there- 
under; or,  in  other  words,  the  sentence  had  been  partly 
executed,  and  therefore  he  is  entitled  to  his  discharge.  To 
this  we  can  not  give  our  assent.  It  is  true  that  the  plain- 
tiff, during  the  pendency  of  his  first  proceeding  in  error, 
was  confined  in  the  penitentiary,  but  section  518  of  the 
criminal  code  provides  that  "Every  person  sentenced  to 
the  penitentiary  shall,  within  thirty  days  and  as  early  ajs 
practicable  after  his  sentence,  unless  the  execution  thereof 
be  suspended,  be  conveyed  to  the  penitentiary  of  this  state, 
by  the  sheriff  of  the  county  in  which  the  conviction  took 
place,  and  shall  there  be  delivered  into  the  custody  of  the 
warden  of  said  penitentiary,  together  with  a  copy  of  the 
sentence  of  the  court  ordering  such  imprisonment,"  The 
failure  of  the  plaintiff  to  procure  a  suspension  of  tho 
erroneous  sentence  rendered  it  necessary  to  confine  him 
in  the  penitentiary  of  the  state  during  the  pendency  of  his 
proceedings  in  error.  And,  as  before  stated,  such  confine- 
ment was  no  part  of  the  execution  of  a  legal  sentence.    If 
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he  had  obtained  a  suspension  of  the  sentence,  this  question 
would  not  have  arisen,  and  it  would  be  absurd  for  us  to 
hold  that,  by  failing  or  nei?locting  to  obtain  such  suspen- 
sion, he  could  render  the  courts  i>owerless  to  punish  him 
for  his  offense.  There  can  b(»  no  doubt  but  that  this  court 
had  the  implied  or  inherent  pow(T  to  order  the  plaintiff 
to  be. conveyed  from  the  penitentiary  to  the  district  court 
for  Otoe  county,  for  the  purpose  of  enabling  that  court  to 
pronounce  judgment  against  him  on  the  verdict,  as  pro 
vided  by  law.  To  hold  otherwise  would  deprive  the  courts 
of  this  state  of  the  power  to  punish  persons  duly  con- 
victed of  crime,  and  they  would  thus  not  only  fail  to 
"minister  justice,"  but  would  bec^ome  convenient  instru- 
ments for  the  perpetration  of  injustice. 

For  the  foregoing  reasons,  we  hold  that  the  judgment  of 
the  district  court  was  valid,  and  it  is  therefore 

Affirmed. 


Edwabd  F.  Pettis  v.  Green  River  Asphalt  Company.* 

FUED  Apeil  7,  1904.    No.  13,215. 

1.  Contract:     Instruction:      Erbob.     Where   plaintiff's    claim    Is    for 

services  under  an  alleged  contract  of  a  certain  date,  and  the  evi- 
dence tends  to  show  an  offer  to  engage  services  at  a  fixed  price  at 
that  time  on  defendant's  part,  and  immediately  afterwards  a 
beginning  of  such  services  on  plaintiff's  part,  with  defendant's 
knowledge  and  with  no  retraction  of  the  proposition,  it  is  error 
to  instruct  the  jury,  in  substance,  that  there  can  be  no  recovery 
unless  an  express  agreement  on  both  sides  was  reached  at  the 
time  alleged. 

2.  Evidence:     Conversations.     Section  339  of  the  code  only  requires 

that  the  entire  conversation  on  "the  same  subject"  may  be  in- 
quired into,  or  one  necessary  to  make  the  other  fully  understood. 
If  the  conversation  relates  to  different  subjects,  introducing  one 
of  them  in  proof  does  not  entitle  the  other  party  to  inquire  as  to 
the  entire  conversation  on  other  subjects,  except  so  far  as  is 
necessary  to  make  the  part  already  in  fully  understood. 

Error  to  the  district  court  for  Lanca.stor  county:   Lin- 
coln Frost,  Judge.    Rrrcrscd, 

♦  Motion  to  retax  costs  denied.    See  opinion,  p.  519,  post. 

36 
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Edtrard  F.  Pettis  and  Field  &  Andrews,  for  "plaintiff  in 
error. 

J,  W.  Deiccese  and  Frank  E.  Bishop,  contra. 

Hastings,  C. 

Plaintiff  filed  petition  in  the  district  court  for  Lancaster 
county,  alleging  that  the  defendant  is  a  corporation  of  the 
state  of  Missouri;  that  about  June  1,  1902,  defendant  em- 
ployed plaintiff  to  perform  services  in  and  about  the  con- 
ducting of  business  as  paving  contractors  in  the  city  of 
Lincoln,  and  agreed  to  pay  for  such  services  so  contracted 
for  10  cents  a  square  yard,  amounting  to  |1,876;  that 
plaintiff  fully  perforuunl  all  of  the  services  as  by  said 
contract  he  agre<'d  to  perform,  and  thereby  defendant  be- 
came indebted  to  him  in  the  sum  of  f  1,876,  none  of  which 
has  been  paid.  The  defendant  answered,  saying  that,  still 
relying  upon  its  objection  to  the  jurisdiction  for  lack  of 
legal  service  of  summons,  it  admitteil  its  incorporation  in 
the  state  of  Missouri,  and  denied  plaintiff's  other  allega- 
tions. A  reply  was  filed  ajsserting  jurisdiction,  and  that 
such  jurisdiction  had  been  found  by  the  trial  court,  and 
that  its  conclusion  on  that  subject  was  final.  Trial  was 
had  to  a  jury,  and  a  verdict  returned  for  the  defendant. 
The  i)laintiff  brings  error,  and  complains  of  the  fifth  in- 
struction given  by  the  court,  which  is  as  follows: 

'*The  jury  are  instructed  that,  in  order  to  (establish  the 
contract  sued  on,  it  is  necessary'  for  the  plaintiff  to  show 
that  the  minds  of  the  plaintiff  and  defendant,  through  its 
vice-president,  Mr.  K.  \\\  Speir,  met,  and  that  the  contract- 
ing parties  mutually  agreiMl  to  the  terms  of  the  contract 
substantially  as  set  out  in  plaintiff's  petition.  The  fact, 
if  you  find  such  to  be  true,  that  plaintiff  performed  serv- 
ices for  the  defendant  under  some  other  contract,  expressed 
or  implie<l,  with  the  defendant,  would  not  be  sufficient  to 
establish  plaintiff's  allegations  in  this  case,  nor  should  the 
proposition  of  compromis(i  or  s(»ttleuient  shown  in  evidence 
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be  considered  by  you  in  determining  what  is  due  the  plain- 
tiff on  the  contract  sued  on,  in  the  event  that  you  find  from 
the  Evidence  and  under  these  instructions  that  anything 
is  due  him." 

It  is  urged  that  this  instruction  unduly  narrowed  the 
issues  in  the  case  and  the  application  of  the  evidence.  Of 
course,  under  the  pleadings  it  was  necessary  for  the  plain- 
tiff to  establish  his  contract.  This  instruction  told  the 
jury  that  it  was  necessary  for  the  establishment  of  that 
contract  to  prove  that  the  minds  of  the  plaintiff  and  de- 
fendant, through  its  vice-president,  met,  and  that  they 
mutually  agreed  to  the  terms  of  the  contract  substantially 
as  set  out  in  plaintiff's  petition.  The  jury  were  also  told 
that  the  fact  that  plaintiff  performed  services  under  some 
other  contract,  expressed  or  implied,  would  not  be  suflR- 
cient  to  establish  plaintiff's  allegations  in  this  case.  The 
two  clauses  taken  together  could  have  been  interpreted  to 
mean  nothing  else  than  that  the  only  way  by  which  plain- 
tiff could  establish  his  alleged  contract  with  defendant, 
was  by  showing  an  express  agreement  on  each  side  between 
the  plaintiff  and  defendant's  vice-president,  on  the  ono 
part,  to  perform  these  services  and,  on  the  other,  to  pay 
for  them  the  stipulated  price.  Of  course,  if  this  was  all 
the  case  which  the  plaintiff  was  tendering  evidence  to 
establish,  the  instruction  would  be  correct.  It  is  ordi- 
narily necessary  in  order  to  establish  a  contract  that  the 
minds  of  the  parties,  meet.  It  is  so  in  this  case.  There 
must  have  been  an  intention  on  the  part  of  each  of  them 
to  contract ;  but"  it  is  not  ncH-essary  that  they  mutually 
agreed,  at  the  only  interview  which  ever  took  place  be- 
tween plaintiff  and  defendant's  vice-president,  to  the 
"terms  of  the  contract  substantially  as  set  out  in  plain- 
tiff's petition."  It  would  be  entirely  sufficient  to  es- 
tablish the  contract  set  out  in  plaintiff's  petition, 
that  a  proposition  to  procure  certain  services  from 
the  plaintiff  at  the  allegcMl  rate,  was  made  to  t\nt 
plaintiff  by  defendant's  vice-presid(»ut  at  thii  iut(Tvi(»w, 
which  took  place  in  Sioux  City,  and  that  on  his  return 
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home  and  his  investigating  the  circumstances,  the  plaintiff 
engaged  in  the  performance  of  the  services  ajid,  with  the 
defendant's  knowledge  and  w-ithout  any  withdrawal  of  the 
l)roposition,  performed  them.  While  it  is  necessary  that 
the  minds  of  the  parties  meet,  it  is  not  necessary  that  thej^ 
meet  at  any  specific  time  or  place,  and  if  by  words  or  ac- 
tion, or  by  both,  the  plaintiff,  within  a  reasonable  time  and 
before  it  was  withdrawn,  accepted  a  distinct  proposition 
made  at  the  date  alleged  in  Sioux  City,  and  performed  the 
several  things  contemplated  in  that  proposition,  he  would 
be  entitled  to  claim  the  contract  as  of  the  date  of  the 
proposition.  Plaintiff  claims  that  such  is  the  real  state  of 
affairs,  which  his  evidence  tends  to  establish,  and  that, 
consequently,  the  instruction  confining  him  strictly  to 
proof  of  miltual  agreements  entered  into  at  the  time  of 
his  interview  with  defendant's  vice-presideut  in  Sioux 
City,  was  erroneous  and  prejudicial. 

An  examination  of  the  evidence,  as  w^ell  as  the  discussion 
of  it  in  the  briefs  of  the  parties,  seems  to  show  that,  while 
there  is  really  no  claim  that  any  agreement  was  reached  in 
Sioux  City,  there  is  evidence  tending  to  establish  a  proposi- 
tion there  made  for  such  contract,  and  plaintiff's  subse- 
quent acceptance  by  going  ahead,  with  the  defendant's  full 
knowledge  and  under  frequent  communication  between 
the  parties,  to  perform  servicer,  which  are  claimed  to  have 
be(*n  such  as  the  offiT  contemplat(»(l,  and  to  have  been  so 
accepted  by  the  d(»fendant.  To  be  sure,  the  making  of  the 
proposition  c^ven  is  d(*nied  by  the  defendant,  and  it  is  also 
deni(»d  that  services  of  the  plaintiff,  some  of  which  are  ad- 
mitted to  have  been  Hindered,  were  in  their  nature  and 
value,  such  as  were  contemplated  in  the  conversation  in 
Sioux  City.  But  these  are  both  questions  for  the  jury, 
under  the  evidence  as  it  stands  in  this  case,  and  were  not 
submitted  to  them. 

It  is  urged  in  defense  of  this  instruction,  that  it  sub- 
mits to  the  jury  th(»  only  case  presented  by  plaintiff's  plead- 
ings. Th(M*e  s(M»nis  no  question  but  that  the  instruction  re- 
quires an  absolute  mutual  agreement,    The  petition  merely 


Vol.  71]  JANUARY  TERM,  1904.  517 

Pettis  T.  Green  River  Asphalt  Co. 


alleges  a  contract.  There  seems  no  reason  to  cite  au- 
thorities to  the  proposition  that  the  contract  might  be 
established  by  a  proposition  on  the  one  side  and  action 
upon  it  by  the  other  party  with  the  proposer's  knowledge 
and  consent.  In  Emery  v.  Cohbeyy  27  Neb.  621,  after  an 
offer  had  been  expressly  refused  by  one  of  the  parties,  his 
subsequent  acting  under  it,  with  knowledge  of  the  other 
party,  is, held  to  establish  a  contract.  There  was  in  this 
case,  to  be  sure,  an  eflfort  to  show  services  which  were  not 
referred  to  in  definite  terms  in  the  proposition,  even  on 
plaintiflf's  interpretation  of  his  talk  with  defendant's  vice- 
president,  and  there  was  ground  for  a  caution  to  the  jury 
not  to  allow  plaintiff  to  recover  on  this  contract  merely 
because  he  had  rendered  some  service;  but  it  is  clear  that 
the  plaintiff  was  not  seeking  to  support  his  case  on  the 
ground  of  mutual  agreement  to  render  services  on  his  part 
and  to  be  paid  a  cei-tain  price  for  them  on  defendant's,  but 
was  basing  it  rather  upon  what  was  done  by  both  parties 
in  pursuance  to  an  understanding  had  at  Sioux  City,  and 
which  seems  to  have  been,  on  plaintiff's  showing,  indefinite 
as  to  everything  except  price.  It  seems  clear  that  the  trial 
court,  in  giving  this  instruction  5,  unduly  narrowed  the 
issues  to  the  plaintiff's  prejudice,  and  that  error  is  not 
corrected  by  any  other  instruction  given.  Indeed,  it  could 
hardly  be.  It  is  expressed  in  too  stringent  terms,  and 
would  be  merely  contrary  to,  and  contradictory  of,  an  in- 
struction which  would  have  permitted  the  establishment 
of  the  contract  by  the  subsequent  acts  of  the  parties  after 
the  proposition,  if  one  were  made  at  Sioux  City. 

The  complaint  of  errors  in  the  refusal  of  instructions 
seems  hardly  well  taken.  Both  of  the  instructions  refused 
seem  to  be  open  to  the  criticism  that  there  is  no  restriction 
of  the  services  under  consideration  to  such  as  the  jury 
should  find  had  been  contemplated  in  the  talk  at  Sioux 
City.  Of  course,  other  and  different  services  from  those 
contemplated  in  the  proposition  would  be  immaterial  for 
the  purpose  of  showing  an  acceptance  or  of  entitling  plain- 
tiff to  compensation  under  it. 
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It  seems  hardly  necessary  to  discuss  the  complaints  as 
to  the  admission  and  rejection  of  evidence.  For  the  most 
part  they  seem  to  be  based  upon  the  view  which  the  court 
took  of  the  necessity,  under  the  pleadings,  to  establish  an 
express  agreement  at  Bioux  City  between  the  parties. 

At  the  argument  the  only  complaint  which  was  dwelt 
upon  was  the  alleged  violation  of  section  339  of  the  code, 
in  refusing  to  permit  R.  W.  Speir  to  answer  question  840 
in  the  bill  of  exceptions,  and  in  rejecting  the  tender  of 
proof  made  in  support  of  it.  The  question  was  as  fol- 
lows: "You  may  state  all  that  was  said  by  Mr.  Pettis  at 
that  meeting,  as  near  as  you  are  able,  beginning  at  the 
beginning,  touching  and  concerning  the  matter  .in  dis- 
pute." The  witness  had  stated  that  in  a  conversation  held 
by  him  in  New  York,  after  these  alleged  services,  with 
plaintiff,  the  latter  had  stated  that  he  knew  there  was  no 
contract.  Plaintiff  had  testified  previously  that  the  en- 
tire New  York  conversation  was  an  attempt  to  settle.  It 
is  now  claimed  that  there  was  a  right  to  go  into  the  whole 
conversation  and  the  cross-examining  question  calls  for  it 
The  question,  however,  seems  too  broad.  All  the  conversa- 
tion on  "the  same  subject,'^  that  is, the  fact  of  whether  th^e 
was  a  contract  or  not,  was  what  plaintiff  was  entitled  to 
call  for;  not  all  the  conversation  as  to  plaintiff's  claim. 
Anything  in  the  conversation  necessary  to  make  this  state- 
ment as  to  the  contract  understood  was  admissible,  or  that 
related  distinctly  to  that  contract.  The  talk  simply  in 
regard  to  a  settlement  was  not  needed  for  this  purpose, 
and  was  rightly  rejected.  Only  so  much  of  the  conversa- 
tion as  related  to  the  subject  of  the  existence  of  a  contract 
was  in  question.  The  question  was  much  broader  than 
that. 

For  the  error  in  unduly  restricting  plaint  iff  ^s  right  of 
recovery  to  one  on  an  express  agreement  on  each  side,  made 
in  a  conference  of  the  parties,  it  is  recommended  that  the 
judgment  of  the  district  court  be  reversed  and  the  cause 
rc'inanded  for  further  proceedings  according  to  law. 

Ames  and  Oldham,  CC.,  concur. 
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By  the  Court:  For  the  reasons  statwl  in  the  forejijoing 
opinion,  the  jiulj»:nient  of  the  district  court  is  reversed  and 
tlie  cause  remanded  for  further  proceedings  according  to 
hi\v. 

Revkrsed. 

The  following  opinion  on  motion  to  retax  costs  was 
tiled  November  2,  1904.    Motion  denied: 

Costs:  Bill  of  Excepttons.  The  necessary  expense  of  settUng  a  biU 
of  excepttons  upon  the  determination  of  a  cause  in  the  district 
court  is  taxable  as  costs  incurred  in  that  court  to  be  adjudged 
against  the  unsuccessful  party  in  the  final  determination  of  the 
litigation. 

Skdgwtck,  J. 

The  plaintiff  in  error  in  this  case,  having  been  success- 
ful in  this  court,  and  being  entitled  to  recover  his  costs 
incun"(Hl  in  this  court,  insists  that  the  expense  of  obtaining 
the  transcript  of  the  evidence  in  the  court  bv^low  for  the 
purpose  of  settling  a  bill  of  exceptions  is  a  part  of  the 
costs  in  this  court  and  should  be  taxed  as  such.  The  ap- 
pellant or  plaintiff  in  error,  upon  obtaining  judgment  in 
this  court  reversing  the  decree  or  judgment  of  the  lower 
court,  is  entitled  to  recover  his  costs  in  this  court  without 
regard  to  the  further  procee<lings  after  the  case  is  remanded 
to  the  district  court,  and  notwithstanding  that  he  may  be 
ultimately  defeated  in  the  litigation.  The  costs,  however, 
in  the  district  court,  whether  before  or  after  the  appeal 
or  proceedings  in  error  in  this  court,  are  to  abide  the  final 
result  of  th(*  suit  and  to  be  taxed  against  the  unsuccessful 
party.  If  the  expense  of  settling  the  bill  of  exceptions  is 
to  be  considei'ed,  under  such  circumstances,  as  costs  in 
this  court,  this  motion  should  be  sustained;  but  if  such 
expense  is  cost  incurred  in  the  district  t'(mrt,  thf*  motion 
must  be  overruled.  National  Masonic  Accident  Ass'n  v. 
Burr.  57  Neb.  437. 

Our  code  provides  that  a  party  objecting  to  the  decision 
of  a  court  must  except  at  the  time  the  decision  is  made, 
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tuwl  tiiiK*  may  be  {fivoii  to  rinluce  ilio  same  to  writing.  Sec. 
.'^08.  The  exri^ption  must  be  stated  with  so  mueh  of  the 
(evidence  as  is  necessary  to  explain  it.  Sec.  309.  If  the  de- 
cision object(Ml  to  is  entered  ou  the  recoi'd,  and  the  ground^ 
of  objection  appear  in  (he  entry,  the  exception  may  be 
taken  by  the  party  causing  to  be  noted,  at  the  end  of  tlie 
decision,  that  he  excepts.  Sec.  310.  If  the  dwision  is 
not  ent(Ted  on  the  record  or  the  grounds  of  objection  do 
not  sufficiently  appear  in  the  entry,  the  party  excepting 
must  reduce  his  (^xceptiims  to  writing  within  a  limited  time 
after  the  adjournment  of  the  term  (sec.  311),  and  must 
submit  the  same  to  the  adverse  party  for  examination.  If 
objections  are  made,  and  the  judge  has  determined  and 
approved  a  correct  statement  of  exceptions,  it  is  allowed 
by  the  judge  and  is  made  a  part  of  the  record  of  the  case. 
For  this  purpose,  it  is  fihnl  by  the  clerk  and  preserved  by 
him  as  the  other  rei'ords  in  the  case.  It  seems  to  be  ad- 
mitted that  the  bill  of  exc(*ptions  then  becomes  a  recoril 
of  the  district  court.  It  never  becomes  a  permanent  record 
of  the  supreme  court. 

The  code  provides  that  the  i)laintiflf  in  error  shall  file 
with  his  p(*tition  in  error  in  this  court  a  transcript  of  the 
proceedings  containing  the  final  judgment  or  order  sought 
to  be  reversed,  vacated  or  modifii^  (sec.  586),  and  also 
that  the  clerk  of  the  district  court  shall  upon  request,  and 
being  paid  the  lawful  fees  therefor,  furnish  an  authenti- 
cated tninscript  of  the  proccHMliugs  to  either  of  the  parties 
to  the  same  or  to  any  person  int(»rested  in  procuring  such 
transcript.  Sec.  587.  This,  of  course,  involves  making  a 
copy  of  the  whole  record,  which  would  include  the  bill  of 
excerptions  as  a  part  of  the  records  of  the  district  court. 
]\y  section  1,  chapter  28,  laws  1881,  it  was  provided  that, 
instead  of  copying  the  bill  of  exceptions  into  this  tran- 
script, the  original  bill  of  exceptions  itself  shall,  on  the 
riHjuest  of  any  i)arty  desiring  (o  i)rosecut(*  pr(K*eedings  in 
the  supreme  court,  be  attaclunl  to  the  transcript  or  record, 
and  be  certified  by  the*  clerk  of  the  district  court  to  be  the 
original  bill  of  exceptions. 
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After  the  case  is  disposcHl  of  in  tlie  supreme  court,  the 
bill  of  exceptions  is  to  be  returned  to  the  district  court 
upon  the  request  of  any  party  interested.  Code,  sec.  587r. 
If  the  appellant  should  take  a  transcript  of  the  entire 
record  of  the  district  court,  including  the  bill  of  excep- 
tions, instead  of  having  the  original  bill  of  exceptions  at- 
tachwl  to  his  transcript,  his  right  to  have  the  expense  of 
such  transcrii)t  taxed  as  costs  in  this  court  might,  per- 
haps, be  questioned  on  the  ground  that  such  expense  was 
unnecessary;  but  there  could  be  no  doubt  of  his  right  to 
proc(*ed  in  such  manner  or  of  the  efficacy  of  such  tran- 
script. It  is  suggested  that,  in  practice,  bills  of  exceptions 
are  usually  procured  to  be  allowed  with  the  view  of  taking 
the  case  to  this  court  upon  appeal  or  proceedings  in  error, 
and  that  therefore  it  ought  to  be  considered  that  the  ex- 
pense of  settling  such  bills  is  a  necessary  cost  of  this  court. 
While  it  is  true  that  bills  ^re  generally  procured  to  be  al- 
1ow(h1  with  such  purpose  in  view,  yet  it  is  not  always  the 
case.  It  sometimes  happens  that  it  is  necessary  that  the 
r(»cords  of  the  district  court  should  be  made  thus  com])let(» 
for  use  in  that  court.  This  seems  to  be  cont(4nplat(»d  hy 
the  statute  which  re([uires  them  to  be  settled  in  tliat  court 
and  umk(^  them  a  part  of  the*  nnord  there.  Hy  tlu*  practice 
in  some  of  the  districts  of  this  state,  the  clerk  has  entercnl 
the  expense  of  the  bill  of  exceptions  as  costs  in  the  case, 
when  the  bill  of  excei)tions  is  tiled  with  him  as  a  part  of 
the  records  of  his  oflice.  This  api)eai-s  to  be  the  correct 
practice.      11  (  yc.  2S2d;  Punicj/s  Will,  27  Minn.  280. 

In  Palmer  v.  Palmer,  97  la.  454,  the  court  appears  to 
take  a  different  view.  It  would  s(»em  from  the  opinion 
that  the  practice  there  is  quite  similar  to  our  own,  and 
that  when  the" bill  of  exceptions  is  settled,  it  is  made  a  part 
of  the  record  of  the  district  court  and,  as  such,  filed  in 
said  court ;  and  yet  the  court  say :  "It  is  to  be  remembered 
that  the  costs  of  the  transcript  follow  the  costs  in  this 
court  because  made  upon  appeal."  There  is  no  explana- 
tion of  the  sense  in  which  it  may  be  said  that  these  costs 
are  made  upon  appeal.    Possibly,  the  view  above  suggested 
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was  taken  that,  ain(*o  bills  of  excoptions  are  usually  set- 
tled with  a  vi(*w  of  prosecuting  pro(*(H^(lings  in  the  supreme 
(»ourt,  the  costs  of  the  same  should  be  considered  as  costs 
of  the  reviewing  court;  but,  as  before  stated,  it  seems  to 
us  that  the  rule  to  be  derived  from  our  statute  and  practice 
is  otherwise.  The  view  of  the  Minnesota  court,  as  ex- 
prc^ssed  in  the  case  above  cite<l,  is  in  harmony  ^'ith  the 
l)rovision8  of  our  statute  above  quoted.  We  have  noticed 
several  decisions  of  other  courts  more  or  less  directly  bear- 
ing upon  the  question  here  presented,  but  none  of  them 
sufficiently  discuss  the  statutes  and  rules  of  practice  from 
A\iiich  they  are  derived  to  make  them  available  as  authori- 
ties in  this  state.  Among  them  may  be  noted  the  follow- 
ing: Hayca  r.  Livinyston,  35  Mich.  371;  Roby  Lumber 
Co.  V.  Gray,  73  Mich.  356;  Novotny  v.  Danforth,  9  S.  D. 
412;  First  Nat.  Bank  v.  North,  6  Dak.  136;  Brown  v. 
Winehill,  4  Wash.  98;  Turner  v.  Muskegon  Machine  d 
Foundry  Co.,  97  Mich.  166. 

We  think  that  costs  of  settling  the  bill  of  exceptions  are 
costs  made  in  the  district  court,  and  should  be  taxed  as 
such  against  the  unsuccessful  party  in  the  final  determina- 
of  the  litigation. 

Motion  ovbrrulbd. 


Frank  E.  Moorbs,  Mayor,  et  al.  v.  State  op  Nebraska, 
EX  REL.  I.  J.  Dunn  et  al. 

Filed  April  7,  1904.    No.  13,667. 

1.  Kandamus:     Discretion  of  Coubt.     While  the  courts,  In  the  ex- 

ercise of  a  sound  discretion,  win  not  issue  the  writ  of  mandamus, 
even  to  vindicate  a  technical  right,  where  more  harm  than  good 
will  result  through  its  interference  with  municipal  administra- 
tion, such  considerations  are  addressed  to  the  trial  court  Only 
in  a  clear  case  of  abuse  of  discretion  would  the  granting  of  a 
mandamus  be  reversed  for  such  a  cause. 

2.  :     Gambling.    Where  a  number  of  prosecutions  have  failed 


to  bring  about  the  closing  of  a  public  gambling  house*  the  exist- 
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ence  of  the  remedy  by  complaint  and  arrest  on  warrant  of  the 
offenders  will  not  prevent  a  writ  of  mandamus  to  require  the 
mayor  and  chief  of  police  of  a  metropolitan  city  to  use  their 
summary  powers  to  prevent  such  open  violation  of  law. 

3.  Citiee:    Duties  of  Mayor  and  Chief  of  Police.     The  statutes  of 

this  state  require  the  mayor  and  chief  of  police  of  such  city  to 
actively  interfere  to  prevent  or  stop  open  violations  of  law. 

4.  Mandamus:    Motfves  of  Relator.    That  one  of  two  relators,  asking 

a  mandamus,  admits  that  his  leading  motive  in  assailing  a 
"pool  room,"  whose  closing  was  the  object  sought,  was  the  belief 
that  a  certain  citizen,  who  had  actively  assisted  its  operation, 
was  interested  in  its  profits,  is  no  ground  for  reversing  a  judg- 
ment in  favor  of  the  relators. 

5.  Evidence:    Pool  Roo^r.    Evidence  held  to  sustain  the  district  court's 

conclusion  that  the  "pool  room"  In  question  was  a  "room  to  be 
used  or  occupied  for  gambling  within  the  statutes  of  the  state 
of  Nebraska." 


Error  to  the  district;  court  for  Douglas  county:  Lee 
8.  EsTBLLE,  Judge.    Affirmed. 

W.  J.  Council,  for  plaintiffs  in  error. 

Lysle  I.  Abbott  and  /.  J.  Dunn,  contra. 

Hastings,  C. 

This  is  an  error  case  brought  to  reverse  the  granting  of 
a  peremptory  writ  of  mandamus  by  the  Douglas  county 
district  court.  The  action  was  brought  by  I.  J.  Dunn  and 
L.  I.  Abbott  not  only  against  Frank  E.  Moores,  mayor» 
and  John  J.  Donahue,  chief  of  police  in  the  city  of  Omaha, 
who  are  plaintiffs  in  error,  but  also  against  the  members 
of  the  board  of  fire  and  police  commissiouei^s  and  P.  J. 
Mostyn,  acting  chief  of  police.  A  demurrer  on  behalf  of 
the  board  to  the  petition  was  sustained.  The  acting  chief 
of  police,  Mostyn,  had  ceased  to  exercise  such  functions 
before  the  hearing  and  was  dismissed.  A  peremptory  writ 
was  awarded  against  the  chief  of  police,  commanding  him 
to  forthwith  arrest  or  cause  to  be  arrested  all  persons 
found  violating  the  laws  of  the  state  or  the  ordinances  of 
the  city  relating  to  gambling,  or  operating  or  maintaining 
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a  gambling  room  for  the  purpose  of  unlawful  gaming  at 
number  1313  Douglas  street,  known  as  "The  Diamond  Pool 
Room,"  and  directing  him  to  at  once  take  action  to  detect 
all  persons  there  engagcni  in  such  violation  of  the  laws  of 
the  state  and  of  the  city  ordinances.  A  peremptory  writ 
was  also  awarded  against  the  mayor,  commanding  him  to 
caus<*  this  to  be  done  by  the  chief  of  police,  and  to  order 
the  chief  of  police  and,  through  him,  the  officers  of  the 
police  department  to  detect  and  arrest  all  persons  engaged 
in  the  violation  of  the  laws  of  the  state  at  the  place  desig- 
nated. The  costs  of  the  action  were  taxed  against  the  re- 
spondents, Moores  and  Donahue. 

The  mayor  and  chief  of  police  filed  a  motion  for  a  new 
trial,  on  the  grounds  that  the  decision  was  not  sustained 
by  the  evidence  and  was  contrary  to  law ;  that  the  findings 
that  relator,  Abbott,  was  acting  m  good  faith  and  that 
there  was  no  conspiracy  between  the  relators  were  con- 
trary to  the  evidence  and  not  sustained  by  it;  that  the 
peremptory  writ  does  not  conform  to  the  alternative  one; 
that  the  writ  requires  acts  in  excess  of  respondents'  duties; 
that  upon  the  finding  that  Dunn  was  not  acting  in  good 
faith  the  action  should  have  been  dismissed;  that  under 
the  findings  of  law  made  by  the  court  the  action  should 
have  been  dismissed,  and  that  the  judgment  for  costs  was 
unlawful  and  unjust.  From  the  overruling  of  this  motion 
the  respondents,  Moores  and  Donahue,  having  filed  a 
supersedeas  bond,  bring  error. 

The  sole  action  which  the  mayor  and  chief  of  police  are 
required  by  the  peremptory  writ  to  take  is  to  proceed  to 
use  the  powers  and  resources  of  the  police  department  of 
the  city  of  Omaha  to  suppress  open  violations  of  the  stat- 
utes of  Nebraska,  and  of  the  ordinances  of  the  city  of 
Omaha,  in  the  matter  of  gambling  and  conducting  a  room 
for  the  purpose  of  unlawful  gaming  at  number  1313 
Douglas  street  in  that  city.  The  trial  court  thought  that, 
under  the  evi<lence  produced  in  this  case,  the  mayor  and 
chief  of  police  should  be  requinnl  to  do  this.  They  say  not, 
and  they  give  four  reasons  why  this  court  should  reverse 
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the  action  of  the  district  court  and  vacate  the  judgnumt: 
"Ist.  That  the  wrong  complained  of  is  not  of  so  grave  a 
character  as  to  warrant  interference  by  mandamus,  and  to 
so  interfere  would  be  for  the  court  to  assume  the  admin- 
istrative functions  of  the  muni(*ipal  government.  2d.  Other 
adequate  and  appropriate  remedies  exist.  3d.  It  is  not 
the  duty  of  the  mayor  or  chief  of  police  to  do  the  things 
required.  4th.  The  action  was  not  instituted  or  prosecuted 
by  the  relators  in  good  faith." 

The  facts  swm  to  be,  that  at  number  1313  Douglas  street 
in  the  city  of  Omaha,  in  the  back  part  of  a  room,  whose 
front  is  oi*cupied  by  what  is  known  as  the  "Diamond 
Saloon,"  under  license  for  the  sale  of  intoxicating  liquors, 
and  is  ustnl  for  that  purpose,  is  openly  and  publicly  car- 
ried on  what  is  called  a  "pool  room."  The  dates  of  races 
in  different  parts  of  the  countrj'  and  the  names  of  the 
horses  enterc^d  are  posted  upon  a  blackboard  and,  opposite^ 
the  name  of  the  horse*,  is  posted  the  odds  against  his  win- 
ning in  that  particular  race ;  any  customer,  who  desires  to 
bet  upon  any  horse,  pays  in  his  money  and  receives  a  ticket 
entitling  him,  in  the  event  of  that  horse's  winning,  to  the 
odds  posted  opposite  the  horse's  name  on  the  board. 

The  trial  court  found  that  the  business  of  selling  pools 
on  horse  races  had  been  carried  on  there  since  some  time 
in  January,  1903,  up  to  the  trial  of  the  action,  which  was 
finished  November  30,  1903.  The  selling  and  buying  of 
pools  on  horse  racing  was  found  to  be  betting  on  the  same ; 
the  fixtures  used  in  this  pool  room,  a  blackboard  and  a 
telegraph  instrument,  chairs,  counters,  drawers,  books, 
pencils,  tickets,  pen,  ink  and  shin^ts  on  which  memoranda 
are  kept  of  tickets  and  pools  sold,  were  found  not  to  be 
gambling  devices  within  the  meaning  of  the  statute.  Both 
the  mayor  and  chief  of  police  were  found  to  have  had 
notice  before  the  bringing  of  this  action  that  such  pool 
room  was  conductcnl  at  the  place  dojignatcn^l,  but  not  actual 
knowUnlge  of  the  fact. 

The  court  found,  as  matters  of  law,  that  selling  pools 
upon  horse  racing  is  gambling  within  the  meaning  of  the* 
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Nebraska  statute;  that  the  keeping  and  maintaining  of  a 
room,  where  the  public  is  invited  to  come  for  such  purpose, 
constitute  the  offense  of  keeping  a  room  for  gambling  pur- 
poses within  the  statutes  of  Nebraska.  It  found  that  it 
is  the  duty  of  the  mayor  of  tlie  city  of  Omaha  to  set*  that 
the  criminal  laws  of  the  state  and  the  citj^  ordinances  are 
enforced;  that  it  is  his  duty,  through  the  chief  of  police 
and  the  police  force  of  the  city,  to  ascertain,  where  he  ha*s 
reason  to  suppose  such  to  be  the  facts,  whether  or  not  the 
laws  are  being  violated,  and,  if  such  is  the  case,  he  should 
nee  that  a  proper  information  is  filed,  and  that  the  persons 
violating  the  laws  are  arrested  by  the  police  and  prose- 
cuted; and  that,  in  case  the  chief  of  police  or  the  police 
force  neglect  such  duty,  it  is  the  mayor's  province  to  order 
them  to  do  it ;  that  it  is  the  duty  of  the  chief  of  police  of 
his  own  volition,  if  he  has  cause  to  believe  that  the  crim- 
inal laws  are  being  violated,  to  make  an  investigation,  and 
arrest  persons  found  breaking  the  law,  and  hold  them  until 
a  (*ompiaint  is  filed  and  a  w^arrant  issued,  and  to  use  all 
lawful  means  to  bring  such  parties  to  trial;  that,  when  a 
complaint  is  filed,  and  a  warrant  issued,  it  is  his  duty  to 
arrest  the  person  charged  in  the  complaint,  and  investigate 
and  ascertain,  as  far  as  he  can,  whether  thn  offense  has 
been  committed;  after  so  doing,  he  should  submit  his 
proofs  to  the  officer  having  charge  of  the  prosecution. 

Upon  these  findings  the  peremptory  writ  of  mandamus 
against  the  mayor  and  chief  of  police  was  allowed,  and  the 
costs  of  the  action  adjudged  against  them;  and,  to  obtain 
a  reversal  of  such  order,  they  now  urge,  as  above  stated, 
that  there  is  nothing  to  wai'mnt  the  court's  int(»rfering 
with  the  administrative  functions  of  the  municipal  govern- 
ment; that  other  and  better  remcHlies  e^ist;  that  the  mayor 
and  chief  of  police  are  under  no  duty  to  perform  the  acts 
required,  and  that  relators  are  not  a^cting  in  good  faith. 

A  moving  picture*  was  drawn  at  the  argument  of  the 
condition  of  matters  in  the  city  of  Omaha^  if  this  court 
were  to  iutcTfero  by  nuindamus  to  control  the  action  of  the 
city's  police  officers  in  ref(*renc(*  to  cvctv  trifling  offi^use 
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against  state  laws  or  city  ordinances  which  may  take 
place  there.  It  seems  sufficient  to  say  that  the  upholding 
of  the  mandamus  issued  by  the  district  court  in  this  case 
does  not  commit  this  court  to  such  a  position.  This  ob- 
jection merely  raises  an  appeal  to  the  sound  discretion  of 
the  trial  court,  and  not  a  bar  to  the  action.  No  claim  is 
made^  or  can  be  made,  that  these  officers  have  a  discretion 
which  the  courts  may  not  interfere  with,  as  to  whether 
or  not  they  shall  discharge  their  duties  under  the  law.  It 
is  quite  true,  as  stated  in  People  v,  lAstman,  40  Misc.  (N. 
Y.)  372,  82  N.  Y.  Supp.  263: 

"The  existence,  therefore,  of  the  numerous  methods  de- 
scribed above  by  which  the  relator  can  obtain  his  object 
without  application  to  the  supreme  court,  is,  in  itself,  no 
sufficient  answer  to  such  an  application.  But  after  all  the 
writ  of  mandamus  is  an  extraordinary  remedy,  and  whether 
it  shall  or  shall  not  be  granted  in  a  specified  case  rests 
largely  in  the  sound  discretion  of  the  court.  There  is  no 
doubt  that  there  are  circumstances  where  such  a  power 
may  be  wisely  exerc^ised.  It  might  well  be  that  cases 
might  arise  where  the  n.eglect  of  the  municipal  officer  is 
so  flagrant,  where  the  wrong  is  of  so  grave  a  character 
and  where  the  public  iutiTests  involved  are  so  important 
that  the  court  will  not  hesitate  to  resort  to  this  rcMucHly. 
But  it  should  be  used  with  caution.  Ordinarily  it  is  far 
better  that  the  usual  course  should  be  pursued." 

The  case  last  cited  is  reprinted  in  full  in  the  respond- 
ents' brief.  In  it  the  New  York  supreme  court,  at  a 
speci*al  term  in  Onondaga  county,  refused  a  mandamus 
against  a  commissioner  of  public  safety  of  the  city  of 
Syracuse,  reiiuiring  him  to  enforce  general  laws  prohibit- 
ing labor  on  Sunday,  and  public  dramatic  performances 
on  that  day.  On  a  complaint  made  to  the  commissioner 
of  the  character  of  the  performances,  he  caused  two  officers 
to  attend  one  of  the  p(Tformances,  which  were  styled  by 
those*  conducting  them  "Sacred  Concerts";  on  the  report 
of  the  two  offic(jrs,  th(»  matter  was  pr(^sente<l  to  the  police 
justice  of  the  city  of  Syracuse,  ^^'ho  refused  to  issue  a 


528  NEBRASKA  REPORTS.  [Vol.  71 


If  oores  T.  State. 


warrant,  on  the  ground  that  the  concerts  were  not  a  viola- 
tion of  law.  The  commissioner  declined  to  do  anything 
further.  An  application  was  made  for  a  mandamus  to 
compel  him  to  attend  i)ersonally,  or  cause  his  oflScers  to 
attend,  the  concerts,  and  to  arrest,  or  cause  to  be  arrested, 
without  a  warrant,  the  persons  holding  them,  if  they  were 
found  to  be  an  offense  against  the  laws  of  the  city.  The 
supreme  court  in  that  case  adjudges  it  better  that  the  per- 
formances be  proceeded  against  in  the  ordinary  manner 
because,  if  the  police  judge  refused  to  issue  a  warrant, 
recourse  might  be  had  to  any  one  of  the  several  other  magis- 
trates, and  the  police  judge,  if  necessary,  removed. 

The  case  of  AUjer  v.  Seaver,  138  ilass.  331,  is  also  cited 
as  refusing  a  mandamus  against  a  municipal  officer.  The 
court  say : 

"As  applications  for  the  writ  of  mandamus  are  ad- 
dr(?ssed  to  the  sound  judicial  discretion  of  the  court,  the 
circumstances  of  each  case  must  be  considered  in  deter- 
mining whether  the  writ  shall  issue.^' 

The  circumstances  of  this  present  case  have  been  con- 
sidered, and  the  district  court,  in  its  discretion,  decided 
that  as  against  the  mayor  and  chief  of  police  the  \\Tit  shall 
issue.  There  certainly  does  not  seem  to  have  been  any 
such  abuse  of  discretion  as  to  call  for  a  reversal  of  the. 
cause  merely  Ix^cause  of  it.  If  the  duty  rested  upon  the 
officers  to  do  the  things  requircnl  of  them  and  they  wen^ 
failing  in  that  duty,  and  the  relators  are  entitled  to  insist 
upon  its  performance,  unless  there  is  other  clear  and 
adequate  remedy,  the  order  allowing  the  writ  should  be 
affirmed. 

The  second  objection  is,  that  there  is  a  clear,  adequate 
and  more  appropriate  remedy  existing.  To  this  it  seems 
sufficient  to  say  that  the  evidence  indicates  that  a  number 
of  complaints — one  witness  for  respondents  says  '^eight  or 
ten'* — of  the  violation  of  law  by  the  conducting  of  this 
pool  room  have  been  filed;  that  arrests  have  been  made, 
followed  by  the  prompt  release  upon  bail  of  the  parties 
charged,  and  an  immediate  resumption  of  the  pool  room's 
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business.  If  the  continuance  of  that  pool  room  is  an  open, 
public  violation  of  the  law,  the  citizens  of  Omaha,  who 
maintain  the  police  to  patrol  its  streets  and  prevent  such 
violation,  are  entitled  to  have  that  force  used  in  promptly 
suppressing  such  an  element  of  disorder,  especially  after 
it  appears  that  ordinary  proswutions  do  not  deter  the 
parties.  As  Lord  Jlansfield  said  of  the  writ  of  mandauius : 
'4t  was  introduced,  to  prevent  disorder  from  a  failure  of 
justice,  and  defect  of  police."  Rex  v.  Barker,  3  Bun\ 
(Eng.)  1266,  1268. 

The  third  objection  is,  that  it  is  not  the  duty  of  tlu» 
mayor  and  chief  of  police  to  do  the  acts  required.  Section 
71,  chapter  12a  of  the  Compiled  Statutes,  provides  ius  to 
the  mayor  of  cities  of  metropolitan  class:  "The  mayor 
shall  be  the  chief  executive  officer  and  conservator  of  th(» 
pciace  throughout  the  city,  and  shall  have  power,  by  and 
with  the  concurrence  of  the  board  of  fire  and  police  com- 
missioners, to  appoint  any  number  of  special  policiunen 
which  he  may  deem  necessary  to  preserve  the  peace  of  the 
city,  and  to  dismiss  the  same  at  pleasure."  Section  73 
makes  it  his  duty  to  see  that  the  provisions  of  the  law  and 
the  city  ordinances  are  enforced.  Section  171  of  the  same 
chapter  provides  as  to  the  chief  of  police:  "The  chief  of 
police  shall  be  the  principal  ministerial  officer  of  the  cor- 
poration; he  shall,  by  himself  or  by  deputy,  execute  all 
writs  and  process  issued  by  the  police  judge;  he,  or  one 
of  his  deputies,  shall  attend  on  the  sitting  of  th(»  police 
court  and  preserve  order  therein;  and  his  jurisdiction  and 
that  of  his  deputies  in  the  service  of  process  in  all  criminal 
cases,  and  in  cast^  of  the  violation  of  city  ordinanc(?s  shall 
be  cotwtensive  with  the  county."  Section  172:  "He  shall 
be  subject  to  the  orders  of  the  mayor  in  the  suppn^ssion  of 
riots  and  tumultuous  disturbances  and  breac^hes  of  th(* 
lH»ace;  he  may  pursue  and  arrest  any  p(»rson  fliHMug  from 
justice  in  any  part  of  the  state."  Section  173:  "He  shall 
have,  in  the  discharge^  of  his  pro])(»r  duties,  like*  ])(>\v<*rs  and 
be  subject  to  like  re»sponsibiIitie^s,  as  sherifTs  in  similar 
cases."  Among  the  elutie's  of  the  sherill'  as  delLue^d  in  scc- 
37 
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tion  119,  articli*  I,  chapter  18,  Compiled  Statutes,  are: 
"The  sheriff  and  his  deimties  are  conservators  of  the  peace, 
and  to  keep  the  same,  to  prevent  crime,  to  arrest  any  per- 
son liabU^  theiH*t(>,  or  to  exwute  process  of  law,  may  call 
any  person  to  their  aid;  and,  when  necessary,  the  sheriff 
may  summon  the  power  of  the  county.''  .Vnd  section  283 
of  the  criminal  (*ode  provides:  "Every  sheriff,  deputy 
sheriff,  constabU%  marshal,  or  deputy  marshal,  watchman, 
or  police  ol!ic(M*  shall  arrc^st  and  detain  any  jHirson  found 
violating  any  law  of  this  state,  or  any  legal  ordinance  of 
any  city  or  incorporatcnl  village,  until  a  legal  warrant  can 
be  obtained.'' 

It  scHMHs  clear  that  it  is  the  dutj-  of  both  the  chief  of 
police  and  the  mayor  to  int<»rfere  for  the  prevention  of  the 
public  violation  of  the  laws,  and  that  sc^ems  to  be  all  which 
is  requinnl  of  the  officers  by  this  mandamus;  they  are  to 
stH»  that  the  police  officials  under  their  charge;  investigate 
*the  allegtMl  open  violation  of  the  law  at  a  given  place,  and 
arrest  such  parties  as  are  found  in  the  act  of  violating  it, 
and  are  to  take  measurers  for  their  proswution.  If  it  be 
granted,  an  t\\v  trial  court  found,  that  an  op<*n  and  public 
violation  of  the  law  is  going  on  there,  it  would  seem  that 
it  is  clearly  within  the  prescribed  dutic^s  of  these  officers  to 
take  such  steps. 

The  fourth  objection  raised  is,  that  the  action  was  not 
instituti*d  or  prosecuted  by  the  relators  in  good  faith. 
This  ri^ts  upon  the  trial  court's  finding  that  one  of  the 
relatoi'S,  I.  J.  Dunn,  wa«  influi^nced  in  his  action  more 
by  the  desire  to  *'att'(Ht"  one  Thonuis  Dennisoii  than  by  a 
desire  to  enforce  the  laws  of  this  state.  It  was,  however, 
found  that,  so  far  as  the  othcT  relator  was  concerned,  the 
l)roc(Hxlings  were  in  entire  good  faith.  The  soundness  of 
this  conclusion  is  not  disputed.  The  relator,  Dunn,  owne<l 
to  having  taken,  as  assistant  county  attorney,  various 
steps  toward  the  proscnution  of  Dennison  on  various  ac- 
tions, and  d(H-lar(»d  that  a  large  share  of  his  desire  to  sup- 
press the  i>ool  room  was  from  his  belief  that  Dennison 
shared  in  its  profits.    This,  no  doubt,  together  with  a  ma^s 
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of  evidence  bb  to  Dunn's  action  as  assistant  county  at- 
torney, the  relevancy  of  which  is  not  perceived,  was  the 
basis  of  the  finding,  which  was  in  the  following  terms: 
"The  court  further  finds,  as  a  matter  of  fact,  that  the  rela- 
tor, I.  J.  Dunn,  is  not  acting  in  good  faitli  in  bringing  and 
prosecuting  this  action,  in  this,  that  he  brings  and  prose- 
cutes this  action  primarily  for  the  purpose  of  affecting 
.  one  Thomas  Dennison,  and  his  desire  for  enforcing  the  law 
is  a  secondary  consideration."  The  court,  however,  found' 
that  the  action  was  not  brought  nor  proseituted  in  pur- 
suance of  any  wrongful  conspiracy  or  combination.  The 
action  of  the  relators  seems  to  have  been  at  the  request  of 
a  number  of  prominent  and  respectable  citizens  of  the  city, 
and  there  seems  no  reason,  in  the  fact  that  Mr.  Dunn  was 
actuated  by  a  conviction  that  Dennison  had  an  interest  in 
the  pool  room  and  a  desire  to  drive  him  out  of  that  busi- 
ness, to  dismiss  the  proceedings.  It  appears  from  the 
evidence  of  Dennison  himself  that  he  has  no  such  interest 
at  the  present  time,  and  he  declares  that  such  action  as  he 
has  taken  in  regard  to  the  pool  room  was  solely  on  account 
of  friendship  for  its  proprietor,  Chucovich.  There  seems 
no  reason  to  reverse  the  action  of  the  district  court  be- 
cause of  Mr.  Dunn's  appearance  as  one  of  the  relators. 

The  real  turning  point  in  the  case  seems  to  be  the  ques- 
tion, whether  or  not  the  keeping  of  a  pool  room,  such  as 
the  evidence  discloses,  is  a  violation  of  the  law,  the  pre- 
vention of  which  the  courts  will  enforce  by  a  writ  of  man- 
damus. The  officers  seem  to  have  regarded  it,  in  the  words 
of  police  commissioner  Broatch,  as  "no  more  a  violation 
of  law  than  is  the  grain  bucket  shop."  There  seems  to 
have  been  something  like  an  understanding  that  the  city 
authorities  would  not,  of  their  own  volition,  interfere  with 
its  operation,  if  they  were  conducted  without  disorderly 
accompaniments.  No  attempt,  however,  is  made  at  the 
pn^sent  hearing  to  defend  the  lawfulness  of  this  business. 
No  complaint  is  made  as  to  the  correctness  of  the  district 
judgc^'s  findings,  that  pool  selling  is  gambling,  and  that 
the  maintaining  of  a  place  where  the  public  are  invited  to 
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come  and  buy  poolfi  upon  races  is  the  maintaining  of  a 
gaming  house^  under  the  laws  of  this  state. 

All  laws  for  the  suppression  of  vice  are  subject  to 
evasion.  Doubtless  gambling  is  a  vice  and  so  distinguish- 
able from  crime.  Like  all  other  vices,  the  most  that 
can  be  done  toward  its  suppression  is  to  present  its  open 
and  public  indulgence  to  the  demoralization  of  society.  So 
long  as  the  laws  of  the  state  of  Nebraska  make  the  public 
-maintaining  of  gambling  places  unlawful,  so  long  it  would 
seem  to  be  the  right  of  citizens,  who  believe  that  openly 
and  publicly  advertising  them  and  their  business  is  dan- 
gerous and  demoralizing  to  the  community,  to  insist  that 
public  officers,  selected  for  that  purpose  should  carry  into 
execution  the  laws  dealing  with  such  places.  It  seems 
sufficiently  to  appear,  in  the  present  case,  that  ordinary 
remedies  had  been  tried  and  found  powerless  to  answer  the 
purpose  of  the  statute  in  question,  the  closing  up  of  an 
open  and  public  gaming  house. 

It  is  recommended  that  the  judgment  of  the  trial  court 
be  affirmed. 

Ames  and  Oldham,  CO.,  concuc. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Eda  Mbinhardt,  appellant,  v.  Lewis  A.  Newman  et  al., 

APPELLEES. 
Piija>  April  7,  1904.    No.  13,536. 

1.  Agency:    Death  of-Pbincipal.    It  is  not  a  hard  and  fast  rule,  that 

an  agency  shaU  he  deemed  to  have  been  revoked  for  all  purposes 
by  the  death  of  the  principal,  as  against  those  dealing  in  good 
faith  with  such  agent,  without  knowledge  of  revocation,  and 
within  the  scope  of  his  actual  and  ostensible  authority. 

2.  Evidence.     Evidence  examined,  and  held  sufficient  to  sustain  the 

judgment  of  the  trial  court. 
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Appeal  from  the  district  court  for  Thayer  county: 
Ororoe  W.  Stubbs,  Judge.    Affinncd. 

C.  L.  Richards f  for  appellant. 

Kclligar  &  Fernean  and  T.  G.  Marshall,  contra. 

Oldham,  C. 

This  is  an  action  for  the  foreclosure  of  a  real  estate 
mortgage  on  certain  lands  situated  in  Thayer  county,  Ne- 
l)raska.  Defendants  answered  admitting  the  execution  of 
the  mortgage,  and  pleading  payment  to  the  duly  author- 
ized agent  of  the  payee.  There  was  a  judgment  for  the  de- 
fendants in  the  court  below^,  and  plaintiff  appeals. 

The  facts  clearly  established  by  the  testimony  contained 
in  the  bill  of  exceptions  are:  In  1881,  J.  W.  Lewis,  of 
Suffolk,  Massachusetts,  the  payee  named  in  the  note  in 
controversy,  constituted  M.  H.  Weiss  of  Hebron,  Nebraska, 
his  agent  for  the  purpose  of  loaning,  collecting  and  re- 
investing money  on  farm  securities  in  Thayer  county,  Ne- 
braska. Mr.  Weiss  continued  to  act  as  his  agent  up  to 
and  during  the  year  1885,  when  the  Blue  Valley  Bank  at 
Hebron,  Nebraska,  was  organized  and  Mr.  T^'eiss  became 
its  cashier.  On  the  organization  of  the  bank,  Mr.  Weiss 
transferred  the  account  of  J.  W.  I^wis  to  the  bank,  and 
credited  the  bank  with  profits  on  the  loans  and  collections 
made  for  Mr.  Lewis,  and  an  account  was  opened  at  the 
bank  with  him,  more,  however,  for  the  convenience  of  the 
bank  in  transacting  the  business  than  for  the  benefit  of 
Mr.  Lewis.  A  large  number  of  loans  were  negotiated  by 
the  bank,  and  these  notes  were  all  made  payable  to  J.  W. 
Lewis,  at  the  Blue  Valley  Bank.  Among  others,  the  loan 
in  controversy  was  made  by  the  bank  to  one  William  T. 
Jackson  for  |700,  secured  by  real  estate  mortgage.  The 
mortgage  provided,  anumg  other  things,  that  payments 
in  multiples  of  |100  might  be  made  on  the  principal  debt, 
at  any  interest  payment.     Jackson  conveyed  the  lands 
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covered  by  the  mortgage  to  the  defendant  Lewis  A.  New- 
man, in  the  year  1891,  who  aBsumed  and  agreed  to  pay 
the  mortgage.  J.  W.  Lewis,  the  payee  of  the  note,  died,  in 
1891,  intestate,  and  Sherman  T.  Lewis  was  duly  appointed 
as  one  of  the  administrators  of  his  estate:  In  1892,  de- 
fendant Newman  paid  the  interest  on  the  loan,  and  |100 
on  the  principal,  through  his  agent,  to  the  Blue  Valley 
Bank ;  received  a  receipt  from  the  bank  for  such  payment, 
and  this  money  was  properly  transmitted  to  the  admin- 
isti*ators  of  the  payee  of  the  note ;  and  the  interest  coupon 
and  receipt  for  part  payment  of  the  principal  were  trans- 
mitted to  the  bank  and,  by  the  bank,  to  the  defendant 
Newman.  On  August  16,  1893,  defendant  paid  in  the 
same  manner  to  the  bank,  f48,  interest,  and  f225  of  the 
principal  of  the  loan,  and  took  its  receipt  therefor.  The 
bank  transmitted  the  interest  of  f48,  but  credited  the  pay- 
ment of  |225  on  the  principal  of  the  indebtedness  to  the 
account  of  J.  W.  Lewis  at  the  bank,  and  did  not  transmit 
this  to  the  legal  representatives  of  the  payee.  In  1894,  an- 
other payment  was  made  in  the  saniv^  manner,  which  was 
duly  transmitted,  accepted  and  receipted  for.  In  Septem- 
ber, 1895,  the  Blue  Valley  Bank  suspended,  and  a  receiver 
was  appointed  to  take  charge  of  its  affairs;  and  in  tho 
same  year,  the  administrator  of  the  estate  of  J.  W.  Lewis, 
deceased,  assigned  the  mortgage  and  note  to  plaintiff,  Eda 
Meinhardt,  in  the  following  manner :  "For  value  received, 
I,  Sherman  T.  Lewis,  administrator  of  the  estate  of  J.  W. 
Lewis,  deceased,  hereby  assign  and  fully  transfer  to  Eda 
Meinhardt,  heirs  and  assigns  forever,  one  certain  mort- 
gage executed  by  William  T.  Jackson  and  Annie  M.  Jack- 
son, his  wife,  to  J.AV.  Lewis,  bearing  date  August  18,  1890, 
and  recorded,  etc.,  ♦  ♦  ♦  also  the  promissory  note  accom- 
panying said  mortgage  and  mentioned  therein,  and  for 
the  S(H!urity  of  which  said  mortgage  was  given."  This 
transfer  was  duly  acknowledged  before  a  notary  public. 
In  1896,  a  similar  assignment  of  the  mortgage  and  note 
was  executed  by  each  of  the  heirs  of  J.  W.  Lewis,  deceas^Ml, 
and  these  assignments  were  recorded  in  the  office  of  the 


V(»u  71]  JANnARY  TERM,  1904.  535 

Mi'liihui'dt  Y.  Newman. 


r(»gistor  of  (IchhIs  in  Thayer  tonnty,  in  1896.  The  assign- 
nu^nt  of  the  heirs  wa«s  tjiken  after  the  maturity  of  the  note, 
and  was  recorded  nearly  3  years  aft(*r  the  x^ayment  in 
dispute  had  been  made. 

The  only  question  at  issue  on  the  trial  of  the  case  in  the 
court  below  was  as  to  the  credit  of  the  )!^225  i)ayment  on  the 
principal  sum  of  the  indebtedness  made  as  above  stated. 
All  the  remainder  of  the  indebtedness,  if  this  credit  is  al- 
lowed, has  been  duly  paid.  There  is  no  contention  that 
plaintiff  is  an  innocent  purchaser  of  this  note  by  indorse- 
ment under  the  law  mwchant;  and  plaintiff  virtually  con- 
cedes that  the  evidence  is  sufficient  to  establish  an  agency 
in  the  Blue  Valley  Bank  for  the  collection  of  the  intercM^t 
and  principal  by  its  dealings  with  J.  W.  Lewis,  deceased, 
but  it  is  strongly  contended  that  this  agency  was  term- 
inated by  the  death  of  J.  W.  Lewis,  and  that  thereafter 
defendant  dealt  with  the  bank  at  his  peril. 

It  is  not,  however,  as  contended  by  plaintiff,  a  hard  and 
fast  rule  that,  under  all  circumstances  and  in  the  face  of 
intervening  equities,  the  death  of  a  principal  absolutely 
nullifies  and  renders  of  no  effect  the  acts  of  an  agent, 
dealt  with  in  good  faith  and  in  view  of  his  apparent  au- 
thority, by  one  who  does  so,  without  notice  of  the  revoca- 
tion of  his  authority.  This  view  is  well  illustrated  by  the 
holding  of  this  court  in  Deweese  v.  Muff,  57  Neb.  17,  in 
which  NoRVAL,  J.,  after  a  careful  review  of  the  authorities, 
quotes  with  approval  the  following  language  from  the 
opinion  in  Ish  v.  Crane,  8  Ohio  St.  520,  540 : 

"Now  upon  what  principle  does  the  obligation,  imposed 
by  the  acts  of  the  agent  after  his  authority  has  terminated, 
really  rest?  It  seems  to  me  the  true  answc»r  is,  public 
policy.  The  great  and  practical  purposes  and  interests  of 
trade  and  commerce,  and  the  imperious  necessity  of  con- 
fidence in  the  social  and  commercial  relations  of  men,  re- 
quire that  an  agency,  when  constituted,  should  continue 
to  be  duly  accredited.  To  secure  this  confidence,  and  con- 
sequent facility  and  aid  to  the  purposes  and  interests  of 
commerce,  it  is  admitted  that  an  agency,  in  cases  of  actual 
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revocation,  is  still  to  be  regarded  as  continuing,  in  such 
cases  as  the  present,  toward  third  persons,  until  actual  or 
implied  notice  of  the  revocation.  And  I  admit,  that  I  can 
perceive  no  reason  why  the  rule  should  be  held  differently 
in  cases  of  revocation  by  mere  operation  of  law/' 

Now,  it  will  be  remembered  that  each  of  the  payments 
made  by  the  defendant  on  this  mortgage  indebtedness  had 
been  made  after  the  death  of  the  payee,  and  all,  except  the 
|225  in  dispute,  had  been  transmitted  by  the  bank  to  the 
representatives  of  the  deceased  and  had  been  properly  ac- 
counted for.  It  is  also  in  evidence  and  undisputed,  that 
a  large  number  of  other  collections,  some  of  interest  and 
some  of  principal,  had  been  made  by  the  bank  for  one  of 
the  administrators  after  his  appointment  and  qualification 
as  such.  That  after  his  qualification,  he  sent  to  the  bank 
for  a  statement  of  its  dealings  with  the  intestate,  and  for 
a  list  of  mortgages  negotiated  by  it,  and  that  such  was 
duly  furnished  by  the  bank.  That  when  the  bank  failed 
and  passed  into  the  hands  of  a  receii^er,  the  |225  paid  by 
defendant  was  found  credited  to  the  J.  W.  Jjewis  account 
kept  at  the  bank. 

Now  we  think  it  could  not  be  disputed  that  had  J.  W. 
Lewis,  in  his  lifetime,  revoked  the  agency  of  M.  H.  Weiss, 
and  the  Blue  Valley  Bank,  to  collect  his  loans  and  rein- 
vest his  money,  and  had  he  failed  to  notify  those  doing 
business  with  that  institution  under  its  real  and  apparent 
authority  as  agent,  he  would  not  in  conscience  have  been 
heard  to  say,  as  against  those  honestly  dealing  with  the 
institution,  that  its  agency  had  been  revoked.  Apd  if,  as 
set  forth  in  Dcnrcse  v,  Muf,  supra,  the  same  rule  should 
apply  on  revocation  by  death,  then  we  think  that  the  con- 
duct of  the  administrator  in  his  dealings  with  the  bank 
with  reference  to  loans  and  collections  made  for  his  in- 
testate, should  now  estop  the  representatives  and  heirs  of 
th(»  deceased  from  asserting  the  revocation  of  this  agency 
by  the  death  of  the  principal.  That  the  note  and  mortgage 
were  a  part  of  the  same  transaction  is  alleged  in  the  peti- 
tion and  admitted  in  the  arguments;  that  the  privilege  of 
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paying  flOO,  or  any  multiple  thereof,  on  the  principal 
debt  at  any  interest  payment,  was  brought  home  to  the 
plaintiff  by  the  possession  of  the  mortgage,  is  not  dis- 
puted, as  was  also  notice  of  the  fact  that  part  of  the 
principal  had  been  paid  under  this  option  before  she  took 
the  assignment. 

There  is  another  question  urged  by  appellees  that  would 
probably  be  fatal  to  a  revei-sal  of  this  case,  and  that  is,  that 
there  was  no  evidence  of  any  kind  in  the  record  tending  to 
sliow  that  no  action  at  law  had  been  had  on  the  note  before 
fortH^losure  proceedings  were  instituted.  This  allegation 
was  contained  in  the  petition  and  denied  by  the  answer. 
Hut  as  we  deem  the  evidence  sufficient  to  sustain  the  judg- 
ment of  the  trial  court  on  the  merits  of  the  controversy, 
we  rc»frain  from  saying  just  what  judgment  we  should  have 
r(»ndercHl  in  this  trial  de  novo  for  want  of  this  technical 
proof,  had  no  other  substantial  defense  been  interposed. 

We  (conclude,  however,  that  the  evidence  is  sufficient  to 
sustain  the  judgment  of  the  trial  court  on  the  merits  of  the 
controversy,  iind  we  recommend  that  it  be  affirmed. 

Ames  and  Hastings,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affirmed. 


Daniel  Isaacs,  appellee,  v.  Rachel  Davis  Isaacs, 
appellant. 

FILED  Apbil  7,  1904.     No.  13,426. 

Antenuptial  Agpreements.  While  antenuptial  agreements  may  essen- 
tially alter  the  interest  which  either  the  husband  or  wife  takes 
in  the  property  of  the  other,  they  can  not  vary  the  terms  of  the 
conjugal  relation  Itself;  they  can  not  add  to  or  take  away  the 
personal  rights  and  duties  of  husband  and  wife. 

,    An  antenuptial  agreement  by  a  man  about  to  be  married, 
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that,  after  marriage,  he  will  reside  in  a  particular  state,  can  not 
be  enforced. 

3.  Domicile.    The  general  rule  is  that  the  domicile  of  the  husband  is 

the  domicile  of  the  wife. 

4.  -: .    The  wife  is  bound  to  follow  her  husband  when  he  changes 

residence,  if  such  change  Is  made  In  good  faith. 

5.  Husband  and  Wife:     Suppobt.     When  a  wife,  without  Just  cause, 

refuses  to  live  with  her  husband,  he  is  not  required  to  contribute 
to  her  8upi>ort 

6.  Pivoroe  and  Alimony.    When  a  wife,  without  cause,  refuses  to  live 

with  her  husband,  and  the  evidence  shows  that  she  did  not  assist 
in  or  contribute  to  the  accumulation  of  any  of  his  property,  but 
that  it  was  all  accumulated  by  him  prior  to  their  marriage,  the 
husband,  on  obtaining  a  divorce  on  the  ground  of  desertion,  will 
not  be  required  to  pay  alimony. 

7.  Evidence.    ESvidence  examined,  and  held  to  fully  sustain  the  findings 

and  Judgment  of  the  trial  court. 

Appeal   from   the  district  court    for  Wayne  county: 
James  F.  Boyd,  Judge.    Afftrmed. 

Wilbur  d  Berry,  for  appellant, 

A.  A.  Welsh,  contra. 

Pawcett,  C. 

This  is  a  suit  by  plaintiff  for  a  divorce  on  the  ground 
of  desertion,  with  a  petition  in  the  usual  form.  Defend- 
ant, answering,  admits  the  marriage  and  denies  all  the 
other  allegations  of  plaintiff's  petition,  and,  for  cross- 
petition,  asks  for  a  divorce  on  the  grounds:  First,  of 
desertion;  and,  second,  failure  to  support.  She  bases  her 
claim  of  desertion  on  the  allegations  that,  prior  to  her 
marriage  with  the  plaintiff,  he  agreed  with  her  that  he 
would  make  his  home,  after  their  marriage,  in  the  state  of 
Ohio;  that  without  this  promise  she  would  not  have  mar- 
ri(Hl  him;  that  on  or  about  the  first  day  of  November,  1900, 
Ix^ing  the  same  year  in  which  they  were  marriini,  plaintiflF 
l(*ft  the  defendant  in  Cincinnati,  .stating  that  he  was  going 
to  Ironton,  Ohio;  and  that  instead  of  going  to  Ironton  he 
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came  to  Wayne  county,  Nebraska,  without  the  consent  or 
knowledge  of  the  defendant.  For  reply,  plaintiff  says  that, 
prior  to  his  marriage  with  defendant,  he  expe^rted  to  make 
his  home,  after  their  marriage,  in  the  state  of  Ohio;  that, 
after  their  marriage,  he  made  numerous  efforts  to  get  into 
business  or  to  obtain  employment  in  that  state,  but  was 
unable  to  do  so,  whereupon  he  repeatedly  solicited  the  de- 
fendant to  come  to  Wayne  county,  Nebraska,  to  make 
their  home,  but  that  defendant  refused  and  has  ever  since 
refused ;  and  in  November,  1900,  plaintiff,  being  unable  to 
find  a  place  in  Ohio  suitable  and  satisfactory,  camie  to 
Wayne  county,  Nebraska,  where  he  had  resided  prior  to 
their  marriage,  and  where  he  owned  a  well  improved  farm 
of  320  acres  of  land ;  that  since  coming  to  Wayne  county 
he  has  repeatedly  requested  defendant  to  come  and  live 
with  him,  and,  upon  her  refusal  so  to  do,  has  offered  to 
return  to  Ohio  and  make  his  home  there,  if  defendant 
would  live  with  him,  but  that  defendant  refused  to  live 
with  him  either  in  Nebraska  or  Ohio ;  that  he  is  now  ready 
and  willing  to  provide  a  home  and  live  with  the  defendant 
either  in  the  state  of  Nebraska  or  the  state  of  Ohio,  and 
offers  to  return  to  Ohio  and  live  with  the  defendant;  al- 
leges that  for  a  long  time  prior  to  his  marriage  with  de- 
fendant, he  had  resided  in  Wayne  county,  Nebraska,  with 
his  family,  consisting  of  5  children  by  a  former  wife,  then 
deceased;  that  defendant  has  never  contributed  in  any 
manner  to  the  accumulation  of  any  of  the  property  of 
plaintiff  or  assisted  in  the  care  thereof;  that  defendant  is 
possessed  of  a  one-fifth  interest  in  a  house  and  lot  in  Nor- 
wood, Ohio,  where  she  resides  with  her  sisters,  as  the  co- 
owners  thereof;  that  he  has  always  been  ready  and  willing 
to  contribute  to  the  support  of  defendant,  and  has  sent 
her  money,  which  defendant  has  refused  to  receive. 

The  evidence  shows  that  the  parties  were  married  in 
April,  1900;  that  defendant  had  a  decided  aversion  to 
coming  to  Nebraska,  preferring  to  live  in  Ohio,  where  she 
had  lived  all  her  life,  and  where  plaintiff  had  spent  the 
early  years  of  his  life;  that,  after  the  marriage,  they  came 
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to  Nebraska  and  spent  a  couple  of  months  together  on 
plaintiff's  farm  in  Wayne  county^  defendant  returning  to 
Ohio  during  the  summer,  and  plaintiff  agreeing  to  follow 
her  in  Sept^nber.  In  September,  plaintiff  returned  to 
Ohio  in  accordance  with  this  arrangement,  and  b^;an  his 
efforts  to  get  into  a  business  of  some  kind  which  he  would 
be  able  to  manage,  or,  failing  in  that,  to  obtain  some  suit- 
able employment.  He  seems  to  have  beai  quite  persistent 
in  his  efforts  in  this  direction.  The  evidence  satisfies  us, 
as  it  doubtless  did  the  trial  court,  that  those  efforts  were 
made  in  good  faith,  and  that  he  did  everything  in  his  power 
to  gratify  the  wish  of  his  wife.  On  the  evening  of  Novem- 
ber 4, 1900,  he  returned  to  the  defendant's  old  home,  wha^ 
she  was  living  with  her  sisters  while  he  was  making  the 
efforts  to  secure  a  business,  above  referred  to,  feeling 
rather  discouraged  at  another  failure  of  his  plans.  De- 
fendant seems  to  have  been  an^y  at  him  on  account  of 
this  failure,  and  told  him  he  could  not  stay  there  that 
night.  After  some  talk  between  them,  she  partially  re- 
lented and  permitted  him  to  renmin  in  the  house  that 
night,  but  refused  to  occupy  the  same  room  with  him,  tell- 
ing him  that  he  would  have  to  occupy  another  room,  which 
he  did.  The  next  morning  he  left  her  with  the  under- 
standing that  he  would  make  another  trip  to  Jronton,  and 
try  and  make  some  kind  of  an  arranfj^ement  by  which  they 
could  move  there.  After  leaving  the  house,  under  the 
effects  of  the  chilly  reception  which  he  had  received  the 
evening  before,  he  said  he  was  feeling  homesick,  and  con- 
cluded that  he  would  take  a  trip  to  Nebraska;  so,  instead 
of  going  to  Iron  ton  he  took  the  train  for  Omaha.  The  first 
thing  he  did  after  arriving  in  Omaha  was  to  write  to  his 
wife,  telling  her  what  he  had  done,  and  expressing  sincere 
regret  that  he  had  left  her  and  come  to  Nebraska  without 
telling  her  that  he  was  going  to  do  so,  and  asked  her  for- 
giveness for  having  done  so.  He  waited  some  time,  and, 
receiving  no  answer,  he  again  wrote  her  from  his  farm  in 
Wayne  county.  Receiving  no  answer  to  that,  he  wrote  a 
third  letter.    To  this  he  rec»eived  this  answer: 
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"NoKWOOD,  Ohio,  D(H'oiiibor  16,  1900. 
^^Mr.  Isaacs — Sir:  You  deserted  me  once  for  all.  I  will 
have  nothing  more  to  do  with  you.  You  have  made  many 
Kood  promises  to  me  but  kept  none  of  them.  I  do  not 
want  you  to  come  back  to  Ohio,  as  you  left  me  withcmt  a 
cause.    Hoping  this  will  be  satisfactory,  I  remain, 

"Rachel  Davis  Isaacs.^' 

Notwithstanding  this  letter  plaintiff  kept  writing  to  his 
wife,  urging  her  to  r(M-oiisid(T  the  matter,  calling  her  at- 
tention to  the  fact  that  he  had  bc*en  unable  to  get  into 
business  in  Ohio,  that  h(»  had  a  good  hom(»  in  Nebraska  and 
could  support  her  in  proper  manner  here.  Finding  that 
she  would  not  yield,  he  then  wrote  her  that  he  would  re- 
turn to  Ohio  and  stH^ure  a  home  for  them  ther(\  Receiving 
no  word  from  her,  in  the  fall  of  1901  he  returned  to  Ohio, 
learned  where  she  was  stopping,  and  went  to  the  house 
between  7  and  8  o'clock  in  the  evening,  to  see  her.  In 
answer  to  his  rap  at  the  door  she  appearcMl  and,  on  obs(Tv- 
ing  who  it  was,  slammed  the  scre(^n  door  shut  and  retired 
to  another  room  in  the  rear  of  the  house.  He  went  around 
to  the  window  and  im]K)rtune<l  her  to  talk  the  inatt(T  over 
with  him.  She  finally  told  him  to  go  around  to  tin*  door, 
where  she  met  him,  but  she  kept  the  screen  door  closinl  and 
would  not  permit  him  to  enter.  He  reason(»d  with  \un' 
there,  and  offeiinl  to  return  to  Ohio,  but  she  was  obdurat(», 
claiming  that  he  had  blastc^l  her  life  and  that  sh(»  would 
not  have  anything  more  to  do  with  him.  H(»  tried  to  have 
an  interview  with  her  the  next  day,  which  she  n^fused  to 
grant,  claiming  that  she  had  a  prior  engag(Mnent.  After 
remaining  in  Ohio  a  while  he  returncnl  to  N(»braska;  but, 
before  leaving,  left  a  lett(»r  with  her  sistcT,  to  Ik*  forwarded 
to  her.  She  answered  this  letter  November  3,  1901,  say- 
ing: 

^^Mr.  Isaacs:  Your  letter  receivc^l  about  a  we(»k  ago,  in 
which  you  make  som(»  very  good  promis(»s  if  I  would  live 
with  you.  I  truste<l  you  once  on  your  good  promis<\^  until 
you  failed  to  k(M»p  one  of  them,  and  ask(*d  uie  to  work  for 
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my  board,  wiiich  was  nior6  than  I  could  endure.  I  was 
not  conscious  at  the  time  that  you  had  any  intention  of 
leaving  me  to  figlit  my  way  through  the  world  as  your 
wife,  which  has  caused  me  many  a  heart  ache  and  blighted 
my  life  forever.  You  wisheil  me  to  write  you  this  one  let- 
ter, whidi  I  will  do,  as  I  promised.  I  always  thought  you 
would  support  me  until  I  gave  you  the  opportunity,  then 
I  found  I  was  very  much  oiiistaken.  You  said  as  I  had  an 
interest  in  our  home  I  could  live  there,  which  is  very  true; 
I  could;  at  the  same  time  I  could  not  eat  the  house  nor 
dress  with  it.  On  the  other  hand  it  takers  money  to  keep 
the  house  in  repair  and  I  must  do  my  part  as  I  have  no  one 
to  do  for  me  since  my  marric^l  life  han  luH^n  a  failure. 
Hoping  you  will  always  be  happy  with  your  family,  will 
close.    From  Rachel  Davis  Isaacs." 

To  this  plaintiff  replied,  saying,  among  other  things: 

"Now,  my  dear  wife,  I  hope?  you  will  not  be  offended  by 
my  writing  you  this  time;  you  know  we  are  ticnl  tog(»ther 
for  life  and  there  is  not  a  day  but  I  think  of  it  a  thousand 
times  and  am  willing  to  do  anything  I  can  in  order  that 
we  can  live  together.  ♦  ♦  *  I  will  send  you.  money  as  soon 
as  you  send  me  your  addn^ss,  and  I  am  going  to  nsk  you 
won't  you  please  i)romise  to  live  with  me  so  I  can  close  the 
(U»al  on  the  home  I  have  in  view  in  Jackson  county,  Ohio, 
and  I  will  promise  that  I  will  try  to  do  all  I  can  to  make 
our  home  happy,  and  I  will  do  as  I  say.  As  soon  as  1 
clase  the  deal  I  will  send  the  papers  to  you  toehold,  and 
I  can  not  tell  you  how  glad  my  childit^n  would  be  if  we 
were  living  tog(»th(T.  If  you  get  this  letter  please  write  so 
I  can  close  the  deal  if  you  will  consent.  This  from  your 
loving  husband,  Daniel  Isaacs.'^ 

He  wrote  her  again  on  December  16,  in  which,  among 
other  things,  he  says : 

"Now,  Rachel,  it  was  a  mistake  on  my  part.  I  hope 
you  will  forgive  me.  I  am  going  to  iisk  you  to  ^^Tite  your- 
self and  if  you  will  state  any  terms  that  I  can  comply  with 
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I  will  be  glad  to  do  it  for  I  think  we  could  live  happy  if 
we  only  get  started.  I  can  rent  or  sell  my  farm  to  good 
advantage,  and  I  can  go  back  east  to  live.  ♦  ♦  ♦  Now, 
my  dear  wife,  if  you  will  forgive  me  the  past  I  will  be  glad 
to  send  money  to  support  you  until  we  can  get  to  living 
together,  and  I  hope  I  will  get  to  hear  from  you  soon.  This 
from  your  loving  husband,  Daniel  Isaacs.^^ 

In  this  letter  he  enclosed  a  draft  for  $25  as  a  Christmas 
gift.  The  letter,  envelope  and  draft  were  all  returned  to 
him  by  the  defendant,  with  this  endorsement  on  the  letter : 
"December  31, 1901.  Opened,  read  and  returned  by  Rachel 
Davis  Isaacs.'^ 

The  above  are  only  brief  extracts  from  the  many  kind 
and  affectionate  letters  written  by  plaintiff  to  the  defend- 
ant, urging  her  to  forgive  him  for  the  one  slight  error  of 
coming  to  Nebraska  in  November,  1900,  without  previ- 
ously informing  her  of  his  intention  so  to  do.  This  act 
of  his  she  construes  into  a  great  wrong:  One  which,  she 
says,  blasted  her  life,  and  which  she  was  never  willing  to 
forgive.  We  are  absolutely  unable  to  conceive  how  de- 
defendant  could  have  become  imbued  with  such  a  silly 
idea.  The  alleged  antenuptial  agreement,  that  he  would 
always  live  in  Ohio,  was  void.  As  stated  by  counsel  for 
appellee,  '^''alid  antenuptial  contracts  can  only  be  made* 
with  reference  to  the  property  of  one  another  and  their 
rights  thereto.  They  change  and  control  the  general  rule 
of  the  marriage  state  in  reference  to  property  only."  And, 
as  stated  in  Schouler,  Domestic  Relations  (3d  ed.),  sec. 
171:  "They  can  not  vary  the  terms  of  the  conjugal  rela- 
tion itself;  th(»y  can  not  add  to  or  take  away  from  the 
personal  rights  and  duti(^  of  husband  and  wife;  but  they 
may  essentially  alter  the  interest  which  each  takers  in  the 
property  of  the  other."  The  general  rule  is  that  the  domi- 
cile of  the  wife  follows  that  of  the  husband  and  that  he 
has  the  right  to  fix  tlieir  domicile;  the  wife  is  bound  to 
follow  the  husband  when  h(»  (Ganges  his  residence,  if  such 
change  is  made  in  good  faith.    The  authorities  in  support 
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of  this  principle  are  so  numerous  and  uniform  that  it  is 
unnecessary  to  cite  them.  But,  conceding  that  plaintiflF 
had  agit^,  prior  to  the  marriage,  that  he  would  always 
live  in  Ohio;  if,  after  the  marriage,  he,  in  good  faith,  tried 
to  secure  employment  or  a  business  of  some  kind  there  and 
was  unable  to  do  so,  and  had  a  good  home  of  320  acres  of 
land  in  Wayne  county,  Nebraska,  at  his  disposal,  he  had  a 
perfect  right  to  return  to  that  home  and  to  insist  that  his 
wife  should  go  there  with  him,  and  her  refusal  so  to  do 
would  constitute  desertion  on  her  part.  He  was  under 
no  obligation  to  surrender  his  home  that  he  had  worked 
years  to  establish,  and  return  to  Ohio  and  engage  in  a 
business  enterprise,  without  experience,  and  possibly,  nay, 
probably,  -lose  the  earnings  of  years  in  that  enterprise;  and 
if  the  defendant  had  even  the  faintest  conception  of  her 
marital  duties,  she  would  not  have  required  him  to  con- 
tinue tramping  around  through  the  state  of  Ohio  seeking 
employment  or  business,  but  would  have  promptly  and 
cheerfully  accompanied  him  to  the  good  home  which  he 
had  already  established  in  Nebraska. 

A  suflScient  answer  to  defendant's  plea  of  nonsupport  is 
that  a  man  is  not  required  to  support  his  wife  when  she, 
without  just  cause,  refuses  to  live  with  him. 

From  the  questions  asked  by  defendant's  counsel  on  the 
trial  of  the  case,  it  is  apparent  that  defendant  flares  noth- 
ing about  the  marriage  relation  or  as  to  who  succeeds  in 
obtaining  the  decree  of  divorce,  provided  she  is  given  a 
goodly  portion  of  the  property,  which  she  never  assisted 
the  plaintiff  to  accumulate.  If  the  trial  court  had 
awarded  her  even  a  very  small  amount  of  alimony,  we  are 
satisfied  that  this  court  never  would  have  been  troubled 
with  an  appeal  in  this  case.  On  the  trial  the  court 
awarded  her  flOO  for  expense  money  in  defending  the  suit, 
but,  after  hearing  the  case,  refused  to  allow  her  any  ali- 
mony, and  ord(*r(Hl  that  each  party  pay  their  own  costs. 
This  is  the  part  of  the  decree  that  was  grievous  to  defend- 
ant; but  we  think  the  court  did  right.  When  a  wife,  ab- 
solutely without  cause,  deliberately  refuses  to  live  with 
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her  husband,  and  has  not  helped  to  accumulate  any  of  his 
estate,  we  know  of  no  law  which  entitles  her  to  alimony. 

We  have  read  the  record  very  carefully,  and  are  unable 
to  discover  any  error  therein.  The  judgment  of  the  dis- 
trict court  is  right  in  all  resjjects  and  should  be  affirmed; 
and  we  so  recommend. 

Albert  and  Glanvillb,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


City  of  South  Omaha  v.  John  Ruthjen. 

Filed  April  7,  1904.    No.  13.545. 

1.  Instructions.     Instructions  given  and  refused  examined,  and  held 

to  be  without  prejudice. 

2.  Witnesses:     Values.     Persons  who  have  resided  for  several  years 

and  own  property  in  the  immediate  neighborhood  of  property 
aUeged  to  have  been  damaged  by  grading  a  street  in  front  of  such 
property,  and  who  seem,  upon  examination,  to  be  well  informed 
of  its  situation,  condition  and  value,  are  competent  witnesses  on 
the  question  of  its  value. 

3.  Interest.    Where  the  plaintiff  in  an  action  does  not  pray  for  inter- 

est, none  can  be  recovered. 

Erkor  to  the  district  court  for  Douglas  county:     Guy 
R.  C.  Rkad,  Judge.    Affirmed  upon  condition. 

Murdoch  cG  Cohn  and  E,  R.  Leigh,  for  plaintiff  in  error. 
IK.  li.  Patrick,  contra. 

Fawcktt,  C. 

This  action  was  coiuinoncod  by  defendant  in  error,  here- 
inafter styled  plaintiff,  against  the  plaintiff  in  error, 
hei-einafter  sty1e<l  defc^ndant,  to  recover  ip2()0  damngc^s, 
which  plaintiff  claims  to  have*  sustaintnl  by  nnison  of  the 
grading  of  a  portion  of  12th  stnet  in  South  Omaha  in 
38 
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front  of  his  priMiiisc^s.  He  alleges  that  the  defendant  cut 
the  street  down  in  front  of  his  premises  to  a  dejith  of 
about  (5  f(H*t  without  tir.st  establishing  a  grade  upon  said 
striH^,  and  without  providing  for  the  payment  of  daniagi^ 
oceasioninl  thcavby;  that  on  October  7,  11)01,  he  gave  de- 
fendant written  notice  of  his  claim  for  such  damages.  The 
prayer  of  his  petition  is  *^for  the  sum  of  f200,  together 
with  costs  of  this  cause."  For  answer  the  defendant  ad- 
mits that  certain  grading  was  done  in  frcmt  of  plaint iit's 
premises;  d(mies  that  it  was  done  by  or  under  the  di- 
rection or  authority  of  the  city;  denies  that  defendant  had 
authority  und(T  its  charter  to  do  the  work  in  the  manner 
alh^giMl;  alh^ges  that  the  work  was  done  by  parties  desir- 
ing an  opening  through  from  13th  stret^t  easterlj'  to  the 
river;  alh^gc^  that  the  work  was  done  in  axTordance  with 
tlie  spiH-itic  permission  of  the  plaintiff  and  at  his  reipiest 
and  sanction;  denies  that  plaintiff  has  b(»en  damagwl,  but 
alleges  that  by  reason  of  tlu*  grading  the  property  of  the 
;  hiintiff  has  been  benetiUni  and  its  value  greatly  in- 
creased. The  rc^ply  is  a  general  denial.  There  was  a  trial 
to  the  court  and  a  jury,  resulting  in  a  verdict  in  favor  of 
the  plaintiff"  for  f 220.71.  Judguient  was  entered  upon  thi^ 
verdict,  motion  for  new  trial  overrukHl,  and  the  case  Is 
now  hen*  on  (»rror. 

I)(»fendant  claims  that  it  is  entithni  to  a  reversal  of  this 
case  for  the  following  r(»as(uis:  "(1 )  The  trial  court  eriiHl 
in  giving  instruction  nundxTed  2  of  the  instructions  given 
on  its  own  motion.  (2)  The*  trial  court  erred  in  giviii.1:: 
instruction  numlxTCMl  4  of  thi*  instnu'tions  givim  on  its 
own  motion.  (3)  The  trial  court  emnl  in  refusing  to  give 
instruction  numbercHl  3  of  the  instructions  rtMiuestcHl  by 
the  defendant.  (4)  The  trial  court  erred  in  permitting 
the  witn(*ss(*s  5Ia  Dm  and  R.  Tangeman  to  tc^stify,  over 
the  objection  of  defimdant,  to  the  value  of  plaintiff's  prop- 
erty.'' These  an*  the  (mly  assignuients  argued  in  defend- 
ant's bri(*f,  and  under  the  well  (»stablish(Hl  rule  in  this 
court  they  are  the*  only  ones  that  will  be  ccmsidered. 

Instruction  numbered  2  comi^laini^il  of  is  as  follows: 
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"The  burden  of  proof  is  upon  the  plaintiff  to  establish 
by  a  preponderance  of  the  evidence  each  of  the  material 
allegations  of  his  petition  not  admitted'by  the  answer;  and 
the  burden  of  proof  is  upon  the  defendant  to  establish 
each  of  the  affirmative  allegations  of  his  answer." 

It  is  evident  that  counsel  does  not  object  to  this  instruc- 
tion in  and  of  itself,  but  complains  that  the  court  nowhere 
else  in  its  instructions  tells  the  jury  what  the  material 
allegations  are  in  either  the  petition  or  answer.  If  eithcT 
the  petition  or  answer  contained  immaterial  matter,  the 
position  taken  by  defendant  would  be  sound,  but  we  think 
the  case  comes  clearly  within  the  rule  laid  down  by  this 
court  in  Murray  v,  Bxird,  65  Neb.  427.  Neither  the  peti- 
tion nor  answer  contains  any  immaterial  matter.  Both 
pleadings  are  more  than  ordinarily  brief  and  explicit  in 
ctuses  of  this  kind,  and  we  think  that  instruction  numbercnl 
2,  taken  in  connection  with  the  statement  of  the  issues 
contained  in  instruction  numbered  1,  preclude  the  idea 
that  the  jury  could  in  any  manner  have  been  misled  by 
iKjing  left  in  doubt  as  to  what  matters  were  for  their  con- 
sideration. 

Instruction  numbered  4  is  as  follows: 

"If  you  find  from  the  preponderance  of  the  evidence 
that  the  grading  in  front  of  the  plaintiff's  premises  was 
done,  either  by  virtue  of  the  n^solution  of  the  city  council 
introduced  in  evidence,  or  by  the  employees  of  the  def(*nd- 
ant  city,  under  the  instruction  of  its  officers  or  any  of 
them,  and  any  damage  was  occasioned  to  the  plaintiff's 
property  thereby,  your  verdict  should  be  for  tlie  plaintiff." 

It  is  argued  by  defendant  that  under  this  instruction 
the  jury  would  have  been  warranted  in  holding  the  de- 
fendant liable  if  the  work  had  been  done  under  the  in- 
struction of  a  single  councilman  or  any  other  officer  of 
the  city.  As  an  abstract  proposition  counsel  is  right,  and 
the  instruction  is  wrong;  but,  in  the  light  of  the  evid(»nc(» 
in  this  cas(%  we  do  not  see  how  the  jury  could  possibly 
have  been  mishnl  by  it.  There  is  no  conflict  in  the  evidence 
as  to  the  fact  that  th(»  work  was  done  by  the  city's  grading 
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gang,  under  the  supervision  of  a  city  street  lioss,  and,  in 
fact,  we  think  the  evidence  fairly  shows  that  it  was  done 
under  the  supervision  of  the  city  engineer  himself.  Be 
that  as  it  may,  there  is  absolutely  no  claim  that  any  officer 
unauthorized  to  act  in  a  case  of  this  kind  assumed  to  act. 
If  such  had  been  the  case,  the  instruction  might  have  been 
prejudicial;  but  in  this  case,  we  can  conceive  of  no  pos- 
sible manner  in  which  the  defendant  could  have  been 
prejudiced  by  the  giving  of  it. 

Instruction  numbered  3  requested  by  the  defendant  and 
refused  by  the  court  is  as  follows: 

'TTou  are  instructed  that  in  determining  the  amount  of 
damages  resulting  to  plaintifif,  if  any,  by  reaison  of  the 
excavations  aforesaid,  you  shall  take  into  consideration 
the  benefits  accruing  to  plaintiff's  property,  if  any,  by 
reason  of  the  grading  aforesaid." 

We  do  not  think  any  discussion  is  necessary  to  demon- 
strate the  correctness  of  the  court's  action  in  refusing 
this  instruction.  Under  it,  the  jury  .would  have  been  war- 
ranted in  taking  into  consideration  general  benefits,  which 
can  not  be  done. 

We  have  examined  the  testimony  of  the  witnesses  Ma 
Dru  and  Tangeman  very  carefully,  and  are  unable  to 
agree  with  counsel  for  defendant  that  the  court  erred  in 
permitting  these  witnesses  to  testify  as  to  the  value  of 
plaintiff's  property.  On  their  direct  examinations  they 
were  asked  if  they  knew  the  value  of  this  property,  and 
they  answered,  "Yes."  Counsel  for  defendant  did  not 
then  question  them  upon  this  point,  but  simply  rested 
upon  his  objection  that  sufficient  foundation  had  not  been 
laid.  This  objection  was  not  well  taken.  Subsequently, 
on  cross-examination,  he  sought  to  show  that  they  had 
not  sufficient  knowledge  to  entitle  them  to  testify;  but 
in  this  we  think  he  failed.  While  their  cross-examinations 
show  that  they  are  not  what  would  be  termed  experts,  yet 
it  dm^  fairly  show  that  they  were  well  acquainted  with 
the  property ;  that  they  had  considerable  knowledge  of  the 
valuers  of  adjoining  property;  that  they  owned  property 
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themselves  within  a  block  or  two  of  the  property  in  con- 
troversy; and,  in  fact,  they  showed  as  much  kQOwh^lge  a« 
is  usually  shox^m  on  the  part  of  witnesses  classed  as  non- 
expert witnesses. 

The  verdict  was  for  |220.71,  when  the  prayer  of  the 
petition  was  for  |200  and  costs.  The  court  in  its  instiruc- 
tion  authorized  the  jury  to  add  interest  to  whatever 
•amount  it  might  find  due  to  plaintiif  as  damages.  This 
should  not  have  been  done,  as  the  plaintiff  does  not  pray 
for  interest,  but  simply  prays  a  judgment  for  |200  and 
(*o8ts.  Plaintiff  should  therefore  enter  a  remittitur  for 
120.71. 

While  the  instructions  given  by  the  court  are  not  as  full 
and  explicit  as  instructions  in  snch  case  should  be,  yet 
an  examination  of  the  entire  record  satisfies  us  that  the 
(•ourt  has  not  committed  any  prejudicial  error. 

We  recommend  that  if  plaintiff  shall  within  20  days 
from  the  filing  of  this  opinion  enter  a  remittitur  for  $20.71, 
the  judgment  be  affirmed;  otherwise,  that  it  be  reversal. 

Albbbt  and  Glanvillb,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  if  plaintiff  shall  within  20  days 
from  the  filing  of  this  opinion  enter  a  remittitur  for 
120.71,  the  judgment  of  the  trial  court  shall  stand 
affirmed  J  otherwise,  that  the  same  be  reversed  and  re- 
manded for  a  new  trial. 

Judgment  accordingly. 


Adams  County  bt  al.  v.  Kansas  City  &  Omaha  Eaii.way 

Company. 

Filed  April  7,  1904.    No.  13,185. 

1.  Statute:   Elevators.    An  elevator  is  a  storehouse  within  the  mean- 

ing of  section  39,  article  I,  chapter  77,  Compiled  Statutes,  1899. 

2.  :    Construction.    The  phrase  "outside  of  said  right  of  way," 
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etc.,  in  the  proviso  to  said  section  qualifies  only  the  word  "prop- 
erty" immediately  preceding  it,  and  not  the  specific  terms  used 
in  the  enumeration  of  other  classes  of  property  therein. 

Elevators:  Assessmknt.  By  virtue  of  such  proviso,  elevators  sit- 
uate on  the  right  of  way  of  a  railroad  are  subject  to  assessment 
by  the  local  authorities,  and  not  by  the  state  board;  and  that 
they  may  be  necessary  for  the  successful  operation  of  the  road 
is  Immaterial. 


4. :  .  The  owner  of  such  elevators  can  not  escape  local 

assessment  thereon,  and  taxes  le\ied  in  pursuance  thereof,  by 
voluntarily  listing  and  returning  them  for  taxation  to  the  auditor 
of  public  accounts,  and  the  payment  of  the  taxes  levied  by  the 
state  board. 

Error  to  the  district  court  for  Adams  couuty:  Ed  L. 
Adams,  Judgk.    Reversed  and  dismissed. 

Snider  &  Logan,  for  plaintiffs  in  error. 

C.  F,  Manderson,  M.  A.  Hartigan,  R.  O.  lirown,  M.  A. 
Reed,  J.  W.  Deweesc  and  F.  E.  Bishop,  contra. 

Albert,  C. 

This  action  originated  in  the  presentation  of  a  claim  for 
the  repayment  of  taxes  paid  under  protest  for  the  year 
1900,  to  the  county  board  of  Adams  cbunty,  which  was  re- 
jecttHl.  Appeal  was  taken  to  the  district  court  and  sub- 
mitted on  an  agreed  statement  of  facts,  which,  so  far  as 
is  material  at  present,  is  as  follows:  1.  It  is  admitted 
that  the  Kansas  City  &  Omaha  Railway  Company  is  a 
corporation,  created  and  existing  under  the  laws  of  the 
state  of  Nebraska.  2.  That  its  line  of  railway  passes 
through  the  southern  portion  of  Adams  county,  from  east 
to  west,  and  that  there  is  situate  on  said  railway  the  vil- 
lage of  Le  Roy  and  the  village  of  Pauline  in  Adams  county, 
Nebraska.  3.  It  is  further  admitted  that  the  Kansas  City 
&  Omaha  Railway  Company  is  owner  in  fee  of  its  right  of 
way  in  Adams  county,  Nebraska,  through  and  over  which 
it  passes.  4.  It*  is  further  admitted  that  the  Kansas  City 
&  Omaha  Railway  Company  has  erected  at  the  villages 
of  Le  Roy  and  Pauline,  as  aforesaid,  elevators,  which 
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elevators  are  erected  and  built  upon  piers  of  stone,  brick 
and  wood,  and  that  tlii^  same  are  used  by  lessees  in  a  gen- 
eral grain  elevator  business  in  buying  and  shipping  grain 
to  be  transported  over  said  railway  company's  line  of 
road.  And  there  is  contained  in  said  elevators,  machinery, 
boilers,  engines  and  other  agencies  for  the  handling,  un- 
loading and  loading  of  grain  received  for  shipment. 
And  that  said  elevators  are  situate  within  and  upon  the 
right  of  way  of  said  railway  company.  5.  It  is  further 
admitted  that  said  railway  company,  for  the  year  1900, 
listed  with  the  auditor  of  public  accounts  for  the  state  of 
Nebraska,  among  other  items  of  property,  said  elevators 
situate  at  Le  Roy  and  Pauline,  Adams  county,  Nebraska, 
and  that  said  railway  company  has  paid  taxes  levied 
against  it  by  the  stiite  board  of  equalization.  6.  That  said 
elevators,  with  the  machinery  therein  contained,  were  by 
the  local  authorities  of  Adams  county,  duly  assessed  as 
personal  property,  for  the  year  1900,  in  the  precincts  re- 
spectively of  their  location  in  the  said  Adams  county, 
Nebraska,  and  that  the  taxes  so  levied  and  assessed  were, 
by  the  said  railway  company,  paid  under  protest,  and  this 
action  brought  to  recover  the  money  so  paid.  7.  It  is 
further  admitted  that  the  populations  of  the  village  of  Le 
Roy  and  of  the  village  of  Pauline  do  not  exceed  200  in 
each  instance;  that  in  the  village  of  Pauline  there  is  lo- 
cated a  grain  elevator  other  than  the  one  taxed  to  said 
railway  company,  and  the  same  is  operated  by  parties  who 
buy,  sell  and  ship  grain,  doing  a  general  elevator  business. 
8.  It  is  further  stipulated  and  agreed  that  both  the  eleva- 
tor at  Le  Roy  and  the  elevator  at  Pauline  were,  during  the 
year  1900,  and  prior  and  subsequently  thereto,  leased  by 
said  railway  company,  for  value,  to  parties  operating  the 
same  as  general  grain  elevators,  buying,  selling  gniin 
and  shipping  the  same  over  the  line  of  said  railway  com- 
pany. 9.  That  said  railway  company  is  not  engagc^d  in  the 
purchase  and  selling  or  the  rei*eiving  for  storage  of  grain, 
but  opei-ates  said  line  as  a  common  carrier,  transporting 
freight  and  passengers  for  hire.    That  there  ai-e  numerous 
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grain  elevators  along  said  railway  company's  line  of  road, 
and  other  lines  of  railroad  in  Adams  county,  Nebraska, 
owned  and  operated  by  private  parties. 

The  county  claims  that  the  judgment  of  the  district 
court  is  not  sustained  by  the  evidence,  and  is  contrary  to 
law.  On  the  stipulated  facts,  the  court  found  for  the 
plaintiff,  and  entered  a  decree  accordingly.  The  defend- 
ants bring  error. 

The  principal  question  in  the  case  is,  whether  the  ele- 
vators were  subject  to  assessment  by  the  local  authorities. 
The  question  should  be  answered  in  the  affirmative,  unless 
the  property  is  exempt  from  such  assessment  by  the  pro- 
visions of  section  39,  article  I,  chapter  77,  Compiled  Stat- 
utes of  1899,  in  force  when  the  taxes  in  question  were 
levied.  By  the  provisions  of  that  section,  railroad  and 
telegraph  companies  were  required  to  return  to  the  audi- 
tor of  public  accounts  for  taxation  by  the"  state  board  of 
(equalization  the  number  of  miles  of  such  railroad  and 
telegraph  lines  in  each  organized  county  in  the  state,  and 
the  total  number  of  miles  in  the  state,  including  the  rail- 
road bed,  right  of  way  and  superstructures  thereon,  main 
and  side  tracks,  depot  buildings  and  depot  grounds,  sec- 
tion and  tool  houses,  rolling  stock  and  personal  property 
necessary  for  the  construction,  repairs  or  successful  opera- 
tion of  such  railroad  and  telegraph  lines.  Then  follows 
this  proviso : 

^^Provided,  however.  That  all  machine  and  repair  shops, 
general  office  buildings,  storehouses  and  also  all  real  and* 
personal  property  outside  of  said  right  of  way  and  depot 
grounds  as  aforesaid,  of  and  belonging  to  any  such  rail- 
road and  telegraph  companies  shall  be  listed  for  purposes 
of  taxation  by  the  principal  officers  or  agents  of  such  com- 
panies, with  the  precinct  assessors  of  any  precinct  of  the 
county  where  said  real  or  personal  property  may  be  sit- 
uated, in  the  manner  provided  by  law  for  the  listing  and 
valuation  of  real  and  personal  prop(*rty." 

The  plaintiff  contends  that  eixch  of  the  terms  used  in 
the  proviso,  to  designate  the  different  classes  of  property, 
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is  qiialifie<l  by  the  phrase,  "outside  of  said  rij^ht  of  way/' 
etc.;  aiid,  consequently,  that  the  location  of  the  property, 
and  not  its  character  or  use,  is  the  t<\st  whereby  to  de- 
termine whether  it  should  be  assessed  by  the  state  board, 
or  by  the  local  authorities.  We  do  not  think  the  proviso 
will  admit  of  that  construction.  As  was  said  by  Post,  J., 
in  Chicago,  B.  A  Q,  R.  Co.  v.  Hitchcock  County,  40  Neb. 
781: 

"The  provision  undir  consideration  is  not  found  in  the 
rcn^enuo  law  of  1879,  but  was  adopted  as  an  amendment 
thereto  in  1881.  By  the  original  act  railroad  companies 
were  required  to  r(»turn  to  the  auditor  of  public  accounts 
for  taxation,  not  only  the  number  of  miles  of  track,  rolling 
stock,  depot  grounds,  repair  shops,  furniture  and  fixtur(\s, 
but  all  other  personal  [n'operty  belonging  to  the  corpora- 
tion. The  declared  purpose  of  the  amendnu^nt  is  to  except 
from  the  operation  of  the  above  general  provision  the 
i;roperty  enumerated  therein,  including  all  real  and  per- 
sonal property  out^ido  of  the  company's  right  of  way  and 
di'pot  grounds." 

To  r(*ad  the  proviso  as  the  plaintiff  contends  it  should 
be  read,  it  would  mean  no  uioie  than  that  the  real  and  per- 
sonal property  outside  the  right  of  way  and  depot  grounds, 
were  thereby  excepted  from  the  general  provisions  of  the 
section.  Had  the  legislature  thus  intended,  it  is  not  likely 
they  w^ould  have  followed  a  specific  enumeration  by  gen- 
eral terms  sufficiently  (comprehensive  to  include  all  the 
preceding  terms,  and  it  is  still  less  likely  that  the  learned 
judge,  who  prepared  the  opinion  in  the  case  referi-ed  to, 
would  have  fallen  into  the  same  error  of  composition,  had 
he  thus  understood  the  proviso.  Besides,  from  the  word 
"also,"  following  the  conjunctive,  and  the  repetition  of 
the  collective  "all,"  it  is  clear,  we  think,  that  the  phrase, 
"outside  of  said  right  of  w^ay,"  etc.,  was  intended  to  qualify 
only  the  word  "property"  immediately  prei»(Mling  it. 

It  is  true,  in  Chicago.  B.  d  Q.  R.  Co.  v.  Hitchcock 
County,  supra,  there  is  one  sentence  which,  takcm  by  itself, 
would  indicate  that  the  court  there  held  that  the  location 
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of  propiTty  was  the  arbitrary  test  whereby  to  determine 
wliat  property  came  within  the  exceptions  of  the  proviso. 
But  the  property,  which  gave  rise  to  the  controversy  in 
that  case,  consistcKl  of  rails,  ties  and  other  material  for 
the  construction  of  a  railroad,  and  w-as  outside  the  right 
of  way.  The  court  held  that  the  location  w^as  the  test. 
The  language  of  the  opinion  must  be  read  and  understood 
in  the  light  of  the  facts  then  before  the  court.  That  the 
court,  in  applying  the  test  in  that  case,  had  reference  ex- 
clusively to  personal  property,  and  had  no  intention  to 
commit  itself  further  than  was  necessary  to  a  decision  in 
the  case  before  it,  is  clear.  In  the  present  case,  the  prop- 
erty consists  of  elevators,  located  on  the  plaintiff's  right  of 
way,  and  the  question  now  arises,  whether  they  fall  within 
any  of  the  exceptions  of  the  proviso.  The  only  term  in 
the  proviso,  which  could  include  elevators  on  the  right  of 
way,  is  the  term  "storc^iousc^."  A  storehouse  is  "a  build- 
ing for  keeping  goods  of  any  kind,  especially  provisions; 
a  magazine  *  *  *  a  warehouse."  Webster.  A  warehouse 
IS  "a  house  in  which  wares  or  goods  are  kept;  a  store- 
house.'- Century  Dictionary.  In  County  of  Erie  v.  Erie 
&  Western  Trans  port  at  ion  Co,,  87  Pa.  St.  434,  the  court 
defines  elevators  as  ^^varehouses  for  the  storage  and  ready 
shipment  of  grain."  Throughout  that  opinion  the  court 
uses  the  term  elevators,  warehouses  and  storehouses  inter- 
changeably. In  Metz  V,  State,  46  Neb.  547,  this  court  held, 
that  a  corn  crib  is  a  stcwehouse,  within  the  meaning  of  the 
statute  defining  burglary.  From  the  foregoing  definitions, 
we  are  thoroughly  satisfied  that  elevators  are  included 
within  the  term  storehouses  and  are  among  the  exceptions 
contained  in  the  proviso  in  question. 

The  foregoing  dispo^^tc^s  in  part,  at  least,  of  another  con- 
tention of  the  plaintiff's,  namely,  that  the  elevators  are 
c^xempt  from  local  assessment,  because  they  are  "neces- 
sary for  the  successful  operation"  of  the  road.  It  is  a 
familiar  rule  of  construction  that  specific  provisions  con- 
trol those  which  are  general.  By  the  general  provisions 
of  section  39,  the  right  of  way  and  superstructures  thereon, 
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are  exempt  from  local  assessment.  But  the  proviso  spe- 
cifically excepts  storehouses,  which,  as  we  have  seen,  in- 
clude elevators,  from  the  operation  of  the  general  provis- 
ions proceeding  it.  The  specific  provisions  of  the  proviso, 
therefore,  must  be  held  to  control  the  general  provisions 
of  the  section^  and  to  except  elevators  from  the  operation 
thereof. 

It  is  next  urged  that  the  elevators,  having  been  assessed 
by  the  state  board,  and  the  taxes  levied  thereon  having 
been  paid,  the  plaintiff,  if  defeated  in  this  action,  will  be 
required  to  pay  double  taxes  on  the  same  property.  This, 
under  ordinary  circumstances,  would  constitute  a  strong 
appeal,  but  it  loses  much  of  its  force  in  view  of  the  facts 
in  this  case.  The  plaint ifT  voluntarily  listed  and  returned 
the  elevators,  with  its  other  property,  to  the  state  board 
for  taxation.  A  belief  that  they  were  assessable  by  the 
state  board,  and  not  by  the  local  authorities,  could  arise 
only  from,  what  appears  to  us,  a  most  extraordinary  and 
forced  interpretation  of  the  language  of  the  legislature. 
To  relieve  the  plaintiff  from  the  taxes  levied  by  the  local 
authorities,  under  such  circumstances,  would  be  to  permit 
it,  by  its  own  act,  to  divert  the  local  authorities  of  their 
legal  power  to  assess  the  property.  The  suggestion  is  not 
to  be*  tolerated.  The  taxes  levied  by  the  local  authorities 
are  lawful,  and  no  escape  from  their  payment  suggests 
itself.  As  to  the  taxes  levied  by  the  state  board,  they  were 
not  levied  on  the  elevators  specifically;  the  value  of  the* 
elevators  was  simply  taken  into  account  in  fixing  the 
value  per  mile  of  the  railroad ;  and  every  county  through 
which  the  line  passes,  shares  in  whatever  increase  of  taxes 
resulted  from  listing  the  elevators  with  the  state  board 
for  taxation.  It  is  obvious,  therefore,  that  in  this  action 
the  court  is  powerless  to  relieve  against  the  taxes  as- 
sessed by 'the  state  board. 

It  is  therefore  recommended  that  the  decree  of  the  dis- 
trict court  be  rev(^se<l  and  the  cause  remanded,  with  di- 
rections to  enter  a  decree  dismissing  plaintiff's  cause  of 
action. 


GiiANViLLBy  C;  concurs. 
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By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  the  decree  of  the  district  court  is  reversed  and  the 
cause  remanded,  with  directions  to  enter  a  decree  dismiss- 
ing plaintiff's  cause  of  action. 

Bevebsesd  and  dismissbd. 


Barnbs,  J.y  dissenting. 

I  am  unable  to  concur  in  the  majority  opinion  for  the 
following  reasons :  It  was  conceded  on  the  trial  that  the 
elevators  in  question  are  situated  upon  the  depot  grounds 
and  right  of  way  proper  of  the  railroad  company;  that  is 
to  say,  within  its  100  feet  of  right  of  way,  and  on  its  depot 
grounds.  It  was  further  conceded  that  the  railroad  com- 
pany was  not  engaged  in  buying  and  selling  grain,  and 
did  not  use  the  elovators  for  that  purpose ;  that  the  struc- 
tures were  built  by  the  company  for  the  accommodation 
of  the  public,  and  were  leased  to  local  grain  dealers,  who 
purchased  and  stored  grain  therein  to  be  transported  to 
market  by  the  railroad  company  as  a  common  carrier; 
that  it  received  for  the  use  of  the  elevators  the  nominal 
sum  of  50  cents  a  month;  that  it  had  properly  returned 
them  along  with  its  other  taxable  property  to  the  auditor 
of  public  accounts  for  valuation  and  assessment  by  the 
state  boaixl  of  equalization ;  that  they  had  been  so  assessed, 
and  that  the  company  had  paid  its  taxes  thereon  for  the 
year  in  question ;  that,  notwithstanding  this  fact,  the  local 
authorities  had  again  taxed  the  property  and  the  company 
had  paid  the  taxes,  amounting  to  about  f  20,  und^  protest, 
and  that  this  action  was  brought  for  the  purpose  of  recov- 
ering the  same. 

Section  39,  article  I,  chapter  77  of  the  old  revenue  law 
(Compiled  Statutes,  1899),  under  which  the  assessment  in 
question  was  made,  reads  as  follows : 

"The  president,  secretary,  superintendent  or  other  prin- 
cipal accounting  officers  within  this  state  of  every  railroad 
or  telegraph  company,  whether  incorporated  by  any  law 
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of  this  state  or  not,  when  any  portion  of  the  property  of 
said  railroad  or  telegraph  company  is  situated  in  more 
than  one  county,  shall  list  and  return  to  the  auditor  of 
public  acounts  for  assessment  and  taxation,  verified  by  the 
oath  or  afl9rmation  of  the  person  so  listin«>:,  all  of  the  fol- 
lowing described  proi)erty  belonging  to  such  corporation 
on  the  fii-st  day  of  April  of  the  year  in  which  the  assess- 
ment is  made  within  this  state,  viz. :  The  nuud)er  of  miles 
of  such  railroad  and  telegraph  line  in  each  organizc^d 
county  in  this  state  and  the  total  numlx^  of  miles  in  the 
state,  including  the  road-be<l,  right  of  way,  and  super- 
structures thereon,  main  and  side  tracks,  depot  buildings, 
and  depot  grounds,  section  and  tool  housi^s,  rolling  stock, 
and  personal  property  nec(*ssary  for  the  construction,  re- 
pairs or  successful  operation  of  such  railroad  and  tele- 
graph lines;  ProvidaL  hoircvn',  That  all  nuichine  and  re- 
pair shops,  general  office  buildings,  storehouses,  and  also 
all  real  and  personal  property,  outside  of  said  right  of 
way  and  depot  grounds  as  aforesaid,  of  and  belonging  to 
any  such  railroad  and  telegraph  companies  shall  be  listwl 
for  purposes  of  taxation  by  the  principal  officers  or  agents 
of  such  companies,  with  the  precinct  assessors  of  any  pre- 
cinct of  the  county  where  such  real  or  personal  property 
may  be  situated,  in  the  manner  provided  by  law  for  the 
listing  and  valuation  of  real  and  personal  property/' 

Section  40  provi<les,  in  substance,  that  as  soon  as  prac- 
ticable after  the  auditor  has  received  the  ri^turns  men- 
tioned in  the  preceding  section,  or  procurc^l  th(»  informa- 
tion necessary  therefor,  a  mcM^ing  of  the  state  board  of 
e<iualization  shall  be  held  for  the  purpose*  of  assessing  the 
property  so  return(Hl;  that  after  such  ass(»ssment  is  nmde 
by  the  said  board,  the  auditor  shall  certify  to  the  county 
clerks  of  the  several  counti(\s  in  Miiich  tlu*  propc^rty  re- 
turned is  situat(Hl,  the  assessment  per  mile,  and  the 
amount  in  each  of  said  counties,  and  that  '^All  such  prop- 
(^rty  shall,  for  the*  pur|)os(>  of  taxation,  b(»  dee^med  ^personal 
property,'  and  be  i)laced  on  the  tax  list  a*s  hereinafter  pro- 
vided."    Coustruing   this    law    in    the   case   of    Vhicafjo, 
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B.  &  Q.  /?.  Co.  r.  Hitchcock  County ,  40  Neb.  781,  we  used 
the  following  lanji^uage: 

"It  is  contended  by  the  plaintiff  that  the  character  of  the 
property  and  use  for  which  it  is  designed,  and  not  its  pre- 
cise location,  is  the  test  which  should  be  applied  in  deter- 
mining whether  it  is  taxable  by  the  state  board  or  the  local 
authorities,  but  we  can  not  so  construe  the  section  men- 
tioned without  ignoring  the  plain  language  of  the  proviso. 
It  would  seem  that  the  intention  of  the  legislature  was 
rather  to  provide  a  fixed  and  arbitrary  rule  for  the  taxa- 
tion by  th(»  state  board  of  the  property  of  railroad  and  tele- 
graph companies  within  their  right  of  way  and  depot 
grounds,  and  all  other  property  by  the  local  authorities." 

The  facts  in  this  case  bring  it  clearly  within  the  rule 
above  stated.  The  dwision  quoted  from  is  supporttnl  by 
Red  Willow  County  r.  Chiciiyo,  B.  d-  Q.  R,  Co.,  26  Neli. 
660;  Burlington  &  M.  R.  R.  Co.  v.  lAincaster  County,  15 
Neb.  251;  Burlington  d  M.  R,  R.  Co.  v.  Lancaster  County. 
7  Neb.  33,  and  in  the  opinion  of  the  writ<T  we  should  not 
overrule  th(*se  decisions,  and  at  this  time  adopt  a  new  con- 
struction of  the  statutes. 

Again,  it  clearly  appears  from  the  record  that  these  ele- 
vators were  built  by  the  railroad  company,  and  leasinl  for 
merely  a  nominal  sum  for  the  purpose  of  enabling  the 
lessees  to  col  let*  t  and  store  grain  therein  to  be  shipped 
over  its  lines  for  gain  or  hire;  and  they  nuiy  be  fairly 
said  to  be  structur(*s  proper  and  necessary  for  the  suc- 
cessful operation  of  the  road,  and  esp(*cially  is  this  true 
where,  as  in  this  case,  there  are  no  grain  elevators  at  th(* 
stations  in  question  owne<l  by  private  persons  or  indi- 
viduals which  can  be  used  for  that  purpose.  They  ai'e,  for 
that  reason,  exempt  under  the  statute  (juoIchI,  from  taxa- 
tion by  the  local  authorities.  Hrrtrr  r.  Chicago,  M.  ct 
St.  I\  R.  Co.,  114  la.  330;  Chicago,  .1/.  cC  St.  P.  R.  Co.  r. 
Board  of  Supcrrisorfi,  48  Wis.  666;  Miluaulcc  &  St.  P. 
R.  Co.  r.  City  of  Mihraukcc,  34  Wis.  271,  and  Red  Willow 
County  w  Chicago,  B.  cfc  Q.  R.  Co.,  supra. 

For  the  foivgoing  reasons,  togeth(*r  with  the  fact  that 
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the  majority  opinion  herein  results  in  subjecting  the  rail- 
road company  to  double  taxation,  a  thing  which  we  should 
not  sanction,  the  judgment  of  the  district  court  should  be 
affirmed. 


Mary  A.  Topping,  appellee,  v.  Jacob  Cohn,  appellant. 

Fnjg)  Apb£L  7,  1904.     No.  13,484. 

1.  Accretions,  Where  the  water  of  a  river  gradually  recedes,  chang- 
ing the  channel  of  the  stream  and  leaving  the  land  dry  which 
was  theretofore  covered  hy  water,  such  land  belongs  to  the  ri- 
parian proprietor. 

2. ' — .    Where,  at  the  time  of  a  grant  from  the  United  States,  the 

bank  of  a  river  formed  a  part  of  the  boundary  of  the  grant,  sub- 
sequent accretions  formed  by  the  gradual  recession  of  such  bank 
attached  to  and  became  a  part  of  the  grant 

3.  :      Subsequent  Conveyances.     A  subsequent  conveyance   by 


such  grantee,  without  describing  such  lands  by  metes  and 
bounds,  but  by  the  number  or  numbers  by  which  the  same  are 
designated  in  the  government  survey,  passes  the  title,  not  only 
to  the  land  originally  constituting  the  grant  from  the  United 
Statesn  but  to  the  accretions  thereto. 

4.  Adverse  Possession.  No  title  by  adverse  possession  can  be  ac- 
quired against  the  state  or  general  government,  nor  is  land  the 
subject  of  adverse  possession  while  the  title  is  in  the  state. 

Appeal  from  the  district  court  for  Otoe  county :  Paul 
Jes«en,  Judge.    Reversed. 

John  C.  Watson  and  John  Y.  Morgan,  for  .appellant. 

W.  F.  Moran,  contra. 

Albert,  C. 

This  is  a  suit  in  C(]iiity,  brought  to  quiet  the  title  to 
certain  real  estate.  On  pag^e  560  is  a  plat  which  will, 
perhaps,  assist  to  a  proper  understanding  of  the  case. 

The  line  AR  represents  tho  eastern  boundary  of  section 
36,  town  8,  range  14  east  of  the  Gtli  P.  M. ;  the  line  CD,  the 
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w  estem  boundary  of  certain  lots  in  said  section,  which  are 
numbered  1, 14,  etc. ;  the  irr^ular  line  EF,  the  right  bank 
of  the  Missouri  river,  as  it  was  at  the  time  of  the  govern- 
ment survey  and  at  the  time  of  the  grant  to  the  state  here- 
inafter mentioned.  The  river  gradually  receded  to  the 
east  until  some  time  before  1901,  and  the  right  bank  is 
now  located  as  indicated  by  the  irregular  line  QH.  The 
land  in  dispute  is  bounded  on  the  west  by  the  east  line  of 


lots  44  and  45 ;  on  the  north,  by  the  dotted  line  IJ ;  on  the 
east  by  the  rifjht  bank-  of  the  Missouri  river,  as  now  lo- 
cated; on  the  south,  by  the  dotted  line  KL.  The  triangular 
tract  of  land  lyin.ir  between  the  former  right  bank  of  the 
M  issouri  river  and  the  north  half  of  section  36,  and  marked 
M,  is  what  is  referred  to  in  the  record  as  lot  1  of  section 
31,  town  8,  range  15  east  of  the  6th  P.  M.  Section  36  was 
a  i)art  of  the  grant  of  the  United  States  to  the  state  of 
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Nebraska,  and  the  state,  on  the  23d  day  of  September, 
1901,  sold  and  conveyed  lots  44  and  45  to  the  defendant. 
The  lots  are  not  described  by  metes  and  bounds  in  such 
conveyance,  but  by  the  respective  numbers  by  which  they 
are  designated  in  the  government  survey.  The  plaintiff 
asserts  title,  not  only  to  the  land  in  dispute,  but  to  the 
entire  tract  lying  between  the  line  AR  and  the  present 
right  bank  of  the  river.  While  she  introduced  deeds  from 
different  parties,  purporting  to  convey  to  her  different  por- 
tions of  this  tract,  it  does  not  seem  that  she  traces  her 
title  to  any  portion  of  it  to  a  grant  from  the  United  States, 
but  claims  exclusively  by  adverse  possession.  On  the  other 
hand,  the  defendant  contends  that  the  land  in  dispute  is 
the  proportionate  share  of  the  accretion  resulting  from 
the  recession  of  the  river,  which  belongs  to  44  and  45,  con- 
veyed to  him  by  the  state,  and  that  the  title  to  such  share 
of  the  accretion  passed  to  him  by  such  conveyance.  The 
trial  court,  found  for  the  plaintiff  and  entered  a  decree 
accordingly.    The  defendant  appeals. 

It  would  appear  from  the  record  that  the  former  right 
bank  of  the  river  was  in  fact  the  oastc^rn  boundary  of  the 
south  half  of  section  36,  and  conscxiuently  of  lots  44  and 
45  of  that  section,  according  to  the  government  survey, 
and  at  the  time  of  the  grant  of  said  section  to  the  state. 
The  state,  therefore,  became  the  riparian  proprietor  to  the 
extent  of  such  boundary.  It  is  well  settled  that  whei-e, 
as  in  this  case,  the  water  of  a  river  recedes  gradually, 
changing  the  channel  of  the  stream  and  leaving  the  land 
dry  which  was  theretofore  covc^red  by  water,  such  land 
belongs  to  the  riparian  proprietor.  Gill  v.  Lydick,  40 
Neb,  508;  Wiggcnhorn  v.  Kountz^  23  Neb.  690;  Lammers 
V.  Nissen^  4  Neb.  245. 

As  before  intimated,  lots  44  and  45  are  not  described 
by  metes  and  bounds  in  the  conveyance  from  the  state  to 
the  defendant,  but  by  the  numbers  by  which  such  lots  ai*e 
described  in  the  government  field  not(*JS.  TTudi^r  such  con- 
veyance, the  title  to  such  portion  of  the  accretion  as  at- 
tached to  those  lots  passe<l  to  the  defendant.  Rex  i\  Yar- 
39 
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haroiigh,  3  Barn.  &  Cr.  (Eng.)  *91 ;  County  of  8t  Clair 
V.  Lovingston,  23  Wall.  (TJ.  S.)  46;  Chivago  Dock  &  Canal 
Co,  V.  Kinzic,  93  III.  415;  Com  dm  d  Atlanta  Land  Go.  v, 
Lippincotty  45  N.  J.  Law,  405;  hammers  v.  Jiissen,  4  Neb. 
245,  154  U.  S.  650. 

It  may  be  conceded  that  the  possession  of  the  plaintiff 
of  the  land  in  dispute  has  been  of  such  a  character  and  for 
such  a  period  as  to  have  ripencnl  into  a  title  in  fee  before 
the  commencement  of  this  action,  had  she  been  holding 
adverse  to  the  defendant,  or  any  other  person  against 
whom  the  statute  would  run  during  that  time.  But,  so 
far  as  appears  from  the  i^ecord,  the  United  States  and  the 
state  of  Nebniska  were  the  exclusive  owners  of  the  ad- 
jacent lands  until  1901,  when  the  state  conveyed  lots  44 
and  45  to  the  defendant.  That  no  title  by  adverse  passes- 
sion  can  be  acquired  against  the  state  or  general  govern- 
ment is  elemc^ntary.  Land  can  not  be  the  subject  of  ad- 
verse possession  while  th(^  tith'  is  in  the  state.  Bagley  t;. 
Wallace,  16  S,  &  R.  (Pa.)  245;  Hall  v.  Gittings,  2  Han-. 
&  J.  (Md.)  112;  Armstrong  r.  Morrill,  14  Wall.  (U.  S.) 
120.  It  follows,  then,  that  the  statute  did  not  begin  to  run 
in  favor  of  the  plaintiff  as  to  any  portion  of  the  accretion 
until  1901,  when  the  title  to  lots  44  and  45  passed  from  the 
state  to  the  defendant,  and  then  began  to  run  only  as  to 
that  portion  of  the  accretion  attiiching  to  said  lots. 

The  record  does  not  afford  sufficient  data  nor  do  we 
deem  it  necessary  to  determines  what  portion  of  the  accre- 
tion thus  passed  to  the  defendant.  That  it  includes  at 
least  a  considerable  portion  of  the  land  in  dispute  is 
obvious,  under  the  familiar  rules  for  the  apportionment 
of  accretions.  The  ])laintiff  has  not  shown  title  of  any 
kind  to  any  portion  of  the  land,  and  therefore  the  decree 
quieting  her  title  in  the  whole  is  obviously  erroneous  in 
any  proper  view  of  the  case. 

It  is  therefore  recommi^udc  d  that  the  decree  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded  for  further 
proceedings  according  to  law. 

Fawcett  and  Glanville,  CC.,  concur. 
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By  the  Court:  Fop  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings according  to  law. 

Rbvebsbd. 


Second  United  Presbyterian  Church,  Pawnee  Cfty,  Ne- 
braska,  APPELLANT,   V.    PiRST   UNITED   PRESBYTERIAN 

Church,  Pawnee  City,  Nebraska,  bt  al.,  appellees. 

FUJBD  Apbil  7,  1904.    No.  13,534. 

1.  WUIb:  Construction.  The  mere  misnomer  of  a  legatee  or  devisee 
does  not  render  the  gift  void,  if,  from  the  context  of  the  wiU  or 
proof  dehors  the  instrument,  it  can  be  ascertained  who  was 
actually  intended. 


2. :     Misnomer.    Where  one  claiming  as  devisee  under  a  will 

is  not  designated  therein  by  his  proper  name,  he  may  show  that 
he  is  also  known  by  the  name  used  in  the  will  to  designate  the 
devisee,  although  the  name  of  another  claimant  exactly  corre- 
sponds to  the  name  thus  used. 

3. :     Ambiguity.    In  such  case  there  arises  a  latent  ambiguity, 

which  may  be  removed  by  evidence  of  circumstances  tending  to 
show  which  of  the  two  claimants  the  testator  intended  as  the 
object  of  his  bounty. 

4.  Evidence.     Evidence  examined,  and  held  sufficient  to  sustain  the 
decree  of  the  district  court 

Appeal  from  the  district  court  for  Grwley  county: 
John  R.  Thompson,  Judge.    Affirmed. 

J.  TV.  Deiccrse,  F.  E.  Bishop,  George  W.  Scott  and  8.  J. 
Graha/in,  for  appellant. 

Lindsay  &  Raper  and  James  R.  Eanna,  contra. 

Albert,  0. 

In  1870,  a  religious  body  was  organized  in  Pawnee  City, 
under  the  corporate  name  of  the  United  Px'esbyterian 
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Church  of  Pawpee  City,  Nebraska.  It  is  claimed  on  the 
one  hand,  and  denied  on  the  other,  that  the  corporate  name 
was  changed,  in  1881,  to  the  First  United  Presbyterian 
Church,  etc*.  In  1887,  another  religious  body  was  organ- 
ized in  the  same  city,  under  the  corporate  name  of  the 
Second  Presbyterian  Church  of  Pawnee  City,  Nebraska. 
Ecclesiastically,  as  well  as  legally,  the  two  organizations 
were  entirely  independent  of  each  other,  save  that  they 
were  within  the  jurisdiction  of  the  same  presbytery  and 
synod  of  the  denomination  known  as  the  United  Pres- 
byterian Church  of  North  America  to  which  they  l)ekwiged. 
They  will  be  referred  to  hereafter  sLs  the  first  and  second 
church,  respectively. 

David  Remick  resided  in  that  city  from  1870  to  1880, 
and  retained  business  intc^rests  thennn  and  made  frequent 
visits  thereto  until  his  death.  He  died  testate  in  1901,  in 
the  state  of  California,  and  his  will  was  duly  probated. 
The  devise  which  gave  rise  to  the  present  litigation  is  a» 
follows : 

"I  will  to  the  United  Presbyterian  Church  of  Pawnee 
City,  Nebraska,  the  following  described  land  in  Greeley 
county,  N<^braska,  to  be  manageil  aud  expended  in  a  way 
the  trust! ><*s  of  said  church  may  deem  best  for  the  welfare 
of  said  church.-'    (  Mere  follows  a  description  of  the  land.) 

After  the  probate  of  the  will,  the  trustees  of  the  first 
church  convey(*d  tlie  land  in  question  to  the  Pawnee  City 
Academy,  which  is  an  educational  institution  of  the  same 
denomination.  Afterwards,  the  second  church  l)egan  this 
action  against  tin*  Pawncv  City  Academy  and  others  in  the 
district  court  for  Greeley  county,  claiming  that  under 
said  devise  it  took  title  to  one-half  the  land  mi^ntioned 
therein,  and  asked  to  have  its  title  thereto  confirmed.  The 
first  (»hurch  intervened,  was  I'hade  a  party  defendant,  ajid 
filed  its  answer  asserting  ownership  of  the  land  under  the 
will.  The  court  found  against  the  plaintiflf  a,nd  in  favor 
of  th(»  inteiTeiHT.  The  i>laiutiff  brings  the  case  here  on 
appeal.  The  controversy  here  is  exclusively  between  the 
first  and  second  churches. 
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It  is  claimed  on  behalf  of  the  second  church,  that  the 
first  church,  having  changed  its  name  before  the  will  was 
made,  from  the  Un}te<l  Presbyterian  Cliiirch  to  the  First 
United  Presbyterian  Church,  does  not  bear  the  name  used 
in  the  will  to  designate  the  devisee,  Imt  that  the  two 
churches,  taken  together,  constitute  a  corporate  ecclesiasti- 
cal entity,  which  corresponds  to  the  name  used  by  the 
testator  to  designate  the  devisee,  and  that  the  devise, 
therefore,  goes  to  such  entity,  to  be  apportioned  b<^tween 
two  congregations  constituting  the  first  and  second 
churches. 

There  is  considerable  doubt  arising  from  the  evidence, 
whether  a  change  in  the  corporate  name  of  the  first  churHi 
was  legally  effected,  but  it  does  not  appear  to  be  necessary' 
to  go  into  that  question;  because,  whatever  steps  may  have 
been  taken  to  that  end,  it  is  clear  that,  after  such  steps 
were  taken,  and  down  to  the  time  of  the  trial  of  this  case 
in  the  district  court,  the  first  church  continued  to  be 
known  by  the  name  of  the  United  Presbyterian  Church  of 
Pawn(«  Citjy  Nebraska,,  under  which  it  was  organized,  al- 
though it  was  also  known  by  the  other  name.  In  1883,  it 
erected  a  lai^e  church  edifice,  whrich  was  paid  for,  in  part 
at  least,  by  subscriptions  from  its  members  and  the  public 
generally.  A  number  of  these  subscriptions  were  reduced 
to  notes  as  late  as  1884  and  1885.  One  of  the  subscription 
papers  and  a  number  of  the  notes  are  in  evidence,  and  in 
each  instance  the  church  is  designated  by  its  original 
name.  In  1884,  a  contract  was  made  for  furniture  for  the 
new  church  edifice,  and  a  mortgage  for  |5,000  given  on  the 
church  property.  In  both  of  these  instruments,  as  well  as 
in  the  note  for  the  security  of  which  the  mortgage  was 
given,  the  church  is  described  as  the  United  Presbyterian 
church.  The  same  is  true  of  a  policy  of  insurance 
on  the  church  property,  issued  in  1889.  As  late  as 
1887,  it  appears  to  have  been  referred  to  by  one  of  the 
newspapers  of  Pawnee  City  by  its  old  name.  Another 
signMcant  fact  bearing  on  this  point  is  that,  from  1870 
down  to  the  present  time,  the  accounts  of  the  church  of 
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its  differont  funds^  in  the  several  banks  of  Pawnee  City, 
were  kept  in  the  name  of  the  United  Presbyterian  Church 
of  Pawnee  City,  Nebraska.  The  testator  was  president 
of  one  of  these  banks  for  a  number  of  years  immediately 
preceding  his  death.  It  will  not  be  claimed,  we  think,  that 
it  is  necessary,  in  order  to  sustain  a  devise  to  the  first 
church,  that  it  should  be  designated  in  the  will  by  the 
precise  name  it  had  adopted. 

The  rule  is  thus  stated  in  Schouler,  Wills  (3d  ed.),  sec. 
583: 

"The  mere  misnomer  of  a  legatee  or  cj^visee  does  not 
render  the  gift  void,  if  from  the  context  of  the  will  or  proof 
of  the  admissible  sort  dehors  the  instrument  it  can  be  as- 
certained who  was  actually  intended.  Persons  designated 
by  their  nicknames,  too,  or  by  words  of  misdescription 
originating  in  some  nickname,  or  by  their  popular  names, 
or  by  some  familiar  term  of  endearment,  may  also.be  iden- 
tified. So,  too,  may  a  name  assumed  or  gjiined  by  reputa- 
tion, though  not  strictly  appropriate,  amount  to  a  suffi- 
cient description  of  the  person  intended.  Nor  need  a  lega- 
tee be  expressly  named  at  all  if  oral  proof  of  identity  serves 
to  connect  him  with  the  gift  which  the  will  expresses." 

The  doctrine  of  the  text  is  familiar,  and  is  supported  by 
a  long  list  of  authorities.  Assuming,  as  claimed  on  behalf 
of  the  second  church,  that  the  two  churches  taken  together 
constitute  a  corporate  ecclesiastical  entity,  corresponding 
to  the  name  used  in  the  devise  and  capable  of  taking  there- 
under, the  most  favorable  view  that  can  be  taken,  with  re- 
spect to  the  claim  of  the  second  church,  is  that  there  are 
tAvo  bodies  answering  to  the  name  used  by  the  testator  to 
designate  the  object  of  his  bounty,  namely,  the  fi.rst  church 
and  the  "corporate  ecclesiastical  entity"  consisting  of  the 
first  and  second  churches.  This  gives  rise  to  a  latent  am- 
biguity. It  is  elementarj'  that  an  ambiguity  of  this  char- 
acter may  be  removed  by  any  evidence,  either  of  circum- 
stances or  declarations  of  the  testator,  tending  to  show 
which  of  the  two  persons  answering  to  the  description  the 
testatx)r  had  in  mind  when  the  will  was  made.    Schouler, 
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Wills  (3d  ed.),  sec.  573.    The  rule  is  illustrated  and  ap- 
plied in  numerous  cases  collected  in  2  Am.  &  Eng.  Ency.^ 
Law  (2d  ed.),  298. 

The  only  question  then  is,  whether  the  testator,  by  the 
use  of  the  name,  the  Unitc*d  Presbyterian  Church  of 
Pawnee  City,  Nebraska,  intended  the  first  church,  or  had 
in  mind  a  body  consisting  of  both  the  first  and  second 
(•hurches.  The  evidence  on  this  point  is  quite  voluminous, 
and  we  shall  notice  only  what  seems  to  us  to  bear  most 
strongly  on  the  question.  It  sufficiently  appears  that, 
during  the  residence  of  the  testator  in  Pawnee  City,  four 
church  organizations  were  maintained  there:  (1)  The 
United  Presbyterian  Church;  (2)  the  First  Presbyterian 
Church;  (3)  the  First  Baptist  Church,  and  (4)  the  First 
Methodist  Church.  He  was  not  a  member  of  any  of  them, 
but  the  evidence  shows  a  decided  preference  on  his  part 
for  the  first.  During  his  residence  there,  that  church  was 
presided  over  by  the  Rev.  R.  J.  McCready,  whose  pastorate 
continued  up  to  the  trial  of  this  case.  The  testator  ap- 
pears to  have  held  him  in  high  esteem;  and  between  the 
two  men  there  existed  a  strong  bond  of  friendship,  which 
WQH  broken  only  by  the  death  of  the  former.  During  his 
n^sidence  in  Pawnee  City;  the  testator  usually  attended 
the  first  church,  and  his  daughter  was  a  teacher  in  its 
Sunday  school.  After  his  removal,  on  each  subsequent 
return,  he  visited  the  Rev.  McCready,  or  the  latter,  alone 
or  with  his  family,  visited  him.  The  laist  of  these  visits 
appears  to  have  been  in  1898  or  1899,  and  on  this  occasion 
the  testator  made  inquiries  of  the  pastor  in  regard  to  the 
church  over  which  he  presided,  as  well  as  in  regard  to  the 
other  organizations  which  were  in  existence  during  his 
residence  in  that  place.  It  does  not  appear  that  he  made 
any  inquiry  in  regard  to  any  other  church  organization, 
although  there  were  three  others  at  that  time.  It  also 
sufficiently  appears  that,  after  his  removal  from  Pawnee 
City,  he  expressed  an  intention  to  help  the  Rev.  McCready's 
church  or  congregation.  In  addition  to  the  devise  herein- 
before mentioned,  the  testator  made  provision  by  will  for 
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the  First  Presbyterian  Church,  the  First  Bieiptist  Church 
.and  the  First  Methodist  Church,  all  of  Pawnee  City.  The 
evidence  tends  to  show  grounds  for  a  special  interest  in 
each  of  the  three  churches  just  mtmtioned.  They  were  in  ex- 
iiMence  during  his  residence  in  that  city.  His  fii-st  wife  was 
a  member  of  one  of  them ;  his  second  wife  of  another,  and  a 
nepher^',  in  whom  he  took  unusual  interest  and  to  whom 
he  left  a  considerable  portion  of  his  property,  was  a  mem- 
ber of  the  third.  It  was  these  three  churches,  and  the  one 
presided  over  by  the  Rev.  McCready,  of  which  he  made 
special  inquiry  on  the  occasion  of  his  last  visit  to  Pawnee 
City,  and  the  names  by  which  these  four  churches  were 
known  and  designated  during  his  residence  the're  corres- 
pond exactly  with  the  names  used  in  the  will  to  designate 
the  objects  of  his  bounty.  Three  other  churches  were  or- 
ganized after  his  removal  from  Pawnee  City,  one  of  which 
is  what  we  have  heretofore  referred  to  as  the  second 
church  and  the  plaintiff  in  this  case.  None  of  them  are 
specifically  mentioned  in  the  will,  nor  any  of  them  re- 
ferrtnl  to  in  any  way,  unless  it  should  be  held  that  the 
second  church  is  included  in  the  devise  under  considera- 
tion. It  also  appears  in  evidence  that  the  second  church 
was  organized  as  a  result  of  some  difference  between  the 
members  of  the  first  church,  the  dissatisfied  members  with- 
dral^^ng  aud  organizing  the  second  church.  The  evidence 
shows  that  the  testator  was  aware  of  this  division,  and 
disapproved  of  the  organization  of  the  second  church. 
There  is  nothing  in  the  record  to  show  that  he  ever 
expressed  any  intention  to  assist  it,  or  that  he  took 
any  special  interest  in  it,  save  that  on  one  occasion  he  at- 
tendt*d  one  of  its  services.  Taking  into  account  all  the 
circumstances — the  interest  the  testator  manifested  in  the 
first  church,  the  strong  friendship  that  existed  between 
him  and  the  reverend  gentleman  who  was  its  pastor  for 
so  many  years,  that  the  first  church  and  the  three  other 
churches  in  Pawnee  City  mentioned  in  the  will  were  as- 
sociated in  his  mind  with  his  life  and  business  career  in 
Pawnee  City — ^the  evidence  seems  amply  sufficient,  if  not 
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conclusive,  that  the  testator,  in  the  use  of  the  name,  the 
United  Presbyterian  Church  of  Pawnee  (Mty,  Nel)raska, 
had  in  mind  the  first  church  and  no  other. 

Our  attention  is  called  to  another  provision  of  the  will, 
wherel)y  certain  property  was  left  "to  tlie  trust(M»s  of  the 
United  Presbyterian  Church  of  H(»})burn,  Page  county, 
Iowa,  for  the  benefit  of  such  churcli  (said  church  now  be- 
ing presided  over  by  Kev.  D.  Dodds)  and  to  the  trustet^  of 
the  UnittMl  Presbyterian  Church,  in  Page  county,  Iowa,  to 
be  disposed  of  as  the  truste<\s  of  said  church  tliink  b(»st  for 
the  benefit  of  said  church."  The  evidence  shows  that  tlie 
I'nit(Nl  Presbyterian  denomination  had  six  or  seven  con- 
gregations or  churches  in  Page  county,  Iowa,  at  the  time 
the  will  was  made,  one  of  wbich  was  pr(\sided  over  by  Rev. 
I).  Dodds.  It  is  argu(^t  that  as  th(*  testator  was  so  specific 
in  his  descrii)tion  of  the  church  in  Hepburn,  going  to  th(* 
extent  of  naming  its  pastor,  he  would  liave  Ix^en  equally 
specific  in  designating  the  first  church  in  the  devise  under 
consideration,  had  he  intendc^d  it  as  the  devisee.  That 
simjdy  goes  to  the  sufficiency  of  the  evidence  to  sustain  a 
finding  that  the  first  church  was  the  objint  tlu^  t(*stator 
had  in  mind  when  he  used  the  name,  the  Unit(Hl  Presby- 
terian Church,  etc. ;  and,  to  our  minds,  it  is  wholly  insuffi- 
cient to  rebut  the  inference  to  be  drawn  from  the  facts 
hereinbefore  stated.  It  is  not  unusual  for  a  person  to  ex- 
ercise the  greatest  precaution,  or  to  express  himself  with 
the  highest  degree  of  accuracy  up  to  a  certain  point,  and 
then  relax  his  vigilance.  It  is  not  always  easy  for  the  per- 
son himself  to  explain  how  this  happens.  In  the  present 
instance,  it  is  probable  that,  when  the  testator  called  to 
mind  the  intended  objects  of  his  bounty,  the  names  by 
which  he  had  known  the  churches  in  I^iwnee  (^ity  during 
his  residence  there*  came  to  him  with  all  the  strength  of 
early  impressions,  leaving  no  room  for  doubt,  in  his  mind, 
as  to  the  exact  names  by  whicli  they  should  be  designated 
in  the  will. 

We  are  thoroughly  satisfied  that  the*  d(»crei*  of  the  dis- 
trict court  is  in  accordance  with  the  intention  of  the  tes- 
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tator,  which,  after  all,  is  the  chief  thing  to  be  considered 
in  determining  the  coustruction  to  he  put  on  a  will.  It  is 
thert^fore  recommended  that  thi»  decree  of  the  district 
court  be  affirmed.     - 

Fawcett  and  Glanville,  CC,  concur. 

By  the  Court:    For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is 

Affirmed. 


William  A.  Gordon  v.  City  of  Omaha. 

Filed  Aprtl  7,  1904.     No.  13,387. 

1.  Cities:  Action.  A  public  officer  who  has  by  mandamus  compelled 
the  payment  of  the  principal  of  his  salary,  can  not  afterwards 
maintain  an  action  at  law  against  the  municipality  out  of  whose 
funds  such  salary  is  payable  to  recover  interest  thereon. 

2. :     Damagks.     Dama?:es  are  not  recoverable  against  a  metro- 


politan city  of  Nebraska  because  of  delay  or  neglect  of  its  mayor 
and  council  in  the  performance  of  a  ministerial  duty. 

Error  to  the  district  court  for  Douglas  county:  WiL- 
lard  W.  Slabaugh,  Judge.    Affirmed. 

«/.  W.  Ellvr,  for  plaintiff  in  error. 

C.  C.  Wright  and  W,  H.  Herdman^  contra. 

Glanville,  C. 

This  case  was  tried  in  district  court  upon  appeal  from 
the  action  of  the  city  council  of  the  city  of  Omaha  in  dis- 
allowinjj;  a  claim  fiUnl  by  the  plaintiff  in  error,  as  assignee 
of  Samuel  I.  Gordon,  against  such  city  for  certain  amounts 
of  interest  clainunl  to  be  due  because  of  delay  in  the  pay- 
ment of  the  salary  of  his  assignor  as  police  judge  of  that 
city.  Payment  of  the  principal  of  such  salary  was  secured 
by  plaintiff's  assignor  by  means  of  writs  of  mandamus 
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issued  to  the  mayor  and  council  of  said  city,  in  which  they 
were  required  as  ministerial  officers  to  perform  the  acts 
necessary  to  the  payment  of  such  salary.  The  writs  were 
sought  and  issued  requiring  the  payment  of  a  specific 
amount,  being  the  principal  only  of  such  salary,  and  no 
mention  of  interest  thereon  was  made  in  those  actions. 
We  are  fully  satisfied  that  the  plaintiff's  assignor  could 
not  split  his  cause  of  action  and  secure  the  payment  of  the 
principal  in  one  form  of  action,  and  afterwards,  by  him- 
self or  his  assignee,  resort  to  another  form  to  secure  the 
payment  of  interest.  Again,  we  aire  satisfied  that  a  muni- 
cipal corporation  is  not  responsible  in  damages  to  one 
injured  by  the  failure  of  its  officers  to  perform  a  minis- 
terial duty  expressly  placed  upon  such  officers  by  law.  To 
allow  the  plaintiff's  action  for  interest  for  the  time  of  the 
delay  in  the  payment  of  his  salary,  would  be  to  give  him 
damages  against  f he  city  because  of  the '  failure  of  its 
public  officers  to  perform  an  act  enjoined  by  law  upon 
them,  stipulated  in  this  case  to  have  been  a  ministerial 
duty.  Such  damages,  if  recoverable  at  all,  can  only  be 
recovered  from  such  officers  and  their  sureties  upon  their 
official  bonds. 

The  judgment  of  the  trial  court  upon  the  pleadings  and 
stipulated  facts,  wherein  it  dismisscMi  plaintiff's  action,  is 
right  and  should  be  affirmed.  We  therefore  recommend 
that  it  be  affirmed. 

Fawcett  and  Albert,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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Western  Mattress  Company  v.  Jens  Ostergaard.* 

PnjCD  Apru.  7.  1904.    No.  13,6tt. 

1.  Action  for  BamageB:    Gontbibutobt  Nbqlioengb.    If  a  serTant's  in- 

jury is  the  direct  result  of  his  own  disobedience  of  orders  given 
by  one  in  charge  of  the  work  In  which  he  is  engaged,  he  is  guilty 
of  contributory  negligence  and  is  not  entitled  to  recover  therefor. 

2.  Trial:     Question  fob  Jubt.     When  there,  is  evidence  tending  to 

show  that  an  employee  disobeyed  the  orders  of  his  superior,  and 
that  obedience  to  the  order  would  have  avoided  the  injury  of 
which  he  complains,  the  question  of  whether  the  orders  were 
given  should  be  submitted  to  the  Jury. 

Error  to  tJie  district  court  for  Lancaster  county:  Lin- 
coln Frost,  Juixje.    Reversed. 

r.  J.  Doyle  and  Strode  &  Strode,  for  plaintiff  in  error. 
Frederick  Shepherd^  contra. 

DUPFIB,  C. 

Plaintiff  in  error  is  engaged  in  the  mannfacture  of  iron 
bedsteads  at  the  city  of  Lincoln.  Ostergaard,  an  employee, 
was  injiirtHl  in  the  defendant's  foundry  by  molten  metal, 
which  flew  from  a  chill  or  mould  and  struck  him  in  the 
left  eye.  It  appears  from  the  evidence  that  the  foundry 
is  provided  with  a  number  of  benches,  where  the  hands 
"assemble''  or  place  the  rods  and  other  parts  of  the  bed 
in  a  frame  attached  thereto  in  such  manner  as,  when 
bound  together,  to  make  a  completed  head  or  foot  piece  of 
the  bed.  The  frame  is  also  supplied  with  moulds  or  chills 
at  proper  places,  and  into  these,,  after  the  rods  and  parts 
have  been  assembled  and  the  frame  unlocked,  one  of  the 
employees  pours  molten  metal  through  spew  holes  opening 
thereon.  By  this  means  the  rods  or  parts  are  molded  and 
bound  together  and,  after  the  molten  metal  has  cooled,  the 
workmen  unlock  the  frame  and  take  out  the  completed 
head  or  foot  piece  of  the  bed.  There  are  two  dangers  ac- 
tiompanying  this  process.    One  from  some  of  the  molten 

•Rehearing  allowed.    See  opinion,  p.  575,  post. 
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metal  dropping  upon  the  ground  and  "popping"  or  throw- 
ing off  minute  particles  of  the  metal.  This  popping  from 
the  ground  does  not  usually  aris(^  higher  than  a  jnan's 
knees  or  waist.  The  other  danger  arises  from  the  rod 
upon  which  the  molten  metal  is  poured  being  damp  or 
i-usted,  in  which  case  the  popping  comes  from  the  mould 
or  chill,  and  the  face  and  eyes  of  the  workmen  are  endan- 
gered thereby.  To  guard  against  injury  from  the  last 
mentioned  cause,  the  company  usually  furnished  each  of 
its  employees,  upon  their  entering  its  service,  with  a  notice 
reading  as  follows:  "Notice  to  men  entering  the  employ 
of  the  Western  Mattrt^s  Company  in  the  iron  bed  depart- 
ment: You  are  requested  to  bring  a  two  pound  black- 
smith's hammer  and  a  pair  of  glasses.  These  glasses  are 
to  protect  your  eyes  from  injury,  and,  while  not  compul- 
sory on  your  part  to  wear  them,  still  we  advise  you  to  take 
this  precaution.  The  best  pair  of  glasses  can  be  made  by 
buying  what  are  commonly  called  ^goggles,'  being  com- 
posed of  a  light  screen  work  of  wire  with  glass  in  front ; 
the  glass  should  be  removed  and  mica  or,  as  it  is  often 
called,  'isinglass'  substituted.  This  makes  a  pair  of  glasses 
that  will  not  break  and  which,  if  struck  by  a  hot  iron, 
will  not  be  d(\stroyed  or  burncnl  in  any  way.  The  gauze  or 
iron  part  of  these  glasses  extends  away  from  the  eye,  giv- 
ing ample  ventilation,  so  there  will  be  no  difficulty  from 
sweating  around  the  eyes,  as  th(*re  would  be  from  ordinary 
glasses."  By  some  oversight  the  company  neglected  to 
give  this  notice^  to  the  defendant  in  error  when  h(*  centered 
its  employ.  Within  two  or  three  days  after  comuiencing 
work  he  was  engaged  in  filling  the  frame  with  the  iron 
rods,  and  was  standing  near  thereby  when  the  "poiirer" 
filled  the  moulds  or*  chills  with  molten  mental,  and  what 
is  denominated  a  "pot"  came  from  the  chill,  throwing  a 
piece  of  the  hot  iron  into  his  eyes  from  which  he  suff erc^d 
great  pain,  and  the  sight,  while  not  destroyed,  is  injunnl 
to  a  considerable  (»xtent.  The  n<\gligence  charged  is  the 
failure  to  provide  him  with  goggles  or  to  notify  him  of  tlie 
danger  attending  his  work,    A  trial  resultcKl  in  a  verdict 
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for  the  defendant  in  error  aniV,  judgment  having  been 
entered  ther(M)n,  tlie  case  is  brought  here  for  review. 

Many  exceptions  are  taken  to  the  instructions  given  by 
the  court,  and  to  the  refusal  of  the  court  to  give  those 
asked  by  the  plaintiff  in  error.  We  do  not  think  that  it  is 
necessary  to  review  all  the  questions  made,  as  the  case,  in 
our  opinion,  will  have  to  be  reversed  upon  the  refusal  of 
the  court  to  give  the  tenth  instruction  requested  by  plain- 
tiff in  error.    This  instruction  is  as  follows: 

"If  the  jury  find  from  the  evidence  that  defendant's 
foreman  instructed  the  plaintiff  to  stand  behind  him  (the 
foreman),  and  turn  his  face  in  the  opposite  direction  from 
the  chills  into  which  molten  metal  was  being  poured  at 
the  time  of  the  accident,  and  if  the  plaintiff  did  not  obey 
such  instructions,  but  stood  with  his  face  in  the  direction 
of  the  chills  into  which  molten  metal  was  being  poured 
at  the  time  of  the  accident,  then  he  can  not  recover  in  this 
action." 

Roy  Redding  was  foreman  of  the  company  at  the  time 
the  accident  occurre<l,  and  the  pai*ty  who  poured  the  mol- 
ten metal  into  the  moulds  or  chills.  He  testified  that  he 
directed  Ostergaard  to  stand  back  behind  him,  and  to  turn 
his  back  to  the  mould  or  chill  while  the  metal  was  being 
poured.  Th(»  evidence  is  uncontradicted  that  Ostergaard 
stood  facing  the  mould  or  chill  at  the  time  he  received  the 
injury.  It  is  apparent  that,  if  he  had  obeyed  the  instruc- 
1  ions  of  the  foreman  and  turned  his  back  to  the  moulds,  the 
injury  to  his  eye  would  not  have  happened.  Whether  such 
instructions  were  given  him  or  not  was  a  question  for  the 
jury,  and  plaintiff  in  error  had  the  right  to  have  that 
(piestion  subniittcMl  to  the  jury,  and  to  take  their  judgment 
upon  any  conflicting  evidence  relating  to  the  giving  of 
such  instructions.  The  law  is  plain  that,  if  the  8ei'\'ant's 
injury  is  thc^  direct  result  of  his  own  disobedience  of  orders, 
he  is  guilty  of  contributory  neglig(»nce  and  can  not  recover 
on  that  account.  We  have  examiiuHl  the  instructions  with 
rare,  and  we  find  nothing  in  them  that  is  the  equivalent  of 
the  tenth  instruction  asked  by  the  plaintiff  in  error,  or 
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calls  the  attention  of  the  jury  to  this  theory  of  the  case. 
We  think  there  was  error  in  the  refusal  of  the  court  to 
give  this  instruction  or  one  covering  the  point  raised,  and 
we  therefore  recommend  a  reversal  of  the  judgment. 

Lbtton  and  Kirkpatrick,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Reversed. 

The  following  opinion  on  rehearing  wlis  flltMi  Novemb(T 
16,  1904,    Judgment  of  reversal  adhered  to: 

1.  Trial:     Instbuctions.     When  a  special  request  Is  made  for  an  in- 

struction which  fairly  reflects  either  a  meritorious  cause  of  action 
or  ground  of  defense,  the  court  should  either  give  the  instruction 
requested  or  substitute  another  in  its  stead  which  embodies  the 
same  principal. 

2.  Negligence:     Instruction.     When  an  allegation   of  negligence    is 

unsupported  by  any  competent  testimony,  it  should  not  be  given 
in  an  instruction  to  the  jury. 

Oldham,  C. 

The  original  opinion  in  this  case  was  announced  by 
Dt'FFiE,  C,  antCj  p.  572.  The  issues  are  fully  and  fairly 
stated  in  the  opinion  and  need  not  be  again  set  out.  A 
rehearing  was  granted  for  a  further  examination  of  the 
conclusion  reached.  It  is  held  in  the  opinion  that  the* 
judgnu»nt  of  the  district  court  was  erroneous,  in  refusing 
to  submit  to  the  jury  the  question  as  to  whether  plaintiff 
was  injured  while  disobeying  an  instruction  given  him  by 
the  foreman  of  defendant,  who,  for  that  purpose,  stood  in 
the  place  of  the  master.  One  of  th(»  defens(»s  relied  upon 
and  supported  by  the  t(\stimouy  of  defendant's  foreman 
was  that,  when  plaintiff  was  employiHl,  he  was  directed 
by  the  foreman  to  turn  his  back  to  the  foreman  when  th(» 
moulds  weiv  being  fill(Ml  witli  molti^n  metal.  While  this 
direction  was  denied  by  plaintiff,  the  testimony  on  this 
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for  the  defc^ndaut  in  error  and^  judgment  liaving  been 
entered  thert*on,  the  case  in  brought  here  for  review. 

Many  exceptions  are  taken  to  the  instructions  given  by 
the  court,  and  to  the  refusal  of  the  court  to  give  those 
asked  by  the  plaintiff  in  error.  We  do  not  think  that  it  is 
necessary  to  review  all  the  questions  made,  as  the  cajse,  in 
our  opinion,  will  have  to  be  reversed  upon  the  refusal  of 
the  court  to  give  the  tenth  instruction  requested  by  plain- 
tiff in  error.    This  instruction  is  as  follows: 

"If  the  jury  find  from  the  evidence  that  defendant's 
foreman  instructed  the  plaintiff  to  stand  behind  him  (the 
foreman),  and  turn  his  face  in  the  opposite  direction  from 
the  chills  into  which  molten  metal  was  being  poured  at 
the  time  of  the  accident,  and  if  the  plaintiff  did  not  obey 
such  instructions,  but  stood  with  his  face  in  the  direction 
of  the  chills  into  which  molten  metal  was  being  poured 
at  the  time  of  the  accident,  then  he  can  not  recover  in  this 
action." 

Roy  Redding  was  foreman  of  the  company  at  the  time 
the  accident  occurred,  and  the  party  who  poured  the  mol- 
ten metal  into  the  moulds  or  chills.  He  testified  that  he 
directed  Ostergaard  to  stand  back  behind  him,  and  to  turn 
his  back  to  the  mould  or  chill  while  the  metal  was  being 
poured.  The  evidence  is  uncontradicted  that  Ostergaard 
stood  facing  the  mould  or  chill  at  the  time  he  received  the 
injury.  It  is  apparent  that,  if  he  had  obeyed  the  instnic- 
i  ions  of  the  foreman  and  turned  his  back  to  the  moulds,  the 
injury  to  his  eye  would  not  have  happened.  ^Vliether  such 
instructions  were  given  him  or  not  was  a  question  for  the 
jury,  and  plaintiff  in  error  had  the  right  to  have  that 
question  submittcnl  to  the  jury,  and  to  take  their  judgment 
upon  any  conflicting  evidence  relating  to  the  giving  of 
such  instructions.  The  law  is  plain  that,  if  the  servant's 
injury  is  th(*  diivct  r(*sult  of  his  own  disobedience  of  orders, 
he  is  guilty  of  contributory  negligence  and  can  not  recover 
on  that  acccmnt.  Wi^  have  examint^i  the  instructions  with 
care,  and  we  find  nothing  in  them  that  is  the  equivalent  of 
the  tenth  instruction  asked  by  the  plaintiff  in  error,  or 
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calls  the  attention  of  the  jury  to  this  theory  of  the  case. 
We  think  there  was  error  in  the  refusal  of  the  court  to 
give  this  instruction  or  one  covering  the  point  raised,  and 
we  therefore  recommend  a  reversiil  of  the  judgment. 

Lbtton  and  Kirkpatrick,  CC,  concur. 

By  the  Court :   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Reversed. 

The  following  opinion  on  rehearing  whs  filed  Novembcir 
16,  1904.    Judgment  of  reversal  adhered  to: 

1.  Trial:     iNaTBUcnoNS.     When  a  special  request  is  made  for  an  in- 

struction which  fairly  reflects  either  a  meritorious  cause  of  action 
or  ground  of  defense,  the  court  should  either  give  the  instruction 
requested  or  substitute  another  in  Its  stead  which  embodies  the 
same  principal. 

2.  N6glig«nce:     Instruction.     When  an   allegation  of  negligence    is 

unsupported  by  any  competent  testimony,  it  should  not  be  given 
in  an  instruction  to  the  jury. 

Oldham,  C. 

The  original  opinion  in  this  case  was  announced  by 
DrFFiK,  (v.,  ante^  p.  572.  The  issues  are  fully  and  fairly 
stated  in  the  opinion  and  need  not  be  again  set  out.  A 
rehearing  was  granted  for  a  furth(T  examination  of  the 
conclusion  reached.  It  is  held  in  the  opinion  that  the 
judgment  of  the  district  court  was  erron(»ous,  in  refusing 
to  submit  to  the  jury  the  question  as  to  whether  plaintiff 
was  injured  while  disobeying  an  instruction  given  him  by 
the  foreman  of  defendant,  who,  for  that  purpose,  stood  in 
the  place  of  the  master.  One  of  i\w  defenses  relied  upon 
and  supported  by  the  t(\stimony  of  defendant's  foreman 
was  that,  when  plaintiff*  was  (Miiployed,  he  was  directed 
by  the  foreman  to  turn  his  back  to  tli(»  foreman  when  the 
moulds  Aven^  being  IiIIchI  witli  molten  mehil.  While  this 
direction  was  denied  by  plaintiff',  the  testimony  on  this 
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issue  raised  a  question  of  fact  on  a  meritoriuus  defense, 
which  should  have  been  submitted  in  a  proper  instruction. 
It  is  not  necessary  to  determine  whether  the  instruction 
requested  waB  the  best  that  could  have  been  compiled;  it 
is  sufficient  to  say  that  it  fairly  called  the  attention  of  the 
trial  court  to  one  of  the  defenses  relied  upon,  and  that 
either  the  instruction  requested,  or  a  better  one  embodying 
the  same  principle,  should  have  been  given.  In  fact,  it  is 
probably  the  duty  of  the  trial  court,  without  a  request,  to 
embody  in  the  instructions  to  the  jury  every  meritorious 
cause  of  action  or  ground  of  defense  raised  by  the  plead- 
ings and  supported  by  competent  evidence.  But,  in  any 
event,  when  a  special  request  is  made  for  an  instruction 
which  fairly  reflects  either  a  meritorious  cause  of  action  or 
ground  of  defense,  the  court  should  either  give  the  instruc- 
tion requested  or  substitute  another  in  its  stead  which 
embodies  the  same  principle. 

While,  as  above  indicated,  the  defendant  introduced 
testimony  tending  to  show  that  the  injury  was  occasioned 
by  plaintiff  disobeying  the  orders  of  his  foreman  in  not 
turning  his  back  when  the  chills  were  being  filled,  yet,  even 
under  defendant's  testimony,  there  is  a  serious  doubt  a« 
to  whether  plaintiif  might  not  have  been  misled  by  an- 
other direi'tion  given  him  by  the  foreman,  to  the  efifect 
that,  if  he  (the  plaintiflf)  stood  behind  the  foreman  when 
the  metal  was  poured  into  the  chills,  he  could  not  be  hurt. 
But,  in  any  event,  the  question  as  to  whether  plaintijff 
was  properly  instinicted  in  such  a  manner  as  to  fully  warn 
him  of  his  danger  and  whether  he  obeycni  or  disobeyed  the 
instruction  so  given,  was  a  question  raised  by  the  pleadings 
on  which  lh(»ro  Avas  conflicting  evidence  and,  as  a  correct 
verdict  dcpcauled  on  this  issue,  it  should  have  been  given 
in  a  proper  instruction  to  the  jury;  and  as,  for  this  reason, 
a  new  trial  will  be  necessary,  we  would  suggest  that  the 
learned  trial  judge  give  a  new  set  of  instructions  to  the 
jury,  confliKHl  strictly  to  the  questions  in  issue,  and  not 
submitting  any  question  unsupported  by  any  testimony, 
as  was  done  in  the  5th  and  6th  paragraphs  of  instructions 
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given  on  its  own  motion  at  the  former  trial.  Tliese  in- 
structions submitted  the  alleged  negligence  of  the  defend- 
ant in  not  providing  a  shield  or  guard  ov(t  the  frame  to 
prevent  the  heated  metal  from  flying  out.  While  negli- 
gence is  alleged  in  the  petition  because  of  this  failure,  yet 
the  testimony  wholly  fails  to  support  this  allegation  of 
the  petition,  and,  being  wholly  unsupported  by  competent 
(evidence,  it  should  not  have  been  submittcMi  to  the  con- 
sideration of  the  jury. 

We  therefore  recommend  that  the  former  judgment  of 
this  court  be  adhered  to. 

Ames  and  Letton,  CC,  concur. 

By  the  Court :   For  the  reasons  stated  in  the  foregoing 
opinion,  the  former  judgment  of  this  court  is  adhered  to. 

Reversed. 


HB^^RY  Du  Bpis  V.  Ann  Martin,  appellee,  et  al,,  Im- 
pleaded WITH  Samuel  C.  Colt,  appellant. 

Filed  April  7,  1904.     No.  13,420. 

Foreclosure:  Doweb:  Statute  of  Limitations.  A  mortgagee  ob- 
tained a  decree  of  foreclosure  in  the  year  1877,  the  proceeds  of 
the  sale  being  distributed  among  various  lienholders  according 
to  their  priority,  leaving  a  balance  Insufficient  to  satisfy  the  lien 
of  the  mortgage.  The  question  of  the  dower  interest  of  the  mort- 
gagor's wife  was  presented  in  the  foreclosure  suit,  but  there  was 
no  adjudication  thereof  in  the  decree.  She  was  made  a  party 
and  served  with  summons,  but  made  no  appearance  in  the  suit. 
In  1901,  the  mortgagee  filed  a  supplemental  cross-petition  in  the 
foreclosure  suit,  serving  summons  upon  the  mortgagor's  wife,  and 
asking  that  she  be  decreed  to  pay  him  the  balance  due  on  his 
mortgage,  or  be  barred  of  her  dower  right.  Held,  That  the  at- 
tempted proceedings  were  barred  by  the  statute  of  limitations. 

Error  to  the  district  court  for  Laiiciuster  county:    Ed- 
ward P.  Hollies,  Judge.    Affirmed. 
40 
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IxicLf^ffs  cfc  KicLrtts,  for  appellant. 

/s7/0f/r  d  Strode  and  (/«//  ^1.  Anderson,  contra. 

KlUKrATRU'K,  C. 

It  is  disclosed  hy  the  rocord  in  this  i*aso  that  one  O.  rl. 
Martin  was  tlu*  owikt  of  certain  land  in  Lancaster  eonnty, 
Nebraska;  and  of  (his  land  the  S.  Vo  of  the  N.  W.  \a  of 
section  28,  township  12,  ranj^e  f>,  involvcnl  in  this  contro- 
versy^ was  a  part.  Ann  Martin,  appellee,  was  the  wife  of 
<).  J.  Martin.  On  April  15,  1874,  one  Seelev  Y.  Ma^on  rer 
covered  a  jnd«!;inent  a<!:ninst  O.  J.  Martin  for  the  snm  of 
Jf450.88,  and  on  November  2,  1874,  Martin  and  his  wife 
(»xcH!nt^Hi  a  niort^a<j:e  npon  the  premises  to  appellant, 
Samuel  (\  Colt,  for  f  1,272.  Some  time  later  O.  J.  Martin 
s(vms  to  have  exwuted  a  sei^ond  mortjrage  upon  the  prem- 
ises to  on(»  Henry  Du  Hois;  and  on  August  19,  1870,  Dii 
Hois  brought  a  suit  of  fonndosure,  and  made  Mason,  th(» 
judgUK^it  cre<litor,  and  Samuel  (\  Colt,  {ippellant^  partic»s 
defendant.  Colt  til(Ml  an  answer  and  cross-petition,  mak 
ing  Ann  Martin,  appelh^e,  a  party  defendant,  and  legal 
service  of  summons  swmis  to  have  been  madc^  upon  h(T. 
Seeley  Y.  Mason  answered,  setting  up  Iiis  judginent,  whicb 
antedat(Hl  all  the  mortgages,  and  allegwl  that  he  had  levie<l 
upon  the  land  in  controversy  in  the  case  at  bar  under  an 
ex(Hution  issued  ujmn  his  judguu^nt,  and  had  sold  the  land, 
bidding  it  in  himself,  prior  to  the  commencement  of  the 
foreclosun*  procecnlings.  This  cause  was  referri»d  to  a 
r(»feree  to  return  findings  of  fact  and  conclusions  of  law, 
which  was  done;  and,  subsinpiently,  in  1877,  a  decrtn* 
of  for(»ch)s\ne  was  entei-fnl  on  th(*  report  of  the  ivferei^  fix- 
ing the  amount  of  the  liens,  and  detxTUiining  the  priorities 
of  the  various  ])arti(»s.  Ann  Martin,  appellee,  seems  to 
have  made  default  in  the  fon^closui-e  proceedings,  but  the 
de<T(Hi  was  sihmt  as  to  her  dower  interest,  and  the  land  in 
controversy  was  omitted  from  the  decree  and  order  of 
sale.    After  satisfying  the  prior  liens  from  the  proceeds  of 
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the  sale,  there  remained  to  apply  on  the  decree  of  ap- 
pellant, Colt,  the  sum  of  ;f515.30,  which  would  leave  a  bal- 
ance due  him  of  |756.68.  No  further  payment  seems  ever 
to  have  been  made  by  Martin  upon  this  indebtedness.  In 
1893  O.  J.  Martin  died,  k^aving  surviving  him  appellee,  his 
widow.  On  September  12, 1901,  appellant  Colt  filed  in  the 
old  case  of  Du  Boia  v.  Martin,  in  which  the  proceedingn 
hereinafter  referred  to  were  had,  a  pleading  which  he 
styled  a  supplemental  cross-petition,  in  which  he  sets  out 
the  transactions  substantially  as  hereinbefore  narrated, 
and  prayed  for  a  decree,  that,  on  the  failure  of  Ann  Mar- 
tin to  pay  the  balance  due  on  his  decree  within  a  time  to 
be  fixed  by  the  court,  her  dower  interest  in  the  premises 
might  be  sold  for  the  satisfaction  thereof.  To  this  sup- 
plemental cross-petition,  appellee  answered,  setting  up  the 
foreclosure  of  appellant's  mortgage  in  the  proceedings 
mentioned ;  that  no  mistake  had  been  made  in  the  entry  of 
the  decree;  that  no  procet^lings  had  ever  been  taken  to 
correct,  modify  or  appeal  from  it,  and  that  it  had  become 
final;  and  that  the  mortgage  was  wholly  barred  by  the 
statute.  To  this  answer  was  filed,  for  reply,  a  general 
denial.  Trial  was  had,  which  resulted  in  a  finding  tliat 
the  mortgage  of  appellant  was  barred  by  the  statute*  of 
limitations,  and  judgment  dismissing  the  supplemental 
cross-petition.  The  corret^tness  of  this  judgment,  so  en- 
tertMl,  is  presented  in  this  appeal. 

It  is  contended  on  behalf  of  appellant  that,  inasmuch  as 
the  pleadings  in  the  first  foreclosure  case  presented  the 
«|U(*stion  of  the  dower  right  of  appellee  in  the  real  instate 
in  controversy  herein,  and  no  action  was  taken  by  the  court 
in  that  case  upon  this  qm^tion,  therefore,  the  effect  was 
to  leave  the  question  of  dower  right  an  undetermined  and 
l)ending  question,  and  that,  as  such,  it  could  be  brought  to 
the  attention  of  the  trial  court  at  any  time,  and,  it  being  a 
l>ending  case,  the  statute  of  limitations  would  not  run. 
We  are  not  disposed  to  question  the  corre<!tn(»ss  of  the  de- 
cisions, citwl  by  appeUant,  in  cascvs  where  th(»  facts  were 
such  as  to  warrant  the  application  of  the  principle  con- 
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tended  for;  but,  in  the  view  we  take  of  the  facts  of  this 
case,  these  decisions  have  no  application.  The  answ^ 
and  cross-petition  of  appellant  Colt  having  presented  an 
issue  of  the  dower  right  of  appellee,  we  are  of  opinion  that 
it  must  be  conclusively  presumed  to  have  been  adjudicated. 
If  appellant  neglected  to  obtain  all  the  relief  to  which  he 
was  entitled  under  his  mortgage,  it  was  due  to  his  own 
neglect,  and  we  are  of  opinion  that  he  can  not  now  be 
heard  to  complain. 

A  decree  was  entered  in  the  case,  a  sale  was  had,  and  the 
proceeds  were  distributed,  a  portion  of  which  was  paid  to 
appellant.  The  case  was  closed  up,  and  we  do  not  see  upon 
what  principle  it  could  ever  again  be  considered  as  a  pend- 
ing cause.  The  fact  that  appellant  filed  a  supplemental 
cross-petition,  and  caused  new  service  to  be  made  upon 
appellee,  would  seem  to  indicate  that  appellant  himself 
regarded  his  action  as  the  commencement  of  a  new  pro- 
ceeding. We  are  of  opinion  that  appellant^  having  failed 
in  the  first  procecnling  to  insist  upon  his  lien  upon  all  the 
land  covered  by  his  mortgage,  is  in  the  same  position  he 
would  occupy  had  he  made  proof  but  for  half  the  amount 
actually  due  him  at  the  time.  It  would  hardly  be  cou- 
tended  that  he  could  now  conlfe  in,  at  the  end  of  nearly  25 
years,  and  have  a  decree  for  the  remainder.  The  only  right 
of  action  appellant  has  must  arise  out  of  his  mortgage,  and 
all  rights  thereunder  having  become  fully  barrc^i  by  the 
statute,  there  can  be  no  recovery.  The  judgment  of  the 
trial  court  in  dismissing  the  cross-petition  of  appellant 
seems  to  be  right,  and  it  is '  recommended  that  it  be 
affirmed. 

DuFFiB  and  Lbtton,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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C.  D.  Smilky  et  al.,  appellees,  v.  Siottx  Beet  Syrup 

C;OMPANY  ET  AL.,  APPELLEES,  ABEL  ANDERSON,  TRUSTEE, 

Intervener,  appellant.* 

Filed  April  7,  1904.     No.  13,564. 

Corporation:  Receiver:  Parties:  Liexs:  Priorities.  A  corpora- 
tion issued  bonds  in  the  sum  of  $35,000,  to  secure  which  it  ex- 
ecuted a  mortgage  in  the  name  of  a  trustee.  Bonds  to  the  extent 
of  $17,000  were  disposed  of,  the  proceeds  being  applied  to  the 
satisfaction  of-  the  corporation's  indebtedness.  Subsequently,  a 
stockholder  on  behalf  of  himself  and  all  the  other  stockholders 
made  application  to  the  court  fur  the  appointment  of  a  receiver, 
no  notice  of  such  application  being  served  upon  either  the  trus- 
tee or  any  of  the  bondholders,  who  were  not  made  parties  to  the 
proceedings.  Held^  That  the  receiver's  certificates  issued  for  ex- 
penses incident  to  the  receivership  were  not  a  lien  superior  to 
that  of  the  mortgage. 

Appeal  from  the  district  court  for  Dakota  county:  Guy 
T.  Graves,  Judge.    Reversed, 

A.  L.  Beardsley,  for  appellant. 

Shull  &  Farnsworth  and  R.  E.  Evans,  contra. 

KiRKPATEICK,  C. 

This  cause  is  brought  to  this  court  upon  appeal  from  a 
judgment  of  the  district  court  for  Dakota  county.  In 
order  to  obtain  a  correct  understanding  of  the  questions 
presented,  it  will  be  necessary  to  state  briefly  the  history 
of  the  proceedings  leading  up  to  the  judgment  presented 
for  review.  Prior  to  December  23,  1903,  the  Sioux  Beet 
Syrup  Company  was  a  duly  incorporated  company,  hav- 
ing its  place  of  business  in  Dakota  county.  On  that  date, 
one  C.  D.  Smiley,  a  stockholder  of  the  corporation,  on 
behalf  of  himself  and  *all  the  other  stockholders,  filed  a 
petition  in  the  district  court,  asking  the  appointment  of 
Andrew  J.  Cramper  as  receiver  of  the  corporation.  A 
waiver  of  notice  of  the  application  and  a  certified  copy  of 

*  Rehearing  allowed.     See  opinion,  p.  586,  post. 
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the  minutes  of  the  stockholderR'  meeting  held  December  22. 
1902,  showing  a  request  that  a  receiver  be  appointed,  and 
that  Andrew  J.  Cramper  be  named  as  such  receiver,  w^ere 
filed  by  the  corporation.  Acting  on  this  application  and 
the  consent  of  the  corporation,  a  receiver  was  appointed 
on  the  24th  day  of  December,  1902.  The  receiver  gave 
bond  and  took  charge  of  the  corporation.  On  December  4, 
1902,  about  20  days  before  the  receiver  was  appointed,  the 
corporation  executed  a  mortgage  upon  all  of  its  property 
to  secure  its  bonds  which  were  to  be  issued  in  the  sum  of 
135,000.  In  the  mortgage  given  to  secure  these  bonds, 
Abel  Anderson,  appellant  herein,  was  named  as  trustee. 
Of  the  135,000  in  bonds  provided  for,  about  f  17,000  were 
issued  and  disposed  of,  and  the  proceeds  realized  therefrom 
fipplied  upon  the  indebtedness  of  the  corporation.  None 
of  the  bondholders  w^ere  made  parties  to  the  proceedings 
for  the  appointment  of  a  receiver.  On  January  3,  1903. 
Smiley,  plaintiff  in  the  receivership  proceedings,  servwl 
notice  on  Anderson,  trustee  for  the  bondholders  and  ap- 
pellant herein,  that  on  January  12,  1903,  he  would  apply 
to  the  district  judge,  at  Pender,  in  Dakota  county,  for  an 
order  permitting  the  receiver  to  issue  receiver's  certificates, 
which  should  be  a  lien  superior  to  the  mortgage.  Ander- 
son, trustee,  appeared  specially  and  challeneged  the  juris- 
diction of  the  court,  and  objected  to  the  issuance  of  the  re- 
ceiver's certificates  upon  various  grounds.  On  January 
12,  the  day  set  for  the  hearing,  these  objections  w^ere  over- 
ruled, and  the  receiver  was  authorized  to  issue  certificates 
in  the  sum  of  $2,500  which  should  be  a  lien  upon  the  prop- 
erty of  the  corporation,  superior  to  the  mortgage.  No 
further  stops  seem  ever  to  have  been  taken  under  the  re- 
ceivership as  it  then  existed,  but  on  February  17,  1903, 
Smiley,  the  plaintiff,  sensed  a  second  notice  on  the  cor- 
poration that,  on  February  23,  he  would  apply  for  the  ap- 
pointment of  a  receiver.  He  thereupon  filed  a  motion 
based  on  the  petition  filed  in  the  first  instance,  asking  that 
a  receiver  be  appointed,  and  on  the  day  fixed  for  the  hear- 
ing Andrew  J.  Tramper  was  appointed  receiver.    Neithei 
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the  trustee  nor  any  other  person  representing  the  mortgage 
were  made  parties  to  this  last  proceeding,  nor  was  any  no- 
tice served  upon  the  trustee  or  the  bondholders.  On  July  1, 
1903,  the  receiver  filed  his  final  report,  showing  his  trans- 
actions, the  sale  and  disposition  of  a  large  amount  of  the 
property  of  the  corporation,  and  the  incurring  of  a  large 
amount  of  indebte<lness  for  the  protection  of  the  corpora- 
tion property,  attorneys'  fees,  court  costs,  etc.;  and  show- 
ing that  he  had  issued  receiver's  certificates  in  the  sum  of 
$2,307.31,  which  he  asked  to  have  made  liens  upon  thtt 
property  superior  to  the  mortgage.  Thereupon,  appellan' 
Anderson,  by  leave  of  court,  filed  a  petition  of  interven- 
tion, setting  up  the  mortgage;  the  amount  of  bonds  which 
had  been  sold ;  that  he  had  had  no  notice  of  the  application 
for  a  receiver;  that  the  petition  upon  which  the  receiver 
was  appointed  failed  to  state  a  cause  of  action,  and  that  the 
receivership  proceedings  were  void  and  of  no  effect  as 
affecting  the  lien  of  the  mort  gage,  for  want  of  noifVice.  No 
answer  was  filed  to  this  petition  of  intervention.  On  the 
next  day,  July  2,  a  trial  was  had  on  the  issues  presented 
by  the  petition  of  intervention,  resulting  in  u,  judgment 
approving  the  final  rei)ort  of  the  receiv(T,  oioering  his 
discharge,  and  adjudging  that  the  receiver's  certificates, 
amounting  to  |2,307.31,  were  valid  liens  upon  Ihe  property 
of  the  corporation  superior  to  the  lien  of  tie  mortgage; 
and  the  correctness  of  this  judgment  of  the  trial  court  is 
presented  for  determination  by  this  proceeding. 

It  is  contended  on  the  part  of  appellant :  First,  that  the 
petition  for  the  appointment  of  a  receivejp  did  not  state 
facts  authorizing  the  court  to  make  such  apiiointment  and, 
therefore,  the  appointment  was  void;  second,  that  the  hold- 
ers of  the  bonds  of  the  corporation  were  uot  made  parties 
to  the  proceedings,  and  had  no  notice  of  the  application 
for  the  appointment  of  a  receiver,  and,  thf^refore,  their  in- 
terests could  not  be  affected  by  such  proceedings;  third, 
that  in  no  event  could  the  rights  of  th.=»  bondholders  be 
made  subject  to  the  receiver's  certificatea,  even  though  the 
receiver  had  been  regularly  and  lawfully  appointtMi,  These 
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questions,  so  far  as  necessary,  will  be  considered  in  the 
order  stated. 

Touching  the  first  contention,  the  petition  shows  that 
plaintiff  is  a  stockholder;  that  the  manufacturing  plant 
belonging  to  the  corporation  is  worth  |65,000;  that  there 
is  on  hand  belonging  to  the  corporation  something  like 
110,000  worth  of  merchandise;  that  a  mortgage  for  |35,000 
had  been  exe<*uted,  and  f  17,000  worth  of  the  bonds  had 
been  disposed  of;  that  the  proceeds  of  the  bonds  sold  had 
been  applied  to  the  satisfaction  of  the  debts  of  the  corpo- 
ration; that  the  corporation  was  indebti^l  to  some  further 
amount,  the  exact  amount  not  being  disclosed;  that  the 
plant  was  insured  for  |45,000,  and  that  to  keep  the  insur- 
ance valid,  the  plant  must  be  either  operate<l  or  cared  for; 
that  the  corporation  had  under  contract  a  large  amount  of 
beets,  and  a  large  amount  of  syrup  on  hand  that  would 
perish  unless  taken  care  of;  that  some  of  the  officers  had 
abandoned  the  corporation,  and  the  stockholders  did  not 
seem  to  be  able  to  get  any  one  to  conduct  the  business,  and 
at  the  meeting  of  the  stockholders  it  was  determined  to  be 
for  the  best  interest  of  the  corporation  to  apply  for  a  re- 
ceiver. It  clearly  appeared  that  the  corporation  was  not 
insolvent,  and  that  there  was  no  disagreement  of  any  kind 
among  the  stockholders.  About  all  that  did  appear  from 
the  face  of  the  petition  was  an  apparent  want  of  capacity 
on  the  part  of  the  stockholders  and  officers  to  manage  the 
business  of  the  corporation.  This  does  not  present  such  a 
condition  of  affairs  as  would  authorize  a  court  of  equity 
to  appoint  a  receiver.  There  were  no  adversary  procee<l- 
Ings  pending.  The  stockholders,  at  their  meeting,  seem  to 
have  unanimously  agreed  that  it  would  be  a  good  thing 
to  appoint  a  receiver,  and  they  selected  appellee  Smiley  as 
a  proper  person  to  make  the  application.  The  courts  of  the 
state  are  not  constituted  and  maintained  at  public  expense 
for  the  purpose  of  conducting  the  business  of  private  cor- 
l>orations,  and  mere  incapacity  of  stockholders  or  officers 
of  a  corporation  to  manage  its  business  in  a  successful 
manner  is  not  enough  to  authorize  the  courts  to  take 
charge  of  such  business. 
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Til  the  ease  of  Jones  v.  Bank,  10  Colo.  464,  17  Pac.  272, 
it  was  said:  "To  liold  that  courts  of  equity  cau  entertain 
jurisdiction  to  appoint  a  receiver  of  property  as  the  sub- 
st  ail  live  gi'ound  and  ultimate  obj(^*t  and  purpose  of  the 
snit,  ou  th(»  petition  of  th(»  owner  of  \\w  i)rop(»rty  to  be  con- 
trolh^l  and  i)rotected,  would  b<»  to  nuike  tluMU  the  adniinis- 
Iraini's  of  every  estate  wher(»  the  owners  th(M'(H)f  were  in- 
t  apai)le  or  unwilling:  to  administer  them  themselves." 

It  IS  very  cl(»ar,  tluTefore,  that  the*  petition  failnl  to 
state  facts  suffici(»nt  to  (entitle  plaintitf  to  the  appoint- 
im*nl  of  a  receiver.  But  that  question  is  not  pres(»nted 
U\v  review  in  this  cas(%  and  appellant  wa«  not  a  party  to 
sncli  ]n-oc(HHlings.  \Vh(^ther  the  acti(m  of  the  ccmrt  in  th(» 
app'>iritnu^nt  of  a  receiver  was  absoluti^ly  void  and  subject 
to  coMateral  attack,  such  as  that  made  in  this  case,  is  al- 
to^eijer  another  ([uesfion,  and  one  which  we  think  is  not 
rii  c*  ssary  to  a  correct  d(»termination  of  the  question 
pn^<ented  by  the  record. 

Tht*  second  ccmtention  is  that  the  bondholders  were  not 
made  i)arties  to  the  proccHKlings  for  the  apimintment  of  a 
r(M  ( ivrr,  and  that,  for  this  reason,  their  rif^hts  can  not  be 
pn*jiuliced  by  anything  the  rweiver  did.  This  propositicm 
stH*nis  to  be  sustained  upon  authority-.  S(H*tioij  273  of  the 
code  provides:  "Every  receiver  shall  be  considered  the 
I'eceiver  of  any  party  to  the  suit,  and  no  others."  The 
Imndholders  represented  by  appellant  in  this  case  were  not 
parties  to  this  suit,  and,  clearly,  under  the  statute  quoted, 
llic  rireiver  appoint(Hl  by  the  court  was  not  their  rcKreiver. 
If  he  waK  not  th(^  receiver  for  the  bondholders,  it  is  diffi- 
cult to  see  how  their  rights  can  b(»  atTected  by  what  he  did. 
They  were  in  po  way  responsible  for  his  :iy)pointment. 
They  could  not  procure  orders  from  the  court  dirwting 
the  manner  in  which  he  should  perform  his  duties,  and  it 
is  clear  their  mortgage  li(»n  can  not  be  made  subject  to  his 
expenditures,  not  made  at  their  instance  and  not  incurred 
in  any  case  in  which  they  were  i)arties.  No  notice  was 
servcnl  upon  them  as  rcHjuired  by  the  provisions  of  section 
274  of  the  code,  and  we  are  of  opinion  that  the  order  ap- 
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point iii;^  the  receiver  and  all  proceedings  had  then^after 
are  void,  as  affecting  the  rights  of  appellant  and  the  bond- 
holdiTs  whom  he  repr(»sents. 

Having  reached  a  conclusion  which  disposes  of  the  case, 
the  question  presented  by  the  third  contention  of  appel- 
lant n(HHl  not  be  considered.  It  is  therefore  recommende<l 
that  the  judgment  of  the  district  court,  allowing  the  report 
of  the  r(H*eiver  and  making  his  certificates  a  lien  upon  the 
property  of  the  corporation  superior  to  that  of  appellant 
as  trustcH»  of  the  bondholders,  be  reversed  and  set  aside, 
and  the  cause  remanded  for  fui-ther  proceedings  according 
to  law. 

DUFFIE  and  Letton,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  tlie  district  court,  allowing  the 
report  of  the  nx^eiver  and  uiaking  his  cei*tificates  liens 
superior  to  the  mortgage,  is  reversed,  and  the  cause  ri^ 
manded  for  further  proceedings  in  accordance  with  law. 

Reversed. 

The  following  opinion  on  rehearing  was  filed  November 
2,  1904.    Judgment  of  reversal  adhered  to: 

1.  Petition:     Supficienct.     The  question  of  whether  a  petition  states 

a  cause  of  action  may  be  raised  at  any  stage  of  the  proceedings, 
up  to  the  submission  of  the  cause  in  this  court  upon  appeaL 

2.  Breceiver:     Appointment.     The   appointment  of  a  receiver   in  an 

equitable  action  is  ordinarily  an  ancillary  remedy,  provisional  In 
character,  and  incidental  to  the  main  object  or  purpose  of  the 
suit.  Vila  V.  Grand  Island  ElectHc  Light,  Ice  <£  Cold  Storage  Co,, 
68  Neb.  233,  followed. 

3.  Petition  Insufficient.     Petition  In  case  at  bar  examined,  and  held 

not  to  state  facts  suflBcient  to  authorize  the  court  to  appoint  a 
receiver  to  care  for,  preserve  and  manage  the  property  of  the 
defendant  corporation. 

LK'nX)N,  C. 

The  facts  in  this  case  are  set  forth  in  the  former  opinion 
by  Mr.  ComniissioncT  Kiuki'atkick,  antCf  p.  581.     The 
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principal  point  argued  upon  the  rehearing  was  that  the 
original  petition  in  this  action,  asking  for  the  appointment 
of  a  receiver,  stated  facts  sufficient  to  justify  the  court  in 
tlie  appointment  of  the  receiver.  The  substance  of  the 
petition  is  set  forth  in  the  former  opinion,  but,  in  the  re- 
examination of  this  question,  we  believe  it  proper  to  set 
foi'th  more  fully  the  substance  of  the  petition,  with  the 
view  of  ascertaining  whether  it  sets  forth  sufficient  facts 
to  justify  the  appointment  of  the  receiver.  It  is  allegeti 
that  the  defendant  is  a  corporation,  doing  business  in 
South  Sioux  City,  Nebraska;  that  the  plaintiff s,  with 
many  others,  subscribed  for  stock  in  said  corporation  to 
the  amount  of  |14,000;  that  Henry  Haubens,  William 
Peterson  and  Prank  Bumess  became  stockholders  in  said 
corporation  and  were  instrumental  in  its  organization,  and 
did  undertake  to  and  did  construct  a  building  and  ma- 
chinery for  said  company  that  cost  about  |65,000 ;  that  the 
plant  was  placed  in  operation  in  the  early  fall  of  1902  and 
operated  until  about  the  14th  day  of  December,  1902, 
when  the  same  was  closed ;  that  it  has  on  hand  merchan- 
dise to  the  value  of  $3,000  or  $4,000,  and  several  thousand 
dollars'  worth  of  beets,  and,  unless  the  beets  are  manufac- 
tured into  syrup  within  the  next  90  days,  the  same  will  be 
lost;  that  it  has  been  demonstrated  that  the  enterprise  is  a 
successful  one  and,  if  properly  managed,  the  property  is  of 
great  value,  but, .  unless  properly  managed,  all  of  the 
money  expended  by  the  plaintiffs  will  be  lost  and  the  prop- 
erty of  the  company  be  of  no  value. 

Second.  That  the  management  of  the  company  has  been 
under  the  charge  of  Henry  Haubens  4nd  William  Peter- 
son ;  that  neither  the  plaintiff  nor  any  of  the  stockholders 
have  been  able  to  obtain  any  correct  statejnent  of  the 
affairs  of  the  company  from  said  managers;  that,  in  De- 
cember, 1902,  a  stockholders'  meeting  was  held,  and  the 
officers  of  defendant  were  authorized  to  issue  bonds  to  the 
amount  of  $35,000,  for  the  purpose  of  paying  off  existing 
indebtedness  and  furnishing  the  company  with  sufficient 
capital  to  place  its  product  upon  the  market;  and  it  wa^ 
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agreed  by  the  stockholders  and  officers  that,  of  the  pro- 
ceeds of  the  bonds,  #12,000  were  to  be  applied  to  the  pay- 
ment of  the  mortgage  of  |15,000  on  the  property,  held  by 
Abel  Anderson  or  the  Northwestern  National  Bank  of 
Sioux  City,  Iowa;  that  open  accounts  to  the  amount  of 
|8,000  were  to  be  paid  from  the  proceeds,  and  the  balance 
was  to  be  placed  in  the  treasury  for  operating  expenses; 
that  the  bonds  and  mortgage  were  executed  and  placed  in 
the  hands  of  Abel  Anderson,  who  was  made  trustee  in  the 
trust  deed,  and  who  was  also  the  treasurer  of  the  defend- 
ant company;  that  one  Bradshaw  paid  |5,000  to  Abel 
Anderson  and  receivcMl  5  of  the  bonds;  that,  by  agreement 
with  Anderson,  the  $5,000  were  to  remain  to  the  credit  of 
the  company  for  the  purpose  of  paying  laborers  and  other 
pressing  demands;  that,  in  violation  of  the  agreement, 
Anderson  applied  the  same  to  the  satisfaction  of  balances 
due  Anderson  or  the  Northwestern  National  Bank  of 
which  he  is  president,  and  did  thereby  deprive  the  com- 
pany of  all  its  funds  and  ability  to  continue  its  business, 
and  did  so  embarrass  the  company  that  it  has  been  unable 
to  make  further  sale  of  its  bonds  or,  in  any  other  way, 
raise  sufficient  funds  to  continue  its  busines^s;  and  that, 
by  reason  thereof,  the  company  and  these  plaintiffs,  aa 
stockholders,  are  threatened  with  the  loss  of  all  their  mer- 
chandise, property  and  money,  and  that  the  machinery  in 
siiid  phint  is  threateniHl  with  destruction  by  troeziug  of 
pipes;  and  thdt  the  insurance  re(iuires  the  operation  of  the 
plant,  to  the  extent  of  keeping  fires  in  cold  weather  so  the 
pipes  may  be  filled  with  water  at  all  times,  and  that, 
unless  the  company  can  purchase  coal  and  keep  the  fires 
going,  the  insurance  will  be  canceled. 

Third.  That,  about  the  17th  day  of  December,  19Q2, 
Henry  Haubens,  as  president  of  the  defendant  company, 
resigned,  and  that  William  Peterson,  who  has  been  in  ac- 
tive management  for  defendant  company,  has  abandoned 
said  company  and  is  giving  the  same  no  attention.  That 
a  large  number  of  creditors  are  threatening  to  commence 
attivchment  procecnlings  and  other  litigation  and,  by  rea- 
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son  thereof,  all  the  property  of  the  company  is  threatened 
with  destruction  and  loss,  and.  unless  a  r(*c*eiver  is  ap- 
pointed to  take  charge  of  said  company,  these  plaintiffs 
and  other  stockholders  will  lose  the  said  property. 

Fourth.  At  a  meeting  held  on  December  22,  1902,  by 
the  stockholders,  it  was  n^solved  that  a  receiver  of  defend- 
ant comi)any  should  be  applied  for. 

Prayer.  Petitioners  pray  that  Andrew  J.  (^ramper  be 
appointed  receiver  of  defendant  company  and  its  property 
with  authorit}',  under  direitiou  of  the  court,  to  take  charge 
of  all  said  property;  op<^rate  said  plant,  if  deemed  advis- 
able and  found  possible  so  to  do;  to  employ  expe^rt  ac- 
countants for  the  purjxKse  of  ascertaining  the  finan(!ial 
condition  of  said  comjiany;  to  employ  counsel  to  do  each 
and  every  act  necessary  in  the  proper  manag(»m(*nt  and 
preservation  of  said  def(»ndant  company's  property  and 
its  affairs;  and  to  have  all  the  powers  and  authority 
usually  vested  in  a  rec(4v(T,  and  for  such  other  and  fur- 
ther relief  a.s  nmy  be  dcH^nunl  equitable  in  the  premises. 

It  was  urged  upcm  tlu*  argument  that,  where  the  dinn^t- 
ors  of  a  corporation  have  been  guilty  of  fraud  and  mis- 
management, a  court  of  e(|uity  had  the  power,  at  the  in- 
stance of  a  stockholder,  to  appoint  a  renn^iver  for  the 
affairs  of  the  corporation  but  this  argument  was  entin^y 
foreign  to  the  case  nm<le  by  the  pc^tition.  The  petition 
charges  no  fraud  or  mismanagement  on  tlu*  part  of  any  di- 
rectors of  the  corporation.  It  stat<\s  tliat  the  ])n»si(lent  has 
resigned;  that  the  nuuiag(T  has  abandoned  the  ])lant ;  and 
that  the  treasurer  paid  certain  debts  of  the*  corporation  to 
a  banking  institution  gf  which  he  was  i)r(\si(l(»nt  with  part 
of  the  couipany's  assets;  but  it  nowhere  charg<*s  or  ass(»rts 
that  the  governing  body  of  the  corporation  is  not  in  pos- 
session of  the  property  nor  able  to  carry  on  its  busin(\ss. 
It  is  true  it  alleges  the  corporation  is  short  of  funds,  and 
]>erhaps  the  true  reason  why  the  i)laintiif  d(\sire(l  th(»  ap- 
l>ointment  of  a  receiver  is  to  be  found  in  th(»  allegation  that 
a  large  number  of  creditors  are  threatening  to  commence 
attachment  proc(HH]ings  and  other  litigatiim,  etc.;  but  this 
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is  no  ground  for  the  appointment  of  a  receiver.  If  the 
attorney  for  the  plaintiff  had  been  as  prolific  of  charges  of 
fraud  and  mismanagement  by  the  officers  of  the  company 
in  his  petition  as  he  has  been  in  his  briefs,  he  would  be  in 
a  better  position  to  claim  the  relief  he  asks. 

A  court  of  e(iuity  has  no  power  to  appoint  a  receiver  for 
a  solv(mt  concern,  for  the  purix>8e  of  preventing  its  credi- 
tor from  nmintaining  actions  against  it  for  the  recovei'y 
of  tlieir  debts;  and,  under  the  facts  alleg(*d  as  to  assets,  thi^ 
value  of  the  property  largely  exceeded  the  debts.  Further 
than  this,  the  petition  seeks  no  relief  beyond  the  mere 
appointment  of  a  n^^eiver  to  care  for,  manage  and  control 
the  property  and  business  of  the  company.  Proce<^luigs 
for  the  appointment  of  a  receiver  in  a  court  of  equity  ar<» 
usually  ancillary  in  nature,  and  the  appointment  is  only 
granted  as  an  incident  to  the  relief  sought  in  the  petition. 
It  is  analogous  to  an  attachment  proceeding  in  an  action 
at  law,  in  so  far  aK  being  dependent  upon  the  inaiu  action. 
In  a  re<:ent  case  in  this  court,  Vila  t\  Grand  Island  Kiev- 
trie  Light,  Ice  db  Cold  Storage  Co.,  G8  Neb.  233,  this  ques- 
tion has  been  fully  discussed  by  Holcomb,  J.,  and  the 
lu'inciples  fully  and  clearly  statxHl.  But  in  the  petition  it 
is  not  allegcMl  that  the  directoi's  of  the  corporation  are  not 
entiivly  able  and  willing  to  carry  on  its  business,  nor  that 
any  dissension  or  trouble  exists  among  them  The  relief 
sought  amounts,  practically,  to  a  removal  by  the  court  of 
the  officers  of  the  corporation  and  the  installation  by  the 
court  its(*lf  of  its  officer,  the  rc^ceiver,  as  the  nmnag<»r  of 
the  corporate  att'airs.  We  know  of  no  such  power  r<vsiding 
in  the  court  under  the  facts  recit(Hi  in  the  petition. 

A  receiver  was  appointed  under  this  petition  and,  on 
the  3d  of  January,  1903,  Ab<»l  Anderson,  trust (h\^  was 
s(»rved  with  a  notices  that  the  receiver  would  apply  to  i\\o 
district  court  for  orders  authorizing  him  to  issue  nn-eivcr  s 
ciM'tificates,  as  first  liens  upon  the  property  of  the  def(MHl- 
ant  comi)any,  for  the*  necessary  expenses  of  preserving  tin* 
l>rop(Tty  and  placing  its  product  upon  the  market.  Pur- 
suant to  this  notice,  Anderson  appearcni  specially  and  ob- 
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jected  to  the  granting  of  any  order  making  any  charges  of 
the  receivership  a  lien  prior  to  the  mortgage,  among  other 
matters  alleging  that  the  petition  did  not  state  facts  suflS- 
cient  to  empower  the  court  to  appoint  a  receiver,  and 
therefore  the  receivership  is  void.     The  cause  was  heard 
on  the  12th  of  January,  at  chambers,  and  the  objections 
oveiTuled.    On  February  17  another  summons  was  issued 
in  the  case  and  served  upon  Fred  Miller,  the  president  of 
the  defendant  company,  together  with  a  notice  of  appli- 
cation for  the  appointment  of  a  receiver,  but  no  new  peti- 
tion appears  to  have  been  filed.     Following  the  service  of 
these  papers,  on  the  23d  day  of  February,  another  order 
was  made  in  the  district  court  appointing  Crauiper  rc^- 
ceiver.    If  Cramper  was  alit^udy  receiver,  the  objetrt  of  this 
second  order  is  not  obvious.     On  the  first  day  of  July, 
1903,  a  report  of  the  receiver  was  filed,  with  exhibits  show- 
ing the  receipts  and  disburs(anents  from  December  24  to 
June  1;  a  list  of  r(H?eiver's  certificates  issutni  and   ac- 
counts for  services  rendered  by  attorneys  to  the  r<H:eiver; 
and,  on  the  same  day,  there  was  filed  by  Abel  Anderson, 
trustee,  intei-vener,  what  he  terms  an  intervention  by  leav(^ 
of  court,  in  which  he  alleges  the  execution  of  the  mortgage, 
its  recording,  that  $18,500  of  the  debt  are  due  and  un- 
paid, that  he  was  not  a  party  to  the  application  for  a 
receiver,  and  had  no  notice  of  the  same;  that  the  p(*tition 
for  such  appointment  does  not  state  facts  which  entitle 
iho  plaintiff  to  the  relief  demanded;  and  asks  that  the  re- 
ceivei-ship  and  the  costs  thereof  be  decrcn^d  to  be  junior 
and  inferior  to  the  plaint itl's  rights.     A  lu^aring  wa>;  liad 
upon  the  intervention  and  objections,  the  objections  were* 
overruled,  the  report  of  the  receiver  confirmed  and  al- 
Iow(m1,  and  the  amount  evidenced  by  the  receiver's  certifi- 
cate's d(HrecHl  to  be  first  liens  uprm  the  pro]>erty  of  the 
coriw)ration  superior  to  the  lien  of  the  bonds  an<l  mortgagee 
It  is  contended  that  Anderson  appc^annl  at  the  Hum  that 
the  order  allowing  the  rcn^eiver  to  issue  certificate's  was 
made;  that  he  did  not  ai)i)eal  from  tlu*  same  and,  there- 
fore, the  order  allowing  them  to  be  issued  was  final  as  to 
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him.  It  will  be  observed,  however,  that  the  order  then 
made  allowing  the  receiver  to  issue  certificates  was  merely 
interlocutory  in  its  nature,  and  was  not  a  final  order  in 
the  cause  from  which  appeal  or  error  might  be  taken. 

It  is  further  argued  that  the  order  appointing  the  re- 
ceiver is  not  subject  to  collateral  attack,  but  the  attack 
made  by  Anderson  in  his  intervention  is  not  a  collateral 
attack.  He  had  an  interest  in  the  subject  matter,  and 
came  into  court  as  a  party  to  the  action  when  he  inter- 
vened and  filed  his  objections  seeking  to  challenge  the 
jurisdiction  of  the  court.  The  rule  is  settled  in  this  state 
that  the  question  of  the  sufficiency  of  a  petition  and 
whether  it  stat(*s  a  cause  of  action  may  be  raised  at  any 
step  of  the  proceedincfs.  hence,  Anderson  was  not  too  late, 
the  trial  court  was  entitled  to  consider  and  pass  upon  the 
question  of  jurisdiction,  and  this  court,  also,  is  entitled  to 
pass  upon  the  same  question  upon  appeal.  The  petition 
being  clearly  insutticiont,  the  appointment  of  the  receiver 
by  the  lower  court  was  orron(H)us  and,  as  against  the  in- 
tervener and  the  bondholders  whom  he  represents,  the 
charges  of  the  receivership  do  not  constitute  prior  liens 
upon  the  property  of  the  defendant  corporation. 

For  th(»s(*  reasons,  the  judgment  heretofore  rendered, 
reversing  the  action  of  the  district  court,  should  be  ad- 
hered to. 

Amks,  C,  concurs. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  former  judgment  of  reversal  entered  in  this 

court  is  adhered  to 

Bis  VERSED. 
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Btate  OF  Nebraska,  ex  rbl..  C  W.  McComb,  v.  Chicago, 
Burlington  &  Qlincy  Railroad  Company. 

Filed  Apbil  7,  1904.     No.  13,478. 

1.  Carriers:    Duties  to  Shippers.    It  is  the  duty  of  a  railroad  company 

lo  furnish  the  necessary  cars  to  transport  the  goods  which  are 
olfered  to  It  for  carriage,  but,  when  the  carrier  has  furnished 
ItseK  with  the  appliances  necessary  to  transport  an  amount  oi' 
treij^bt  which  may,  in  the  usual  course  of  events,  be  reasonably 
exi)e<'ted  to  be  offered  to  it  for  carriage,  taking  into  consideration 
the  fact  that  at  certain  seasons  more  cars  are  needed,  it  has 
fulfiUed  its  duty  in  that  regard,  and  it  will  not  be  required  to 
provide  for  such  a  rush  of  grain  or  other  goods  for  transportation 
&£  may  only  occur  in.  any  given  locality  temporarily  or  at  long 
intervals  of  time. 

2.  :      .     It  is  the   duty  of  a   railroad   corporation,   both 

under  the  common  law,  and  by  statute  in  this  state,  to  supply 
cars  to  all  persons  or  associations  handling  or  shipping  grain, 
without  favoritism  or  discrimination  in  any  respect  whatever. 

3.  :     :    Idiscrwiination.     During  a  temporary  scarcity  of 

tars,  a  railroad  company  is  entitled  to  consider,  in  apportioning 
cars  among  grain  dealers,  their  relative  volume  of  business  and 
facilities  for  the  loading  of  cars.  Though  there  may  be  a  differ- 
ence In  the  number  of  cars  furnished  different  grain  dealers  at 
the  same  railroad  station,  still,  if  no  favoritism  or  discrimina- 
tion is  shown  and  the  number  of  cars  furnished  each  is  in  a 
fair  proportion  to  his  volume  of  business,  facilities  for  loculing 
and  grain  in  sight,  no  shipper  has  a  right  to  complain  of  this 
difference,  though  he  may  not  obtain  all  the  cars  he  deems  neces- 
sary for  his  business.  / 

Original  application  for  a  writ  of  inandamus  to  compel 
respondent  to  furnish  facilities  for  shipping  grain.  Writ 
denied. 

Smyth  dc  Smith,  for  relator. 

J.  W.  Deweese  and  Frank  E.  Bishop,  contra. 

Lktton,  C. 

This  is  an  original  application  for  a  writ  of  inandamus 
in  this  court.  On  the  22d  day  of  August,  1903,  C.  W. 
McComb,  a  farmer,  living  about  4  miles  from  Wilsonville, 

a 
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in  Furnas  county,  Nebraska,  began  the  business  of  buying 
and  shipping  grain  at  Wilsonville  in  competition  with  2 
elevators  there  situated,  one  owned  by  S.  A.  Austin  and 
the  other  by  the  Central  Granaries  Company,  a  corpora- 
tion. Prom  the  day  he  began  business  until  about  Sep- 
tember 5,  he  obtained  all  the  cars  from  the  respondent 
necessary  for  the  carrying  on  of  his  business.  He  alleges 
in  his  application  that,  on  or  about  the  1st  day  of  October, 
1903,  and  on  divers  dates  since  then,  he  r(*quested  that  the 
respondent  furnish  him  all  the  cars  he  ne(*de<l  in  his  busi- 
ness or  that,  if  it  could  not  do  that,  it  supply  him  with  2 
cars  for  each  3  furnished  each  of  the  elevators.  He  al- 
l(»g(*s  that  the  volume  of  h'is  business  is  such  that  he  re- 
quires 2  cars  for  each  3  used  by  each  elevator.  He  says 
that  it  refused  to  furnish  him  cars  as  he  r(H]uir(:d  and  that, 
(luring  the  2  weeks  ending  October  18,  1903,  it  supplitHl 
him  with  only  2  cars,  while  it  supplied  the  elevators  with 
23  cars.  That  he  demanded  of  the  respondent  a  just  pro- 
portion of  the  (»mpty  grain  cars  available  at  Wilsonville, 
but  that  the  company,  through  its  agent,  declared  that  the 
elevators  should  have  the  preference.  He  avers  that  such 
discrimination  will  ruin  his  business,  and  he  prays  for  a 
l)eremptory  writ  of  mandamus  commanding  the  respond- 
(»nt  to  furnish  him,  whenever  demanded,  with  2  cars  to 
(*ach  3  furnished  each  of  the  elevators;  that  the  respond- 
ent be  commanded  to  afford  him  equal  facilities  in  all 
respwts  with  each  elevator,  and  to  cease  all  discrimina- 
tion of  any  kind  and  character  against  him  in  favor  of 
the  elevators. 

The  answer  of  the  respondent  to  the  alternative  writ 
alleges,  in  substance,  that  there  are  2  large  and  well 
(equipped  grain  elevators  at  Wilsonville;  that  the  relator 
McComb  has  no  elevator,  shovel  house  or  any  convenience 
adjacent  to  the  track  for  loading  of  grain  into  the  cars; 
that,  owing  to  the  manner  of  his  loading,  he  occupies  a 
whole  day  for  loading  1  car,  while  the  elevators  load  cars 
at  the  rate  of  1  car  in  2  hours,  and,  con8e<]uently,  the  ele- 
vators need  and  can  use  many  more  cars  than  he  could 
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handle.  It  further  nays  that  the  ^h^iiiatid  foi*  cars  ahont 
the  first  day  of  September,  190;^,  wan  so  great  that  it  wob, 
temimnniijj  irjiposisible  for  the  eoiiipany  to  furnish  suffi- 
cient cars;  that  it  used  everj^  reanoiialde  effort  to  proeurt^ 
cars  and,  *since  it  could  not  obtain  all  that  were  demanded 
at  VVHssonvillej  it  adopted  the  plan  of  dividing  the  earn 
b«*twe<^n  the  2  elevators  and  the  relator  on  an  e^iuitable 
and  just  basis^  in  accordance  with  the  relative  amount  of 
grain  handled  by  the  elevators  and  the  relator,  and  tak- 
ing into  considenxtion  the  facilities  for  handling  of  gi-ain 
by  eac*h  of  said  shippers.  It  denic^s  that,  during  the  2 
weeks  ending  October  18,  1903,  the  relator  was  supplied 
with  but  2  cars,  while  the  elevators  bad  23,  but  allej^es 
that  the  relator  had  5  cars  during  this  period,  while  1 
elevator  was  furnished  with  7  and  the  utlu^'  with  8  cai*K. 
It  d(»nies  any  discrimination  between  the  relator  and  thv 
elevators,  and  allegt^  that^  although  at  the  time  it  WiU* 
well  e<iuipped  with  the  necessary  cars  for  handling?  the 
ordinary  business  coming  to  the  railroad,  \vt,  at  that  time, 
the  deniand  for  cars  in  the  shipment  of  grain  was  uausual, 
and  that,  temporarily,  all  the  cars  demanded  could  not  be* 
furnished. 

It  is  the  duty  of  a  railroad  company  to  provide  itself 
with  all  the  instrunu  ntulities  and  faciHties  necessary  to 
carry  on  the  busin(^s  for  which  it  is  organised.  It  must 
furnish  the  ne<'essai7  cars  to  transport  the  goods  which 
are  offered  to  it  for  carriage,  but  to  this  rule  there  is  an 
exc*^ption.  When  the  cariiei'  has  furnished  itself  with 
the  appliances  n<H*essary  to  transport  an  amount  of  freight 
which  niay^  in  the  usual  course  of  events,  be  reasonably 
exiKH'tiHl  to  be  off  era!  to  it  for  earriag(%  taking  into  con- 
sidiTation  the  fait  that  at  certain  seascms  more  ears  are 
needf^,  it  ban  fiil filled  its  duty  iu  that  regard,  and  it  will 
not  be  required  to  provide  for  such  a  rush  of  grain  or 
other  goods  for  trausportnti*ui  as  may  only  occur  in  any 
given  [ocality  temimrarily  or  at  long  intervals  of  time. 

In  this  connection,  the  testimony  of  Mr.  Calvert,  tlu! 
guperiutendent  of  the  lines  of  the  respondent  went  of  the 
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^lissouri  river,  is  that  the  railroad  company  is  well  sup- 
plied with  cars.  That  at  times  the  cars  are  so  plentiful 
that  they  have  difficulty  in  storing  them,  and  that  usually 
it  has  more  cars  than  it  needs  in  taking  care  of  the  busi- 
ness offered ;  that  a  scarcity  of  cars  existed  at  the  time  the 
relator  complains  of,  and  that  at  the  present  time  cars  are 
comparatively  plentiful.  He  testifies  that  frequently,  by 
the  manner  of  doing  business  by  grain  dealers,  shipments 
are  delayed  until  a  certain  time  when  the  markets  will 
justify  a  quick  sale,  and  this  caus(«  a  congestion  of  busi- 
uc^ss  on  the  railroad.  That  he  has  frequently  known  on 
the  Burlington  &  M.  R.  R.  Co.  in  Nebraska  upwards  of 
2,000  box  cars  held  for  orders  up  to  the  20th  of  the  month, 
and  by  the  26th  the  railroad  company  would  be  probably 
that  many  cai-s  short  of  being  able  to  fill  its  ord«*8.  That 
at  times  there  is  a  rush  and  at  times  there  is  a  dearth  of 
business,  but  that  the  railroad  company  has  enough  cars 
to  take  care  of  the  business.  These  facts  are  not  denied. 
Under  this  state  of  facts,  the  complaint  of  the  relator  that 
the  respondent  is  not  sufficiently  provided  w^ith  cars  in 
order  to  transact  the  business  of  the  public  does  not  seem 
to  be  well  founded. 

Since  there  was  a  scarcity  of  cars  during  a  part  of  the 
period  Mr.  McComb  was  in  business,  what  was  the  duty 
of  the  respondent  as  to  their  distribution  among  those 
desiring  to  ship  grain  over  its  line  of  road? 

Part  of  section  1,  article  V,  chapter  72,  Compiled  Stat- 
nt<»s  1003  (Annotated  Statutes,  10007),  is  as  follows: 
"Ev<Ty  railrocid  company  or  corporation  operating  a  rail- 
road in  the  state  of  Nebraska  shall  afford  equal  facilities 
to  all  pei'sons  or  associations  who  desire  to  erect  or 
ojMTate,  or  who  are  engaged  in  operating  grain  elevator.s, 
or  in  handling  or  shipping  grain  at  or  contiguous  to  any 
station  of  its  road,  and  shall  supply  side  tracks  and  switch 
connections^  and  shall  supply  cars  and  all  facilities  for 
(»i-«Hting  elevators  and  for  handling  and  shipping  grain  to 
all  [)ersons  or  a.ssociations  so  erecting  or  operating  such 
el(»vators,  or  handling  and  shipping  grain,  without  favorit- 
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isin  or  diaerimination  in  any  respect  whatever."  This 
jmnision,  so  far  as  it  requires  railroad  companies  to  sup- 
ply cars  for  shipping  grain  without  discrimination,  is 
merely  declaratory  of  the  common  law.  Under  this  pro- 
vision, it  was  manifestly  the  duty  of  the  respondent  to 
r(*frain  from  discrimination  between  McComb  and  the  2 
eh^vators  in  the  furnishing  of  cars  for  use  in  the  busin(\ss 
of  buying  and  shipping  grain  at  the  station  at  Wils(mville. 
Whether  or  not  this  has  been  done  is  a  question  of  fact 
which  must  be  determined  from  the  evidence. 

The  evidence  shows  that  the  eletator  and  bins  of  th(* 
Central  Granaries  Company  have  a  capacity  of  about 
10,000  to  12,000  bushels  of  grain.  That  the  elevator  and 
bins  of  Mr.  Austin  have  a  capacity  of  about  8,500  bushels. 
That  these  elevators  and  bins  are  situated  close  to  tht» 
railroad  track ;  that  the  Central  Granaries  Company  have 
facilities  for  and  can  load  8  cars  of  gi*ain  a  day ;  that  the 
Austin  elevator  can  load  10  cars  a  day.  That  Mr.  Mc- 
Comb has  a  bin  at  his  residence,  which  is  about  2  blocks 
from  the  railroad  track,  that  holds  2,500  bushels,  and 
that  he  has  rented  other  bins  in  the  town  which  in  all 
have  a  storage  capacity  of  about  7,500  bushels.  Upon 
his  farm,  about  4  miles  from  town,  he  has  about  4,500 
bushels  of  grain  which  were  raiscnl  on  the  farm,  but  this 
we  think  should  not  be  taken  into  consideration  upon 
the  question  of  the  volume  of  his  business  as  a  grain 
dealer.  The  only  means  of  loading  cars  which  he  pos- 
sesses is  by  hauling  the  grain  in  wagons  and  shoveling 
the  same  into  cars.  The  evidence  shows  that  he  has 
usually  loaded  1  car  a  day,  although  upon  one  occasion 
he  loaded  2  cars  in  that  length  of  time.  It  appears  that 
both  the  elevators  and  Mr.  McComb  received  all  the  cars 
they  needed  up  to  about  the  5th  day  of  September,  but, 
afterwards,  up  to  the  time  of  the  beginning  of  the  suit,  a 
scarcity  of  cars  existed,  in  fact,  to  such  an  extent  that 
each  of  the  elevators  and  McComb,  also,  was  compelled 
to  turn  away  and  refuse  to  buy  large  quantities  of  grain — 
one  of  the  dealers  stating  that  he  had  turned  away  60,000 
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bushels  and  the  other  50,000  bushels.  The  only  question 
then  necessary  for  us  to  decide  is  afl  to  whether  or  not, 
taking  into  consideration  the  volume  of  Mr.  McrombV 
business,  his  facilities  for  loading  cars,  and  all  the  eir- 
(Himstances  as  compared  with  the  volume  of  business  an<i 
facilities  of  loading  of  each  of  the  elevator  ownei*s,  he 
has  been  unjustly  discriminated  against  by  the  r(*spon(l- 
ent,  and  whether  it  is  the  respondent's  duty  to  furnish 
him  with  2  cars  for  each  3  furnished  to  each  of  the  ele- 
vators. 

Mr.  McComb  began -business  on  the  22d  of  August.  Up 
to  the  5th  of  September,  he  obtained  all  the  cars  that  he 
could  use,  as  did  both  of  the  elevators.  Thf?  scarcity  of 
cars  appears  to  have  begun  at  that  time.  The  evidence 
shows  that  from  August  22  to  September  5.  inclusive,  ilr. 
McConib  riH'eived  8  cars,  Mr.  Austin  17  and  the  Central 
(rranaries  Company  15.  Mr.  McComb  therefore  received 
one-fourth  of  the  number  of  cars  received  by  both  eleva- 
tors and,  as  this  was  all  he  wanted,  it  was  presumably 
the  measure  of  the  volume  of  his  business  and  of  his 
ability  to  handle  grain,  with  his  inadequate  facilities  as 
compared  with  those  possessed  by  the  elevators.  From 
the  22d  of  August  to  October  20,  the  day  before  this  ac- 
tion was  commenced,  Mr.  McComb  had  received  15  cars, 
Mr.  Austin  41  and  the  Central  Granaries  Company  34. 
During  the  entire  period  from  August  22  to  October  20, 
therefore,  Air.  McComb  had  received  exactly  one-fifth  of 
the  number  of  cars  furnished  to  both  elevators.  If  we 
compare  the  cars  furnished  during  the  entire  period  with 
that  in  which  each  party  was  supplied  with  all  the  cars 
that  could  be  used  in  his  business,  it  will  appear  that 
McComb  receivcHl  3%  cars  less  during  the  entire  period 
than  he  would  have  been  entitled  to,  if  we  take  his  needs 
<lnring  the  time  from  August  22  to  September  5  as  a  fair 
and  just  criterion.  According  to  his  testimony  he  could 
liave  used  more  cars  than  this,  but  so  could  each  of  the 
c»lt»vators.  The  question  is  not  whether  he  received  all 
the  ears  he  wanted,  but  whether  the  cars  on  hand  were 
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apportioned  in  fairness  and  without  unjust  discrimina- 
tion among  the  3  grain  dealers. 

It  is  clear  that  an  individtial  loading  grain  into  cars  by 
shoveling  the  same  from  wagons,  other  things  being  equal, 
has  not  the  ability  to  load  as  many  cars  in  a  day  as  a  well 
(Hiuipped  elevator,  and  the  testimony  in  this  case  clearly 
shows  that  the  volume  of  Mr.  Mc-rorab's  business  is  not 
such  as  to  require  him  to  be  furnished  with  4  cars  to  every 
()  furnished  to  both  of  the  elevators  in  Wilsonville.  It 
further  appears  that  the  railroad  company  prefers  to  have 
the  grain  shipped  from  elevators,  and  that  Mr.  McComb 
received  something  loss  than  his  fair  proportion  of  cars, 
but,  under  no  view  of  the  evidence  that  we  have  been  able 
to  take,  can  we  say  he  was  at  the  time  this  action  was 
begun  entitled  to  the  number  of  cars  that  he  asks.  From 
a.  statement  in  the  evidence  furnished  by  the  agent  at 
Wilsonville,  it  appears  that  since  the  23d  of  October  in- 
clusive to  the  30th  of  November  inclusive,  Mr.  McComb 
has  been  furnished  with  23  cars,  Austin  44  and  the  Cen- 
tral Granaries  Company  48,  which  is  the  exact  propor- 
tion furnished  him  before  September  5,  when  he  had  all 
he  wanted,  and  from  Mr.  Calvert's  testimony  it  would 
seem  that  the  scarcity  of  cars  is  now  over. 

The  purpose  of  a  writ  of  mandamus  is  to  compel  some- 
thing to  be  done  which  ought  to-be  done.  "The  question 
whether  a  mandamus  should  issue  to  protect  the  interest 
of  the  public  does  not  depend  upon  a  state  of  facts  exist- 
ing when  the  petition  is  filed,  if  that  state  of  facts  •  ♦  ♦ 
has  ceased  to  exist  when  the  final  judgment  is  rendered." 
Northern  P.  R.  Co.  v.  State,  142  U.  S.  492;  State  v,  Netc- 
man,  25  Neb.  35.  The  respondent  is  not  discriminating 
against  the  relator  at  this  time,  and  the  neglect  of  duty 
of  which  he  complains  does  not  now  exist.  The  object  of 
the  writ  of  mandamus  being  only  to  compel  action,  the 
relator  is  not  at  this  time  entitled  to  the  writ.  Although 
he  was  not  entitled  to  all  he  asked  for  in  his  application, 
yet  he  had  causes  to  complain  at  the  time  his  action  was 
l)egun,  and,  for  that  reason,  it  is  only  just  to  him  that  he 
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should  recover  his  eoste  herein  expended.    State , p.  Netc- 
man,  25  Neb.  35;  State  v.  Anderson,  100  Wis.  523. 

He  is  also  entitled  to  the  benefit  of  his  action  so  far  a.s 
may  be.  Since  it  is  a  continuing  duty  on  the  part  of  the 
respondent  to  furnish  him  cars  without  unjust  discrim- 
ination, and  in  order  to  afford  speedy  relief  if  this  duty 
is  not  performed  in  future,  we  recommend  that  the  writ 
l>e  refused  at  this  time,  with  leave  to  respondent  to  apply 
for  the  issuance  of  the  same  in  this  case  in  the  future  if 
n<H*easity  arises,  upon  notice  to  the  respondent,  and  that 
the  costs  of  this  proceeding  be  taxed  to  the  respondent 

DuFFiB  and  Kibkpatrick,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  writ  of  mandamus  applied  for  is  refused,  with 
leave  to  respondent  to  apply  for  the  issuance  of  the  same 
in  the  future  if  the  necessity  arises,  upon  notice  to  the 
respondent.  It  is  further  ordered  that  the  costs  of  this 
proceeding  be  taxed  to  the  respondent. 

Writ  denied. 


CuDAHY  Packing  Company  v.  James  W.  Boy. 

Filed  Apbil  7,  1904.    No.  13,491. 

1.  Master  and  Servant:    Appliances.    A  master  is  bound  to  use  such 

s  care  as  the  circumstances  reasonably  demand  to  see  that  appli- 
ances furnished  his  servants  for  use  in  his  business  are  reason- 
ably safe.  He  Is  not  liable  for  defects,  of  which  he  has  no  notice, 
unless  the  exercise  of  ordinary  care  would  htive  resulted  in 
notice. 

2.  Error:     Instructions.     Instructions  examined,  and  Tield^  under  the 

facts  in   this  case,  to  be  erroneous  and  prejudicial  to  the  de- 
fendant 

Errou  to  the  district  court  for  Douglas  county:   Wn> 
LAUi>  W.  Slabaugh,  Juuge.    Reversed. 
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Greni(\  lireckcnridge  &  Kinsler^  for  plaintiff  in  eiTor. 
A.  C.  Pane  oast  and  A.  H,  Murdock,  contra, 

LETax>N,  C. 

This  action  was  brought  by  James  W.  Roy  against  tho 
fiidahy  Packing  Company  to  recover  damages  for  per- 
sonal injuries  sustained  by  him  while  in  the  employ  of 
said  company.  It  appears  that  Eoy  was  employwl  in  thait 
part  of  the  Cudahy  Packing  (Company's  works,  in  South 
Omaha,  known  as  the  prc^s  room ;  that  it  was  his  duty  . 
to  open  and  close  a  gate  or  valve  by  which  certain  soft 
tankage,  consisting  of  offal,  etc.,  contained  in  a  tank  situ- 
ated upon  the  second  floor  of  the  tank-house  and  projwt- 
ing  through  the  floor  into  a  room  upon  the  first  floor,  in' 
which  the  plaintiff  worked,  was  emptied  into  a  truck  for 
the  i>urpose  of  being  conveyed  to  a  press,  in  the  process 
of  the  manufacture  of  fertilizer.  This  gate  was  opened 
and  closed  by  means  of  a  cast  iron  lever  about  4  feet  long 
and  between  1  and  2  inches  in  diameter.  While  the  plain- 
tiff was  attempting  to  close  this  gate,  the  lever  broke, 
causing  the  plaintiff  to  fall  backwards,  by  which  the  in- 
juries complained  of  resulted.  In  his  petition  the  plaintiff 
alleges  that  the  company  negligently  provided  an  IneflQ- 
€ient  and  defective  appliance,  that  the  lever  was  too  small 
for  the  pressure  that  was  necessary  to  be  placed  upon  it; 
that  it  was  of  brittle  cast  iron,  that  it  was  too  short,  that 
it  broke  at  its  weakest  point  where  there  was  a  flaw  in  the 
iron,  which  defect  was  unknown  to  the  plaintiff  and,  ow- 
ing to  the  height  of  the  lever,  the  plaintiff  could  not  have 
discovered  it,  but  the  defendant  might  have  discovered  it 
by  the  exercise  of  due  care  and  diligence  in  the  selwtion 
and  inspec^tion  of  the  same.  He  further  alleges  that  the 
floor  was  greasy  and  slippery,  and  that  the  company  faiUnl 
to  furnish  him  a  reasonably  safe  and  secure  platform  upon 
which  to  stand.  That  he  had  informed  the  superintendent 
of  the  ne(Mi  of  this  platform,  and  said  superintendent  in- 
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strui*t(Kl  him  to  continiio  to  use  it  for  a  short  time,  when 
he  would  have  the  necessary  improvements  made. 

The  defense  is  substantially  the  assumption  of  risks 
ineident  to  the  employment  by  the  plaintiff,  contributory 
ne^lig(*nce,  that  tht*  defin-t  in  the  lever  was  latent  and  was 
not  discoverable  by  inspection,  and  lack  of  neglij^ence  in 
that  respect  by  defendant 

Th(^  evidence  shows  that,  a  short  time  before  the  acci- 
dent happened,  the  Cudahy  Packing  Company  fitted  up 
what  was  called  the  new  tank-room  at  their  packing  house 
in  South  Omaha,  That  the  witness,  A.  W.  Ruff,  who  was 
the  purchasing  agent  of  the  company,  bought  the  gate 
valves  and  levei*s  in  use  in  that  tank-room.  That,  before 
purcha.sing  these  appliances,  he  wcrit  to  Thicago  and  ex- 
amined the  tank  valves  in  use  in  several  packing  houses 
there,  and  also  the  patterns  used  for  the  plant  of  the 
Armour  Packing  Company  in  Kansas  City,  and  that 
valves  and  levers  of  this  pattern  were  in  use  in  a  number 
of  packing  houses  in  Kansas  City  and  Chicago.  The  plain- 
tiff had  been  working  for  the  company  as  a  common  la- 
borer for  a  number  of  years  prior  to  the  accident,  and  had 
been  employed  in  the  tank-room  for  about  3  weeks  prior 
to  that  time.  It  app<^ai*s  that  the  tank-room  or  press-room, 
as  it  has  been  variously  termed  by  the  witnesses,  was  not 
in  a  completed  condition.  That  the  carpenters  were  still 
at  work  theiv,  and  that  the  gate  which  the  plaintiff  was 
operating  had  only  been  in  use  a  short  time  when  the 
accident  happened. 

It  was  the  plaintiff's  duty  to  open  the  valve  by  which  a 
portion  of  the  contents  of  the  tank  on  the  second  floor  was 
pi»rmitted  to  descend  into  a  truck  upon  the  first  floor,  and 
to  close  the  valve  when  the  truck  was  full.  On  the  day 
the  accident  happened,  the  tank  was  empty;  the  plaintiff 
had  been  on  the  second  floor  cleaning  it  out ;  when  he  re- 
turned, a  young  man  who  had  Ik^u  trying  to  shut  the  valve 
had  failed  to  do  so  on  account  of  it  being  stuck,  when  the 
l)laintiff  took  hold  of  the  lever  by  which  the  valve  was 
I)u11(m1  and,  while  pulling  it  in  the  atti^mpt  to  shut  the 
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valve,  the  lever  suddenly  snapped,  allowing  him  to  fall 
over  backwards,  whereby  he  was  injured.  The  lever  itself 
was  introduced  in  evidence  and  showed  clearly,  at  the* 
point  of  breakage,  a  "blow-hole''  or  "sand-hole,''  as  it  has 
be<^u  variously  termed  by  the  witnesses,  extend  injnr  from 
a  point  at  or  n(«r  the  surface  of  the  lever  for  a  distanci* 
of  five-eighths  of  an  inch  toward  the  center  of  the  same, 
the  offv^t  of  which  would  necessarily  be  to  weaken  it  at 
that  point. 

The  defendant  complains  of  the  admission  of  evidence 
in  regard  to  a  promise  to  make  more  convenient  the  pla^'o 
where  the  plaintiff  stood,  while  si  his  work,  and  the  fail- 
ure of  the  defendant  to  carry  out  such  promisi^  There  is 
no  evidence  in  the  record  which  shows  that  the  -defective 
condition  of  the  place  where  the  plaintiff  stood  was  in  any 
manner  responsible  for  the  injuries  which  he  suifernl. 
But  this  was  an  issue  in  the  case  made  by  the  pleadings 
and,  if  the  defendant  desired  to  remove  the  consideration 
of  the  same  from  the  jury,  it  should  have  requested  th(» 
court  to  do  so  by  tendering  an  appropriate  instruction. 

Complaint  has  been  made  by  the  defendant  of  the  rul- 
ings of  the  trial  court  upon  the  admission  or  rejection  of 
evidence,  especially  of  the  witnesses  Brizendine  and  Berg- 
quist;  but  an  examination  of  the  record  shows  that  sub- 
stantially the  same  questions  which  were  excluded  were, 
at  another  point  in  the  examination  of  the  witnesses,  asked 
and  answered  without  objection,  and  hence  the  defendant 
can  not  complain. 

The  vital  point  in  this  case,  as  we  view  it,  is  whether  or 
not  the  defendant  used  ordinary  and  reasonable  care  to 
furnish  the  plaintiff  with  a  lever  which  was  reasonably 
safe  for  the  purpose  for  which  it  was  used.  The  rule  is 
well  settled  in  this  state  that  it  is  the  duty  of  a  master 
to  use  ordinary  and  reasonable  qare  to  furnish  appliances 
reasonably  safe  for  the  use  of  his  servants  in  carrying  on 
his  business,  and  that  a  failure  to  exercise  such  reasonable 
and  ordinary  care  upon  his  part  renders  him  liable,  if  the 
servant  suffers  any  injury  by  reason  of  his  negligence  in 
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that  behalf.  The  master  is  not  an  insurer  of  the  safety 
of  the  appliances  which  he  furnishes.  If  he  exercises  the 
reasonable  care  which  a  prudent  man  would  ordinarily 
take  for  his  own  safety,  under  like  circumstances,  in  fur- 
nishing his  servants  with  instruments  reasonably  safe 
for  the  particular  purpose  for  which  they  are  used,  he  has 
fulfilled  his  whole  duty  in  that  respect.  It  wa«  the  duty 
of  the  employer  to  use  reasonable  care  in  the  furnishing  of 
a  lever  of  sufficient  size,  and  to  use  reasonable  care  in  the 
inspection  of  the  leyer  at  the  time  that  the  same  was  put 
in  place,  and  if  any  defect  had  been  visible  or  discoverable 
by  the  use  of  such  care,  by  which  a  reasonable  man  might 
conclude  that  it  was  weakened  or  rendered  unsafe  for  the 
purpose  for  which  it  was  used,  then  the  defendant  would 
become  liable  for  any  damages  which  resulted  in  conse- 
quence thereof.  The  question  as  to  whether  or  not  the 
defect  was  obvious  or  was  latent,  so  that  an  inspection  of 
the  lever  would  not  have  revealed  it,  is  a  matter  for  the 
jury  to  determine  from  all  the  evidence  in  the  case,  and  it 
is  for  the  jury  to  say  whether  or  not  the  master  used 
reasonable  care  in  furnishing  a  lever  which  proved  to  be 
not  sufficiently  strong  for  the  purpose,  either  by  reason 
of  its  lack  of  size  or  by  reason  of  a  defect  therein.  It  can 
not  begin  its  inquiry  with  the  assumption  that  it  is  the 
master's  absolute  duty  to  furnish  a  safe  appliance,  but 
rather  its  inquiry  should  be  whether  he  used  reasonable 
care  to  provide  such  an  appliance. 

In  the  sixth  instruction  to  the  jury,  it  is  said  by  the 
court :  "It  is  the  duty  of  the  master  to  his  servant  to  pro- 
vide his  servant  with  rejisonably  safe  machinery  and  ap- 
pliances with  which  to  work,  and  if  the  master  fails  in 
this  regard  and  the  servant  is  injured  thereby,  then  the 
master  is  liable  for  such  injury,  unless  the  negligence  or 
want  of  ordinary  care  of  the  servant  contributed  to  his 
injury." 

The  tenth  instruction  was  as  follows:  "If  you  believe 
from  the  evidence  that  plaintiff  was  injured  substantially 
as  ar  ged,  and  that  such  injury  was  caused  by  the  negli- 
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gence  of  the  defendant  in  providing  the  lever  for  use  by 
plaintiff,  and  that  plaintiff  did  not  assume  the  risk  of 
danger  arising  from  its  use,  and  that  the  plaintiff  was  not 
guilty  of  contributory  negligence,  then  you  should  find 
for  the  plaintiff  and  assess  his  recovery  as  hen»inafter 
stated;  but  if  you  do  not  so  find,  your  verdict  should  be 
for  the  defendant." 

,  By  these  instructions,  the  jury  were  told  that  it  was 
the  duty  of  the  defendant  to  provide  Roy  with  a  reason- 
ably safe  lever,  and  if  it  failcnl  in  this  duty  and  Roy  sus- 
tained injury,  it  was  liable.  It  is  true  that,  by  the  twelfth 
instruction,  the  jury  were  told  that  if,  by  the  exercise  of 
reasonable  care  and  prudence  on  the  part  of  the  defend- 
ant, the  defect  in  th(»  lever  would  not  have  bec^n  discovered 
before  the  time  of  the  injury,  then  the  defendant  would 
not  be  negligent  with  reference  thereto ;  but,  taking  the 
instructions  as  a  whole,  we  are  satisfied  that,  under  the 
circumstances  in  this  case,  where  the  question  of  the  mas- 
ter's liability  to  his  servant  rests  upon  the  single  question, 
whether  or  not  the  master  used  ordinary  and  reasonable 
care  in  furnishing  and  inspecting  the  lever  whose  break- 
ing caused  the  accident,  and  where  the  master's  liability 
may  rest  largely  upon  the  question  whether  the  defect  in 
the  lever  was  one  which  ordinary  care  could  have  dis- 
covered and  guardnl  against  or  was  latcMit,  so  that  the* 
exercise  of  reasonable  care  by  the  master  could  not  have 
discovered  it,  the  unqualified  statement  that  it  was  i\w 
master's  duty  to  his  servant  to  furnish  a  reasonably  safe 
appliance  was  erroneous.  We  do  not  think  that  the 
proper  rule  can  be  better  stated  than  in  the  language  of 
Commissioner  Irvine,  in  Lincoln  Street  R.  Co.  v.  Coj\  48 
Neb.  807: 

"To  a  legal  mind  the  word  ^reasonably'  might  perhaps 
imply  the  element  of  care;  but  we  must  deal  with  the  in- 
structions in  the  sense  in  which  they  would  b(»  understood 
by  the  jury.  Notwithstanding  these  qualifying  w^ords,  we 
think  it  quite  dear,  as  alroa<ly  stated,  that  the  instruc- 
tions made  the  case  turn  upon  the*  fact  of  danger  and  not 
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the  fact  of  uogligenee.  A  master  does  not  Insure  his 
servants  against  defective  appliances.  He  is  not  charge- 
aide  in  all  events  because  the  ^ippliances  furnished  his 
c»inploy(»es  an*  defective.  He  is  liable  only  when  he  has 
l>een  n(*gligent  in  the  matter.  The  rule  is  that  as  to  his 
servants  he  is  bound  to  use  such  care  as  the  circumstances 
reasonably  demand,  to  see  that  the  appliances  furnishe<l 
are  rc^asonably  safe  for  use,  and  that  they  are  afterwards 
maintaincHl  in  such  reasonably  safe  condition.  He  is  not 
liable  for  defects  of  which  he  has  no  notice,  unless  the 
(exercise  of  ordinary  care  would  have  resulted  in  notice. 
Sioux  City  <t  P.  R.  Co,  v.  Finlayson,  16  Neb.  578;  J/w- 
aonri  P.  R.  Co.  v.  Lewis,  24  Neb.  848;  Union  P.  R.  Co. 
r.  Brodcnck,  30  Neb.  735,  all  rei^ognize  this  rule.''  In 
Omaha  Bottling  Co.  v.  Theihr,  59  Neb.  257,  it  is  said  by 
Sullivan,  J.: 

"The  measure  of  defendant's  duty  to  its  servants  was 
the  care  nniuired  by  the  usual  and  ordinary  usage  of  the 
business.  The  standard  of  due  care  is  the  conduct  of  the 
average  prudent  man."  See,  also,  Chicago,  B.  <6  Q.  R.  Co. 
V.  Oyster,  58  Neb.  1;  Chicago,  B.  c6  g.  R.  Co.  v.  Kellogg, 
55  Neb.  748;  O'Neill  v.  Chicago,  R.  I.  d  P.  R  Co.,  66  Neb. 
638.  The  principle  stated  in  Leigh  v.  Omaha  Street  R. 
Co.,  36  Neb.  131,  and  in  Hammond  v.  Johnson,  38  Neb. 
244,.  has  been  modified  by  the  later  decisions  of  this 
court. 

In  this  case,  where  the  question  of  fact  as  to  whether  the 
nnwtiT  had  been  guilty  of  negligence  or  not  is  so  narrow, 
the  attention  of  the  jury  should  have  In^n  clearly  directed 
to  the  limit  of  the  master's  liability.  We  do  not  think 
that  the  giving  of  the  twelfth  instruction  cured  the  pre- 
judicial language  of  the  charge  in  oth(T  respects. 

For  these  reasons,  we  recommend  that  the  judgment  of 
Ui(*  district  court  be  reversed. 

Dri  KiE  and  Kirkpatrick,  CC,  concur. 

Ry  <hc  Court:    For  the  nnisoiis  sta((Ml  in  the  foregoing 
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opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 


Reyebsed. 


William  A.  Qourlay  v.  Aix)lph  L.  PnoKOP  et  al.* 

FnjED  April  7,  1904.     No.  13,510. 

Plflading^:  Amendments:  Statute  of  Limitations.  Where  the  orig- 
inal petition,  in  an  action  for  conversion  against  a  bailee  for 
sale,  was  defective  for  lack  of  the  allegation  that  a  reasonable 
time  had  elapsed  within  which  he  might  sell  the  property,  be- 
fore demand  for  its  return  was  made,  the  filing  of  an  amended 
petition,  by  which  such  allegation  was  inserted,  held  not  to  be 
the  commencement  of  a  new  action,  so  as  to  permit  the  statute 
of  limitations  to  interpose  as  a  bar  between  the  filing  of  the 
original  petition  and  the  amendment 

Error  to  the  district  court  for  Saline  county:  Georcjk 
W.  Stubbs,  Judge.    Rcccrsed. 

F.  y.  Foss,  B,  V.  Kohout  and  R,  D.  Brown,  for  plaintiff 
in  error. 

George  H.  Hastings  and  W.  S.  McGintie,  contra. 

Letton,  C. 

On  February  19,  1900,  a  bill  of  particulars  was  filed  in 
justice  court  before  E.  D.  Fay,  a  justice  of  the  peace,  in 
and  for  Saline  county,  Nebraska,  as  follows:  "Now  comes 
the  plaintiff  and  says  that,  on  or  about  May  16,  1898,  he 
delivercMl  to  defendant,  Adolph  L.  Prokop,  one  Crown 
orgiui,  one  organ  stool,  and  one  organ  instruction  book  of 
the  value  of  |f>8.  2.  The  plaiutilT  says  that,  on  or  al)out 
May  10,  1898,  he  agreed  with  dc^fendant,  Adolph  L.  Pro- 
kop, that  he  should  sell  said  organ,  stool  and  book,  and 
any  amount  rec(*iv(Hl  over  and  above*  the  amount  of  ?68 
should  be  retaln(Ml  by  him  as  his  commission  for  such  sale. 

♦  Rehearing  allowed.     See  opinion,  p.  C12,  post. 


808  NEBRASKA  REPORTS.  [Vol.  71 


Gonrlay  t.  Prokop. 


3.  That  some  time  between  May  16,  1898,  and  March  10, 
1899,  Joseph  Jiskra  became  a  partner  of  defendant  Adolph 
L.  Prokop.  4.  Plaintiff  says  that,  on  or  about  March  10, 
1899,  he  made  a  demand  for  said  organ,  stool  and  book, 
and  that  defendant  refused  to  deliver  the  above  named 
articles  to  plaintiff,  and  that  defendants  have  never  paid 
for  the  same,  though  often  requested  so  to  do.  Wherefore, 
plaintiff  asks  judgment  against  defendants  for  the  sum  of 
f()8,  with  interest  from  the  10th  day  of  March,  1899,  and 
costs  of  suit.''  Issues  were  made  up,  a  trial  had,  and  an 
appeal  taken  from  the  judgment  to  the  district  court.  On 
the  7th  day  of  May,  1900,  the  following  petition  was  filed 
in  the  district  court :  "1.  The  plaintiff  complains  of  the 
defendants  for  that,  on  or  about  the  16th  day  of  May, 
1898,  the  defendant,  Adolph  L.  Prokop,  kept  a  store  and 
warehouse  at  Wilber,  Saline  county,  Nebraska;  that  soon 
after  May  16,  1898,  Joseph  Jiskra  became  a  partner  with 
the  said  Adolph  L.  Prokop;  that  they  kept  in  their  store 
and  warehouse  a  stock  of  furniture;  that  the  plaintiff  is 
engaged  in  and  is  a  dealer  in  musical  instruments;  that 
the  defendants  desired  to  sell  musical  instruments  on  com- 
mission for  the  plaintiff,  and  desired  to  have  a  musical 
instrument  sent  to  them  that  they  might  keep  the  same 
on  exhibition  and  for  the  purpose  of  sale,  and,  in  consider- 
ation of  the  plaintiff  sending  the  musical  instrument  to 
the  defendants  that  they  might  have  it  for  the  purpose  of 
sale,  the  defendants  agreed  to  safely  stow  and  safely  keep 
in  said  store  the  following  goods  which  the  plaintiff  sent 
to  them  under  the  foregoing  arrangements,  to  wit,  1  Crown 
organ,  1  organ  stool,  1  organ  instruction  book,  of  the  value 
of  f(l8  whiih  was  ih  ])roperty  of  the  plaintiff;  and  the  de- 
fen<lant8  as  storekeepers  and  warehousemen  received  said 
goods  and  agreed  to  keep  the  same  safely.  2.  At  the  time 
that  the  said  goods  were  delivered  to  the  defendants,  the 
plaintiff  informed  them  that  it  was  necessary  for  their 
prrseiwation  that  th(\v  should  be  safely  kept  and  insurefl. 
3.  The  defendants,  while  said  goods  were  in  said  store  and 
warehouse,  neglect(*d  and  did  not  insure  the  same,  but  per- 
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mitted  said  goods  to  be  burned  and  destroyc^d,  on  or  about 
the  first  day  of  May,  1899,  whereby  said  goods  were  in- 
jured and  wholly  lost  to  the  plaintiff  to  the  damage  of 
plaintiff  in  the  sum  of  f  68.  4.  The  plaintiff  says  that,  on 
or  about  March  10, 1899,  he  made  a  demand  for  said  organ, 
stool  and  instruction  book  of  the  defendants,  and  il(*sii*ed 
that  said  organ,  stool  and  instruction  book  be  returncnl 
from  said  defendants  to  the  plaintiff,  but  said  d(»fendants 
refusiHl  to  deliver  the  above  named  articles  to  the  plaintiff', 
and  the  d(»fendants  have  never  paid  for  the  same,  though 
often  re<iuested  so  to  do.  5.  ^Vhe^efore,  the  jjlaintift*  asks 
judgment  against  the  defendants  for  the  sum  of  f ($8,  with 
interest  from  the  10th  day  of  March,  1899,  and  costs  of 
suit.''  Issues  were  made  up,  the  cause  tried  to  a  jury  an<l 
a  judgment  renderc^l  in  favor  of  the  plaintiff  and  against 
the  defendant.  Upon  proceedings  in  error  in  this  court, 
the  judgment  was  reversed  and  the  cause  remandnl  for 
further  proccHHlings.    Prokop  v.  Gourlay^  65  Neb.  504. 

On  the  23d  day  of  March,  1903,  an  amended  petition  was 
ftlc*d  in  the  district  court  as  follows :  "1.  And  now  comes 
the  plaintiff  and  says  that,  on  or  about  May  16,  1898,  ha 
delivered  to  the  defendant,  Adolph  L.  Prokop,  one  (Yown 
organ,  one  organ  stool,  and  one  instru(*tion  book  of  the? 
value  of  f 08.  2.  The  plaintiff  says  that,  on  or  about  May 
16,  1898,  he  agreed  with  the  defendant,  Adolph  Prokop, 
that  he  should  sell  said  organ,  stool  and  book,  and  that 
any  anunint  receivcMl  by  him  over  and  above  the  amount 
of  f68  should  be  retained  by  him  as  commission  for  said 
sale.  3.  That  sometime  between  May  16,  1898,  and  March 
10,  1899,  Joseph  Jiskra  be<*ame  a  partner  with  Adolph  L. 
Prokop  and  intcTcvsted  in  said  stores  and,  as  partni»r,  as- 
suukkI  the  contract  as  above  set  forth  with  the  said  Adolph 
L.  Prokop  and  this  plaintiff.  4.  Said  parties  had  sixul 
organ,  stool  and  book  for  a  reasonable  time  and  did  not 
sell  the  same,  and  the  ])laintitt'  says  that  a  reasimablc*  tUuo 
within  which  to  sell  said  organ,  stool  and  book  would  b<» 
from  6  to  8  months.  5.  The*  defendants  having  ha<l  said 
organ,  stool  and  book  for  a  i-ea-sonable  time  and  not  havinf 
42 
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sold  the  same,  the  plaintiff,  oh  or  about  March  10,  1899, 
made  demand  for  said  organ,  stool  and  book,  and  defend- 
ants refustni  to  deliver  the  above  named  articles  to  plain- 
tilf,  but  converted  the  same  to  their  own  use.  6.  The 
plaintiff  says  that  the  reasonable  value  of  said  property 
was  the  sum  of  f08.  Wherefore,  plaintiff  prays  for  a 
judgment  against  th(»so  defendants  for  the  sum  of  f68, 
with  interest  at  7  per  cent,  from  March  10,  and  costs  of 
suit." 

A  motion  was  made  l)y  the  defendants  to  strike  the 
amendiHl  petition,  for  tlie  rcnison  that  it  was  not  an  amend- 
numt  but  set  up  a  new  cause  of  action,  and  did  not  accrue 
Avithin  4  years,  and  that,  so  far  as  amended,  it  was  a  de- 
parture from  the  original  cause  of  action  in  the  justice 
court.  This  moticm  was  overruh^l.  A  demurrer  was  then 
tiknl  to  the  i>etition  and  sustained,  upcm  the  gi'ound  that 
the  amended  jx^ition  s(»t  up  a  new  cause  of  action,  and  was 
therefore  barrel  by  the  statute*  of  limitations,  and  the 
cause  was  thercuipon  dismissed.  Exception  wa«  duly  takeu 
to  the  ruling  of  the  district  court,  and  the  cause  is  here 
upon  error. 

Without  considering  whether  the  question  proposed  can 
l)e  prop(*rly  raisinl  by  d<*murrer,  it  will  ho  seen  that  there 
is  only  one  cpiestion  pres(»nted  and  that  is,  whether  or  not 
the  amendm(»nt  to  tlu^  petition  was  such  as  to  set  up  a  n(»w 
cause  of  action,  or  wh(*th<'r  the  additional  facts  allegi^l 
were  merely  an  ami)liti(jition  of  the  original.  From  the 
opinion  of  (\mimissioner  Amw:kt,  it  appears  that  the  judg- 
nu'nt  basiMl  upon  the*  first  jH'tition  was  reversed,  for  the 
reason  that  the  petition,  having  faiUnl  to  allege  that  i\ 
i'(»asonable  time  had  elai)S(»d  after  the  delivery  of  the  organ 
to  the  bail(H*,  was  insutticient  to  state  a  cause  of  action 
in  conversion.  The  only  additional  allegations  in  the 
amendeel  petition  to  those  in  the  bill  of  particulai's  upon 
which  the  action  was  begun  are,  that  the  defendants  had 
the  property  for  a  reasonable  time*  and  did  not  sell  the 
same;  lha<  a  n»asonabl(»  t4m(»  within  which  to  sell  it  would 
be  from  f)  to  8  months,  and  that  the  reasonable  value  of 


Vol.71]  JANUARY  TEKM,  1904.  (ill 

Gourlay  v.  Trokop. 

tlii^  property  was  the  sum  of  |68.  It  is  obvious  that  the 
.subject  imitter  of  the  action  is  the  same,  that  the  cause  of 
sutioii  is  the  same,  aud  the  relief  sought  is  the  same,  in 
th<^e  .several  pleadings.  The  grounds  of  the  action  are 
iUi^  delivery  of  ixwsession  of  the  property-  to  the  defendants 
an  bailees,  the  demand  made  upon  them  by  the  plaintiff 
for  its  return,  the  refusal  and  conversion  to  their  own  use. 
The  only  additional  fact  alleged  being,  that  they  had  been 
in  piK^sesnion  of  the  property  a  reasonable  length  of  time 
wit  bin  which  to  make  the  sale  before  the  plaintiff  made 
the  demand.  It  is  elementary  that,  where  the  identity  of 
tb**  t  ause  of  action  and  the  relief  denmndcnl  are  the  same, 
a  change  in  the  form  of  the  allegations,  or  an  additional 
alb^gation  amplifying  the  original  petition,  does  not  set  up 
a  n(»\v  can>*e  of  action.  No  new  wrong  is  charged  upon 
the  part  of  the  defendants  by  the  amended  petition;  the 
action  originally  was  for  the  wrongful  conversion  of  thi* 
<>rpiii,  though  the  cause  was  defectively  stated,  and  thc^ 
ain<«nd(Hl  petition  merely  supplies  a  necessary  allegation 
uniitted  in  the  former  pleading. 

This  is  allowcHl  by  section  144  of  the  code.  The  statute 
of  liitiitations  ceas(*d  to  run  upon  the  beginning  of  the 
action  in  the  justice  court;  and  the  cause  of  action  being 
the  same,  it  is  not  now  barred.  The  district  court  erred 
in  sustaining  the  demurrer  to  the  petition,  and  the  cause 
Khould  bo  rt^versed  and  remanded  for  further  procecMlings. 

I^^or  these  reasons,  we  recommend  that  the  judgment  of 
tiie  district  court  be  reversed. 

DUFFiE  and  Kirkpatrick,  CC,  concur. 

By  the  Court:  The  conclusions  reached  by  the  commis- 
siouera  are  approved ;  and  it  appearing  that  the  adoption 
of  the  recommendations  made  will  result  in  a  right  d(»- 
viHutu  of  the  cause,  it  is  ordered  that  the  judgment  of  the 
diwtrict  court  be  reversed  and  the  cause  remanded  for  fur- 
ther procecilings  according  to  law 

Reversed, 
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The  following  opinion  on  rehearing  was  filed  October  5, 
1904.    Judgment  of  reversal  adhered  to: 

Pleadings:  Causk  of  AcnoN.  PleadingB  eramined,  and  held  that 
the  amended  petition  does  not  state  a  new  and  different  cause 
of  action  from  that  attempted  to  he  stated  in  the  hill  of  partic- 
ulars and  the  original  petiti<MiL 

Babnes^  J. 

The  defendants,  in  their  brief  and  oral  argument  on  the 
rehearing,  strenuously  contend  that,  by  the  amended  peti- 
tion, a  new  and  diflfer<»nt  cause  of  action  was  stated  from 
that  set  forth  in  the  original  petition ;  that,  the  new  cause 
of  action  being  barred  by  the  statute  of  limitations,  the 
trial  court  was  right  in  sustaining  the  demurrer  to  the 
amended  petition,  and  our  opinion  reversing  the  judg- 
ment of  the  district  court  should  be  set  aside.  The  fore- 
going question  is  the  only  one  fairly  presented  for  our 
determination.  This  reciuires  a  careful  examination  of  the* 
pleadings,  including  the  bill  of  particulars  filed  in  the 
justice  court  where  the  action  was  originally  commenced, 
and  our  former  opinions  herein.  The  bill  of  particulars, 
the  original  petition  and  the  amended  petition  filed  in  the 
district  court  are  set  out  in  Commissioner  Letton's  opin- 
ion {Gourlay  v.  Prokop^  ante,  p.  607),  and  it  is  unnei*e«- 
sary  for  us  to  quote  them  herein.  It  appears,  by  referring 
to  that  opinion,  if  the  words,  "said  parties  had  said  organ, 
stool  and  book  for  a  reasonable  time  and  did  not  sell  the 
same,  and  the  plaintiiT  says  that  a  reasonable  time  within 
which  to  sell  said  organ,  stool  and  book  would  be  from  6 
to  8  months,"  were  stricken  from  the  amended  petition,  the 
remaining  allegations  would  be  identical  with  those  con- 
tained in  the  bill  of  particulars  on  which  the  cause  was 
tried  in  the  justice  court.  If  the  amended  petition  states 
a  cause  of  action  for  conversion,  then  the  bill  of  particu- 
lars Stat  (Mi  such  a  cause  of  action,  if  any.  It  seems  from 
reading  the  opinion  of  Commission  Albert  {Prokop 
V.  Gourlay,  65  Neb.  504),  that  the  case  was  considered 
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and  treated  therein  as  an  action  for  conversion,  for  the* 
learned  comnussioner  made  use  of  the  foUowinj^  lanj^najj^c : 

"It  is  not  easy  to  determine,  from  an  inspcn^tion  of  the  pe- 
tition, whether  the  plaintiff's  action  was  brouj!:ht  to  recover 
for  damages  sustained  by  reason  of  the  negligence  of  his 
bailees,  or  for  damages  for  the  conversion  of  the  property 
by  such  bailees.  But,as  the  evidence  is  insufficii^nt  to  justify 
a  recovery  on  the  ground  of  negligence,  and  the  plaintiff 
presented  his  case  on  the  otluT  theory,  the  sufficiency  of 
the  petition  to  sustain  the  judgment  should  be  tested  by 
the  rules  of  pleading  applicable  to  actions  for  conversion. 
Tested  by  those  rules,  the  petition  is  insufficient.  No  tiuu» 
was  fixed  for  the  termination  of  the  contract  under  which 
the  property  was  left  with  Prokop  by  the  plaintiff.  That 
being  true,  the  law  will  imply  a  reasonable  time.  In  othi^r 
words,  the  plaintiff  would  have  a  right  to  a  return  of  the 
property  only  after  the  bailee  had  had  a  reasonable^  time 
in  which  to  make  the  sale  contemplated  by  the  contract, 
and  a  demand  before  the  expiration  of  such  time  would 
be  premature.  It  will  be  conceded  that,  had  the  time  becMi 
expressly  fixed  by  the  contract,  the  plaintiff  in  an  action 
of  conversion  would  have  been  required  to  allege  the  ex- 
piration of  the  contract,  or  some  violation  of  it,  to  state  a 
cause  of  action.  The  only  difference  between  a  case  of 
that  kind  and  the  present  is  that  in  this  case,  instead  of 
the  time  the  defendants  might  retain  possession  of  the 
proi)ertj  being  expressly  fixed  by  the  contract,  it  is  im- 
plied. It  is  just  as  essential  that  the  expiration  of  the 
time  be  alleged,  where  it  is  implied,  as  where  it  is  ex- 
pressly stated,  and  the  omission  of  such  allegation  is  fatal 
to  the  petition  in  this  case.*^ 

It  seems  that,  in  response  to  the  rule  announced  above, 
the  averment  first  above  quoted  was  inserted  in  the  amende<l 
petition.  Without  doubt  the  bill  of  particulars  filed  in 
the  justice  court  was  somewhat  defective,  but  it  is  clearly 
apparent  that  no  attempt  was  umdo  thereby  to  state  a 
cause  of  action  against  the  defendants  for  negligence  as 
bailees.    There  was  an  attempt  to  state  a  cause  of  action 
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in  conversion,  and  when  the  original  petition  was  filed  in 
the  district  court,  a  motion  to  strike  out  the  new  matter 
stating  an  agrt^ment  to  safely  ston^,  keep  and  insure  the 
propi'rty,  if  one  had  been  filed,  must  have  been  sustained. 
Such  allegations  were  insuflScient  to  state  a  cause  of  action 
for  negligence,  were  redundant  and  immaterial  mattcT, 
and  were  very  properly  omitted  from  the  amended  peti- 
tion. It  siH^ms  clear  that  the  action  as  commenced  in  the 
justice  court  was  one  for  conversion.  The  original  peti- 
tion contained  a  statement  of  the  same  facts  alleged  in  the 
bill  of  particulars;  that  petition  was  insufficient,  as  held 
in  the  opinion  of  C'ommissioner  Albert,  and  such  defi- 
ciency was  supplied  by  the  amended  petition.  The  cause 
of  action,  although  sometimes  defectively  stated,  has  re- 
mained the  same  from  the  filing  of  the  bill  of  particulars 
to  and  including  the  amended  petition  in  question  herein. 
No  new  cause  of  action  having  Inten  stated,  and  the  com- 
mencement of  the  action  before  the  justice  having  inter- 
rupted the  running  of  the  statute  of  limitations,  the  dis- 
trict court  tarred  in  sustaining  the  demurrer. 

For  the  foregoing  reasons,  our  former  opinion  is  adhen^l 

to. 

Reversed. 


William  B.  Smith  et  al.  v.  Clay  CorNTY. 

Filed  Apbil  21,  1904.    No.  12.569. 

Affirmed.  On  rehearing,  the  former  judgment  entered  in  this  court 
is  vacated,  and  the  judgment  rendered  by  the  district  court  for 
Clay  county  is  affirmed.  MitcheU  v.  Clay  County,  69  Neb.  779, 
followed. 

Per  Curiam. 

This  case  is  submitted  on  rehearing.  It  is  a  companion 
case  to  Mitchrll  r.  Clay  VoHniih  ^^  Neb.  779.  In  all  es- 
sential features  the  two  cases  are  similar.  The  question^ 
iierein  presented  for  consideration  and  determination  are 
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dwulfil  ill  tht*  i'ust^  citiHl.  On  the  authority  of  that  ease, 
tlu'  foriuer  judgiueiil  entered  in  this  court  in  this  cause, 
1  Nelj.  (IJiiot  I  H7:l,  is  vacated,  and  the  judgment  rendered 
hj  the  diistrict  court  is 

Affirmed. 


J.  L,  Campbell  et  al.  v.  John  AfoRAN  et  al. 

FiLEi>  April  21,  1904.    No.  13,353. 

Liquor  License:  PErnio?*:  Freeholder.  A  wife,  living  with  her  hus- 
band on  land,  the  title  to  which  is  in  the  latter  and  which  is 
occupied  ty  thf^ra  joinily  as  a  family  homestead,  is  not,  by  reason 
thereof,  a  freeholder  within  the  meaning  of  section  25,  chapter 
50.  Compiled  Statutes,  regulating  the  sale  of  intoxicating  liquors. 
The  same  is  tnie  as  to  a  husband,  living  with  his  wife  on  land, 
occupied  by  them  jointly  as  a  homestead,  the  legal  title  to  which 
ifi  in  her. 

Error  to  the  district  court  for  Clay  county:  George  W. 

8TUBBS,  JUUGE.      I{crrri<r(L 

Kirkpafnck  d  Hiujn\  for  plaintiffs  in  error. 

Leslie  (?-  Hiird,  Paul  E.  BosJaugh  and  John  A.  Moore, 
vontra, 

HOLCOMB,  C.  J, 

The  present  contro^'f^rsy  is  with  respect  to  an  order  of 
the  authorities  of  tUv  villa^jje  of  Clay  Center  granting  a 
license  to  the  defen* hints  in  error  to  sell  intoxicating 
litjuoi's.  The  district  court  having  on  appeal  affirmed  the 
order  of  the  villa  pre  ijoard,  the  cause  is  brought  here  for 
review  by  proct^^diii^^s  in  error.  It  is  argued  that  the 
order  granting  the  license  is  irregular  and  erroneous  be- 
caiij*e  no  sufliit^ient  petition  was  present(^  to  the  village 
trustet^s  as  re(|nired  liy  the  law  regulating  the  sale  of  in- 
toxicating litjUorH.  Auiong  those  who  signed  the  petition 
are  the  names  of  several  whose  qualifications  to  sign  a 
petition  for  a  license  are  disputed.    Whether  such  persons 
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are  qualified  petitioners  depends  upon  their  being  fr<v- 
liolders  within  the  meaning  of  the  law.  Their  intercuts 
are  limitcnl  to  a  mere  homestead  right  or  privilege  in  lands, 
occupied  as  a  family  homestead,  the  legal  title  to  whicli 
they  do  not  hold,  but  which  is  in  the  wife  or  husband  of 
such  petitioner.  If  a  person  having  only  such  homestead 
right  OP  interest  in  real  estate  is  not  a  "resident  free- 
holder^' within  the  meaning  of  the  statute,  then  the  peti- 
tion in  the  case  at  bar  is  insuflScient,  and  the  order  thereon, 
granting  a  license  by  the  board  of  trustees  and  by  the 
district  court  on  appeal,  is  erroneous,  and  the  judgment 
will  have  to  be  reversed.  Section  25,  chapter  50,  Compiled 
Statutes  (Annotated  Statutes,  7175),  provides  that  vil- 
lage authorities  may  grant  a  license  to  sell  intoxicating 
liquors,  when  a  petition  therefor  shall  be  signed  by  30 
of  the  resident  freeholders,  or,  if  there  be  less  than  sixty, 
a  majority  of  the  frei^holders  of  the  ward  or  village  where 
the  sale  of  such  liquors  is  to  take  place.  Of  course,  the 
legislature,  in  fixing  the  qualifications  of  petitioners  for 
a  liquor  license,  used  the  term  "resident  freeholder^  as 
it  is  ordinarily  and  commonly  understood  in  legal  term- 
inology, whore  the  words  have  a  well  recognized  and  gen- 
erally accepted  meaning.  The  fact  that  a  qualified  peti- 
tioner is  required  to  be  a  resident  freeholder  is,  of  itself, 
evidence  that,  in  the  regulation  of  the  traffic,  the  l^sla- 
ture  intended  those  only  should  be  permitted  to  act  who 
had  attained  the  status,  standing  and  dignity  attributable 
to  those  who  are  owners  of  property  of  the  stable  char- 
acter of  real  estate.  The  test  is  not  only  a  property  quali- 
fication, but  the  person  must  have  title  to  and  interest  in 
the  particular  kind  of  property  designated.  The  phrase 
"resident  freeholder*'  in  this  connection  should  be  given 
neither  a  narrower  nor  a  broader  meaning  than  that  which 
should  be  given  wherever  found  in  the  statut-e,  where  such 
re(iuirem(^nt  is  made  the  basis  of  the  qualification  of  a 
person  when  acting  in  regard  to  any  designated  matter. 
If  the  husband  who  lives  with  his  wife  on  a  homestead,  the 
legal  title  of  which  is  in  her,  is  a  freeholder  within  the 
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uieaning  of  the  liquor  law,  then  he  is  a  freeholder  for  all 
4}thor  piirposeSj  where  the  statute,  in  general  terms,  mak(^ 
Unit  n  tt'St  of  qualification. 

In  order  to  deh^nnine  the  question  here  presented,  it  is 
uetTSSitry  to  inquire,  first,  what  is  a  freeholder;  and, 
H'coiid,  IS!  th(*  homc*stoad  right  or  interest  of  the  spouse,  not 
owning  the  legal  title,  a  freehold  estate  within  the  mean 
ing  of  the  word  as  recognized  and  defined  by  the  author^- 
t1(*M?  Blackstone  defines  a  freeholder  as  one  having  sut:h 
an  estate  in  lands  kiB  is  conveyed  by  livery  of  seizin,  and 
Hjay  ho  in  fee  simple  or  conditional  fee,  and  may  be  for 
]if<*  nnly.  2  RUukstone,  Commentaries,  104.  In  Winfteld, 
AdjiHlj^4Hl  Wonl.s  and  Phra*ses,  277,  it  is  said:  "A  free- 
lujld{*r  is  one  who  holds  lands  in  fee,  or  for  life,  or  for 
some  indeterminate  period."  It  is  also  defined  .vs  "An 
rsLtat(*  of  inheritance  or  for  life  in  real  property.''  8  Am. 
.S:  ICii^ii;.  Kney.  Law  (1st  ed.),  898.  From  the  dfifinitions 
givini,  it  will  readily  be  seen  that,  in  order  to  he  a  free- 
litjJdrF,  a  person  numt  have  a  property  right  in  and  title 
li>  real  (*stRte,  amounting  to  an  estate  of  inheritance,  or 
for  life,  or  for  an  indeterminate  period.  What  fs  required 
is  titie  to  the  proin^rty,  and  not  simply  a  contingent  or 
an  exp(^*tant  estate,  nor  a  right  of  occupancy  or  a  priv- 
ilrgr,  with  power  to  prevent  alienation  or  incumbrance  by 
the  holder  of  the  legal  title.  While  this  c>/mrt  has,  in 
construing  the  law  n^lative  to  the  right  of  homestead,  in 
all  instances^  given  a  most  liberal  constru'stion  for  the 
prott^tion  of  the  homestead  claimants  and  the  conserva- 
tion of  the  homestetid,  it  has  never  gone  so  far,  in  any  of 
its  decisions,  as  to  say  that  the  selection  of  the  homestead 
by  a  husband  and  wife  from  the  separate  property  of 
either  effected  a  change  of  title,  or  created  in  the  one  not 
holdin^^  the  legal  title  a  new  property  interest  in  the  land 
thus  selected  as  a  homestead.  The  homestead  right  or 
I»rivilege  granted  by  statute,  before  it  has  ripened  into  a 
life  estate  by  the  death  of  the  spouse  holding  the  legal 
title,  is  a  quality  of  exemption  and  freedom  of  the  prop- 
vvtj  embraced  in  the  homestead  from  e:^e/ution  and  forced 
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sale,  incunibrance  or  alienation,  without  the  consent  of 
both  husband  and  wife.  The  right  of  homestead,  this 
court  has  fn^juently  said,  is  a  personal  privilege,  which 
may  be  waiv(Hl  or  lost,  unless  asserted  in  due  time  on  all 
proper  occasions.  lirowncU  d  Co.  v.  Stoddard,  42  Neb. 
177;  Schidds  v,  Horbach,  49  Neb.  262,  271.  In  Wapl«, 
Homestead  and  Exemption,  p.  121,  it  is  said: 

"The  husband  conveys  no  land  to  his  wife  by  declaring 
homestead ;  he  lets  her  in  to  equal  control  as  to  alienation, 
and  ecjual  right  to  enjoyment,  and  to  that  protection  which 
the  law  gives  to  all  honuH^tead  holders.  But  when  the 
state's  purpose,  r(*lative  to  homestead  conservation,  has 
b(H*n  accomplished,  the  land  title  is  as  before."  At  page  103 
it  is  said:  "There  is  no  conveyance  of  land  or  land  title 
in  th(*  d(Hiication,  allotment  or  setting  apart  of  the  home- 
stead.'' Again  says  the  author,  at  page  102 :  "The  state 
bestows  no  homestead  property  on  anybody.  It  interferes 
with  no  man's  title.  It  protects  what  he  already  owns, 
under  conditions  and  with  limitations.  ♦  ♦  ♦  The 
homestead  right  has  bc^n  called  an  incumbrance  upon 
land.  *  *  *  So  it  is  held  that,  by  the  carving  of  the 
homestead  out  of  land,  the  incumbrance  is  thus  put  upon 
it,  but  the  title  remains  as  before." 

This  view  as  to  the  effect  of  the  dedication  of  land  as 
a  homestead  must,  we  think,  be  the  true  one.  There  is 
nothing  in  the  statute,  providing  for  the  selection  and 
exemption  of  a  homestead,  that  opei-ates  to  transfer  the 
title  to  all  or  any  part  of  the  real'  property.  Its  effect  is 
to  withdraw  the  land,  thus  selected,  from  forced  sale,  and 
prevent  alienation  without  the  consent  of  both  spouses. 
The  statute,  as  its  title  indicates,  treats  the  subject  as  one 
of  exemption,  rather  than  the  creation  of  any  new  estate 
in  the  property  in  the  spouse  not  holding  the  legal  title- 
It  is  tru(»  that  secticm  17,  chapter  36,  Compiled  Statutes 
(Anuotateil  Statutes,  6216),  provides  that,  upon  the  death 
of  the  holder  of  the  legal  title  to  the  homestQad,  the  sur- 
viving spouse  shall  be  vested  with  a  life  estate  therein, 
and  this  estate,  when  it  becomes  vested,  doubtless  makes 
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tbo  sun'iving  homestead  claimant  a  freeholder  within  the' 
ordiniiry  meaning  and  acceptation  of  that  term;  but  there 
is  iKjUiiug  in  the  section  referred  to  inconsist(»nt  with  the 
view,  tliat  the  full  legal  title  and  estate  in  the  homestead 
property  lire  in  the  one  who  holds  the  fee,  prior  to  death. 
TLt'  iimnifest  purpose  of  the  provisions  of  section  17,  supra, 
is  to  preserve  to  both  spouses  the  full  benefit  of  the  home- 
stead right,  during  the  whole  of  the  lives  of  each  of  those 
for  who^e  protection  the  statute  was  intended.  The  right 
or  iiitert^Kj;  of  the  wife  or  husband,  in  the  homestead,  not 
holding  h^gal  title  is  quite  analogous  to  the  right  of  dower 
or  the  estate  by  curtesy,  both  of  which  are  simply  contin- 
gent and  inchoate  till,  by  the  death  of  the  owner  of  the 
fee,  they  become  vested  estates;  and  all  current  authority 
ifi  to  the  effect  that  the  estate  by  the  curtesy  initiate,  or  the 
Inchoate  right  of  dower,  is  not  a  freehold  estate,  nor  have 
they  any  of  the  attributes  of  a  freehold,  nor  do  they 
become  Huch  till  death  of  the  husband  or  wife  owning  the 
fee-  Aftf*r  the  death  of  the  owner  of  the  fee,  the  estate 
by  curtoHv  and  the  right  of  dower  become  vested  and,  as  in 
the  cane  of  the  death  of  the  fee  owner  of  the  homestead,  a 
freehohl  estate  arises  in  favor  of  the  survivor.  In  Hol- 
brook  t\  Wightman,  31  Minn.  168,  it  is  said  by  that  court, 
in  speaking  of  the  homestead  right: 

''We  think,  therefore,  that  the  plainer  and  less  artificial 
construction  of  the  language  is  that  the  survivor  takes  a 
life  estatt*  in  the  homestead  premises  analogous  to  that  of 
doNver,  and  we  believe  this  to  be  the  construction  which  is 
gen^^rally  placed  upon  it  by  those  chargcnl  with  the  duty 
of  executing  the  law."  (Mting  Potter's  Dwarris,  Statutes 
and  rouKtitutions,  179,  note;  Edward's  Lessee  v.  Darby,  12 
^nieat.  {U.S.)  206. 

In  Johnston  v.  Bush,  49  (^al.  198,  it  is  held  that  the 
dHiratinii  of  land  as  a  homestead  under  the  homestead 
laws  nf  that  state  did  not,  in  any  wise,  change  the  title 
of  the  property  thus  dedicated,  and  that  title  remained 
in  either  the  husband  or  wife,  or  as  the  common  property 
of  both,  as  it  was  before  its  selection  as  such  homestead. 
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To  the  same  effect  is  Gee  v.  Moore,  14  Cal.  472.  In  Bramt- 
V.  Craig,  12  Ej.  404^  it  is  held  that  the  homestead  exemp- 
tion is  not  an  estate  in  the  land,  but  only  a  privilege  of 
occupying  the  same  by  a  housekeeper  with  his  family  as 
against  his  creditors.  This  court  has  once  said,  in  a  cause 
here  on  appeal  from  a  confirmation  of  sale  in  foreclosure 
proceedings,  that  a  husband  is  a  freeholder  who  lives  with 
his  wife  upon  land  of  which  she  has  the  title,  when  oc- 
cupied as  a  homestead.  SalUhury  v.  Murphy ,  63  Neb.  415. 
This  decision  gives  warrant  for  the  contention  of  the  de- 
fendants in  error,  to  the  eflfect  that  the  petitioners  in  the 
case  at  bar,  to  whom  objections  are  made,  were  qualified 
signers  as  resident  freeholders.  The  court's  utterance,  in 
the  case  cited,  is  the  only  expression  heretofore  made, 
which  seemingly  recognizes  a  person  so  situated  as  being 
a  freeholder  within  the  meaning  of  that  term.  The  opin- 
ion, on  its  face,  discloses  that  the  subject  was  not  exhaust- 
ively argued  nor  thoroughly  considered.  The  case  was 
disposed  of  almost  entirely  by  the  application  of  the  doc- 
trine of  stare  decisis.  The  decision  follows,  or  purport.*? 
to  follow.  Gumming s  v.  Hyatt,  54  Neb.  35,  and  Hughes  t?. 
Milligan,  42  Kan.  396,  22  Pac.  313.  An  examination  of 
Vummings  v.  Hyatt  discloses  that  this  question  was  not 
decided  in  that  case,  and  that  the  court,  in  specific  terms, 
found  it  unnecessary,  and  declined  to  pass  upon  the  point 
in  that  controversy.  It  is  said  in  that  opinion,  at  page  39: 
"In  relation  to  the  signer  of  the  petition,  who  was  a 
minor  at  the  time,  and  the  one  a  man  who  was  occupying 
property  with  his  wife,  which  was  owned  by  her  and  which 
was  their  homestead,  we  are  not  called  upon  to  discuss  or 
decide  whether  the  trial  court  was  correct  or  otherwise  in 
its  holding  that  the  minor  and  the  man  referred  to  were 
freeholders  within  the  meaning  of  the  statute,  for  the  rea- 
son that  the  nnord  discloses  that  there  were  2  of  the  sign- 
ers of  the  petition  as  to  whom  the  parties  stipulated  that 
they  knew  nothing  in  regard  to  whether  they  were  free- 
holders or  not.  ♦  ♦  •  The  petitioner  based  his  ri^t  to 
an  injunction,  in  part,  on  the  assertion  that  50  freeholders 
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had  not  signed  the  petition,  and  it  devolved  on  him  to 
prove  his  assertions,  and  any  of  the  signers  as  to  whom 
there  was  no  testimony  offered  must  be  presumed  to  have 
been  freeholders;  they  being  counted,  gives  the  requisite 
number  50,  without  an  examination  of  the  question  of  the 
minoi'^s  qualification  or  that  of  the  man  who  was  occupy- 
ing as  a  homestead  land  owned  by  his  wife." 

It  is  thus  made  clear  that  the  court  was  in  error  in  the 
Salisbury  case,  in  saying  that  the  question  there  for  con- 
sideration had  already  been  determined  in  the  case  of 
Cummings  v.  Hyatt,  In  the  case  of  Hurjhcs  t-.  MiUigan, 
supra,  in  which  was  raised  the  question  of  the  (]ualiflcation 
of  signers  to  a  road  petition,  it  is  said  by  the  court : 

"By  the  common  law  the  estate  of  dower  was  a  freehold 
(«tate;  and  also  the  estate  by  the  curtesy;  and  although 
in  the  latter  the  title  of  the  land  was  in  the  wife,  yet  upon 
the  birth  of  a  child  the  husband  was  called  tenant  by  the 
curtsey  initiate.-'  Say  that  court,  "The  int(Test  that  the*, 
husband  has  in  the  hoiiuv^^U^ad  of  the  wife  is  a  different 
estate  from  that  by  curtesy  initiate,  but  in  some  respects 
at  least  it  is  analogous." 

It  is  quite  evident  that,  in  speaking  of  the  right  of  dower, 
and  of  the  right  of  tenant  by  curtesy  under  the  common 
law,  as  being  a  freehold  estate,  the  court  had  reference,  not 
to  the  inchoate  right  of  dower,  or  the  right  as  tenant  by 
curtesy  initiate,  but  to  thc^  estate  which  became  vested 
upon  the  death  of  the  owner  of  the  fee.  It  is  contrary  to 
the  trend  of  all  the  authorities  to  hold  that,  un<lor  the  com- 
mon law,  the  inchoate  right  of  dower,  or  the  right  of  ten- 
ant by  curtesy,  as  existing  during  the  life  of  the  owner  of 
the  fee,  rises  to  the  dignity  of  a  freehold  estate,  and  this, 
certainly,  has  not  been  the  view  held  to  in  this  jurisdiction 
since  the  foundation  of  the  state's  jurisprudence.  It  would 
seem,  therefore,  that  correct  reasoning  would  lead  to  a 
contrary  conclusion  from  that  announced  by  the  supreuKi 
court  of  Kansas  in  the  case  heretofore  cited.  If  the  an- 
alogy be  proper,  then  it  is  obvious  that  the  homestead  right 
of  the  husband  or  of  the  wife  to  laud  occupied  as  a  home- 
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Ktead,  the  legal  title  to  which  is  held  by  the  other  spouse, 
can  not  be  anything  more  than  an  inchoate  right  similar 
to  that  of  dower  or  curtesy  initiate,  in  so  far  as  any  title 
in  the  land  is  con<*erned,  and  that  no  vested  title  or  free- 
hold estate  arisc^a  In  favor  of  the  survivor  till  the  death  of 
the  owner  of  the  fei*.  It  must  follow  from  whsd  has  been 
said  that  the  homestead  right  or  privilege  of  the  husband 
or  of  the  wife  in  land  occupied  as  a  homestead,  the  title 
to  which  is  in  the  other,  is  not  a  "freehold  estate"  within 
the  ordinary  and  generally  accepted  meaning  of  the  word; 
and  that  the  petition  in  tlie  case  at  bar,  for  such  reason, 
not  having  the  signatui-es  of  the  rcMpiircHi  number  of  resi- 
lient fr(vhold(*rs,  r(»nders  the  grautiug  of  a  license  erro- 
mnms,  and  calls  for  a  reversal  of  the  judgment  of  the  dis- 
trict court  affirming  the  action  of  the  village  board  of 
trust<H^  granting  such  license.  The  judgment  is  revei'sed 
and  the  cause  remanded. 


Reversed, 


State  of  Nebraska  v.   Hankers  Union  of  the  Wobu) 

ET  al. 
Filed  April  21,  1904.     No.  13,595. 

1.  Beneficial  Associations:    Unlawkil   Acts:     Injunction.     When   a 

fraternal  beneficial  association  refuses  and  neglects  to  report  to 
the  auditor  as  required  by  law,  or  shall  exceed  its  powers,  or 
conduct  its  business  fraudulently,  or  fail  to  comply  with  any  oT 
the  provisions  of  the  statute,  it  is  the  duty  of  the  auditor  to 
notify  the  attorney  general  in  writing,  and  the  duty  of  the  attor- 
ney general  to  immediately  commence  an  action  against  such 
society  to  enjoin  the  same  from  carrying  on  any  business. 

2.  Suspension  of  Business.    When,  in  such  action,  it  appears  that  any 

of  said  causes  exist,  the  court  must  enjoin  the  defendant  from 
transacting  business  until  such  report  shall  be  made,  or  overt  act 
or  violation  complained  of  shall  have  been  corrected,  and  costs 
are  paid  by  the  defendant. 

3.  Reinstatement.     When  such  report  shall  be  made,  or  overt  act  or 

violation  complained  of  shall  have  been  corrected,  and  costs  are 
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paid,  It  Is  the  duty  of  the  auditor  to  reinstate  such  defendant, 
and  the  society  will  then  be  authorized  to  continue  its*  business. 

4.  Government.    A  fraternal  beneficial  association  must  have  a  repre- 

sentative form  of  government.  This  requires  that  the  directors 
or  other  ofllcers,  who  have  general  charge  and  control  of  the 
property  and  business  of  the  society  and  the  management  of  its 
affairs,  shall  be  chosen  by  the  members. 

5.  Diverting  Funds.     Diverting   the  funds   of  the   society   from   the 

purposes  for  which  they  are  contributed  is  a  violation  of  the. 
statute  and  will  be  enjoined. 

6.  Annual  Beports.     All  claims  for  death  losses  must  be  included  in 

the  annual  reports  to  the  auditor.  A  failure  to  make  such  report 
as  the  statute  requires  is  sufficient  cause  for  enjoining  the  society 
from  transacting  business. 

7.  Incorrect  Becords  and  Beports.     The  books  and  records  of  such 

society  must  show  the  true  condition  of  its  business  and  finances, 
including  its  benefit  assessments  and  its  liabilities,  and  if  they 
fail  to  do  80,  or  if  the  society  fails  to  report  to  the  auditor  the 
details  of  its  business  and  financial  affairs  required  by  the  statute, 
the  society  will  be  enjoined  from  doing  business. 

8.  Age  Limit  and  Medical  Examinations:  Meroeb.    Such  societies  are 

not  allowed  to  take  members  who  are  above  the  age  limit,  nor 
without  medical  examination,  and  to  do  this  indirectly  by  the 
purchase  of  the  business  and  risks  of  another  similar  society, 
and  consolidating  such  society  with  itself,  is  a  violation  of  law. 

9.  Assets:   Solvency.      The  assets  of  such  a  society  do  not  consist  in 

cash,  and  tangible  securities  and  property  alone.  If  its  plan  of 
business  is  feasible  and  just,  it  may  rely  upon  the  good  faith  and 
solvency  of  its  members.  It  can  not  be  said  to  be  insolvent  when 
it  is  reasonably  probable  that,  by  its  authorized  assessments,  it 
can  provide  sufficient  funds  to  meet  its  Just  liabilities. 

10.  Pleadings    and    Evidence:     Receiveb:     Injunction,      Under    the 

pleadings  and  evidence  in  this  case,  it  is  held  that  it  is  not  a 
case  for  the  appointment  of  a  receiver  and  winding  up  the  affairs 
of  the  society;  but,  to  secure  a  correction  of  abuses  and  irregu- 
larities, the  defendant  is  enjoined,  under  section  16,  chapter  47 
of  the  laws  of  1897,  from  transacting  business  until  the  law  is 
complied  with  in  the  matters  specified. 

Original  action  for  an  injunction  to  restrain  defendant 
from  further  procecnling  with  its  business.  Injunction 
alio  iced, 

Frank  N,  Front,  Attorney  Grnrral,  for  the  state. 
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Field  d  Andrews,  contra. 

Sedgwick,  J. 

The  defendant  is  a  fraternal  beneficial  association  or- 
ganized under  chapter  47,  laws  of  1897,  "An  act  defining 
fraternal  benoficiary  societies,  orders  or  associations,  and 
regulating  the  same."  Under  section  16  of  the  act,  it  is 
the  duty  of  the  auditor  to  notify  the  attorney  general,  in 
writing,  whenever  any  such  society  has  refused  or  neg- 
lected to  make  the  report  provided  for;  or,  If  any  such 
society  shall  exceed  its  powers,  or  conduct  its  businci^ 
fraudulently,  or  fail  to  comply  with  any  of  the  provisions 
of  the  act,  and  upon  receiving  such  notice,  it  is  made  the 
duty  of  the  attorney  general  to  "immediately  commence 
an  action  against  such  society  to  enjoin  the  same  from 
carrying  on  any  business."  The  attorney  general  having 
received  such  notice  from  the  auditor,  began  this  action 
in  this  court  against  the  defendant  in  pursuance  of  the 
statutory  requirements. 

The  Honorable  Robert  Ryan  was  appointed  referee  to 
take  the  evidence  and  report  his  findings  of  fact  and  con- 
clusions of  law.  A  large  amount  of  evidence  was  taken 
by  the  referee,  and  he  has  made  an  exhaustive  report, 
which  conclude-s  with  the  recommendation  that  this  court, 
by  its  judgment,  permit  the  defendant  to  continue  in 
business  under  certain  directions  and  restrictions.  Wo 
do  not  think  that  this  recommendation  is  within  the  pur- 
view and  im^aning  of  the  statute.  The  re<iuirement  of  the 
statute  is  that,  if  the  court  shall  find  that  such  society 
was  in  default,  as  charged,  the  defendant  shall  be  enjoined, 
and  shall  not  have  authority  to  continue  in  business  until 
such  report  shall  bo  made,  or  overt  act  or  violation  coni- 
l>lainod  of  shall  have  bec^n  corrected,  nor  until  the  costs  of 
such  action  be  paid  by  it. 

On  the  othcM-  hand,  the  attorney  general  insists  that  the 
co.n(   ap|M)inl  a   receiver  to  wind  up  the  affairs  of  the 
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defendant  and  to  "distribute  the  assets  as  equity  would 
I)epmit."  This,  the  court  can  not  do  in  these  proceedings. 
There  are,  no  doubt,  some  allegations  in  the  petition 
which  would  be  appropriate  in  an  action  in  the  nature  of 
quo  warranto  to  oust  a  defendant  -corporation  of  its  fran- 
chise and  wind  up  its  affairs,  and  we  do  not  decide  that, 
under  proper  pleadings  and  evidence,  such  a  proceeding 
might  not  be  maintained.  But  these  proceedings,  by  the 
express  language  of  the  petition,  as  well  as  by  the  char- 
acter of  the  allegations,  and  the  nature  and  force  of  the 
evidence  brought  to  sustain  them,  must  be  considered  to 
be  under  section  16  of  the  act  referred  to,  and  the  meaning 
of  that  section  is  that,  if  the  allegations  are  sustained  by 
the  evidence,  the  defendant  shall  not  be  allowed  to  do 
business  until  it  has  complied  with  the  law. 

It  is  the  duty  of  the  court  to  determine  and  point  out 
the  particulars  in  which  the  defendant  has  failed  to  com- 
ply with  the  law,  and  to  enjoin  the  defendant  from  pro- 
ceeding to  carry  on  its  business  until  these  delinquencies  in 
these  respects  have  been  corrected.  When  this  shall  have 
been  done  by  the  defendant,  it  will  be  the  duty  of  the  audi- 
tor to  reinstate  the  defendant.  The  court  has  been  greatly 
assisted  by  the  work  of  the  referee  in  his  exhaustive  and 
painstaking  investigation  of  the  evidence  and  conclusions 
of  fact  derived  therefrom.    . 

1.  By  the  provLsious  of  section  10  of  the  act  these  so- 
cieties are  required,  on  or  before  the  first  day  of  March  of 
each  year,  to  make  and  file  with  the  auditor  of  public  ac- 
counts a  report  for  the  year  ending  on  the  31st  day  of 
December  immediately  preceding.  These  reports  are  to 
be  upon  "blank  forms  to  be  provided  by  said  auditor,"  and 
are  to  be  "verified  under  oath,"  and  are  to  contain  answers 
to  questions  specifically  prescribed  by  the  statute,  among 
which  are:  (3)  Number  of  losses  or  benefit  liabilities  in- 
currcHl.  (4)  Number  of  losses  or  benefit  lialnliti(*s  paid. 
(7)  Number  and  kind  of  claims  for  which  assessments 
have  be<m  made.  (S)  Number  and  kind  of  claims  com- 
promised or  resisted,  and  brief  statement  of  reasons.  It 
43 
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appears  from  the  findings  of  the  referee,  and  is  abundantly 
established  by  the  evidence,  that  the  defendant  has  faile<l 
to  make  the  annual  reports  contemplatcxl  by  the  statute. 
It  is  plainly  intended  by  the  statute  that  the  defendant 
shall  report  all  claims  against  it  on  account  of  death 
losses.  When  the  insured  under  one  of  the  defendant's 
policies  has  died,  and  the  defendant  has  notice  that  a 
claim  is  made  against  it  on  account  thereof,  there  can  be 
no  doubt  that  such  claims  should  be  included  in  its  report 
to  the  auditor.  When  the  auditor  finds  that  the  defi^ndant 
has  not  made  the  report  recjuired  by  the  statute,  but  re- 
fuses so  to  do,  it  is  his  duty  to  notify  the  attorney  general, 
who  should  take  proccnnlings  to  prevent  the  defendant 
from  further  carrying  on  business  until  this  error  is  cor- 
rected. The  reports  of  the  defendant  for  several  years 
past  were  not  in  compliance  with  the  statute*  in  this 
nvspcH^t,  and  the  fact  that  the  auditor  has  not  heretofon* 
enforc(Ml  the  law  is  not  a  defense  in  these  proceedings  in 
which  he  is  trying  so  to  do,  and  the  defendant  is  enjoined 
from  transacting  business  until  siu*h  report  is  made. 

2.  The  refercH^  finds : 

"It  is  provided  by  section  A,  division  3  of  the  constitu- 
t  ion  of  the  Bankers  Union  of  the  World,  that  the  supreme 
officers  of  the  supreme  lodge  shall  be  9  in  number.  These, 
by  s(Htion  (\  division  1  of  said  constitution,  are  recjuired 
to  be  elected  by  supreme  lodge  delegates.  It  is  further 
provided  in  said  section  A,  as  follows:  *There  may  also 
be  not  more  than  8  directoi-s  elected  by  said  supreme  offi- 
cers. The  officials  above  designated  shall  together  con- 
stituti*  a  board  of  directors,  and  all  the  power  and  au- 
thority of  the  supreme  lodge  shall,  when  not  in  session, 
be  v(»sted  in  the  board  of  dirtrtors,  the  same  as  though  the 
said  supreme  lodge  was  regularly  convened  in  open  ses- 
sion.' It  is  provided  in  stvtion  B,  division  3  of  said  con- 
stitution: *A11  of  said  officers  of  the  supreme  lodge  shall 
be  elected  for  the  term  of  2  years  and  uniil  their  suc- 
cessors are  elected  and  qualified.'  The  effect  of  the  above 
provisions  is  to  create  a  possible  hoard  of  directors,  17  in 
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number,  of  which  board  8  memberH  are  to  be  elected  by 
the  executive  officers.  These  8  directors  are  not  to  be 
chosen  by  the  niember«?  of  the  Bankers  Union  of  the  World, 
nor  by  the  representatives  of  the  said  members  selected 
for  that  purpose." 

These  findings  are  abundantly  supported  by  the  evi- 
dence, and  this  provision  in  the  organization  of  this  com- 
pany, is  in  conflict  with  section  1  of  the  act,  wkich  pro- 
vides that  "such  society  shall  have  a  *  *  *  representa- 
tive form  of  government."  These  directors,  who  control 
the  aflfairs  of  the  company,  must  be  chosen  by  the  mem- 
bership thereof,  either  directly  or  through  representa- 
tives chosen  by  the  membership  for  that  purpose.  No 
license  to  transact  business  should  have  been  granted  to 
this  defendant  until  such  a  board  of  directors  was  pro- 
vided for  in  its  organisation.  The  defendant  is  enjoined 
from  doing  business  until  this  error  is  corrected. 

3.  It  appears  from  the  evidence  that  the  management 
of  the  affairs  of  the  society  has  been  exclusively  within 
the  control  of  its  supreme  executive  officers.  These  offi- 
cers have  not  only  had  charge  of  the  general  affairs  of  the 
society,  but  in  many  instances  have  dealt  with  themselves 
in  making  contracts  in  their  own  personal  interest,  and, 
in  some  instances,  in  conflict  with  the  interest  of  the  so- 
ciety. In  order  that  the  society  shall  have  a  representa- 
tive form  of  government  as  required  by  the  statute,  the 
general  control  of  the  affairs  of  the  society  must  be  in  the 
hands  of  directora  elected  by  th.^  membership,  as  before 
pointed  out.  The  defendant  should  net  have  b(M^n  licensed 
to  do  business  while  this  evil  existcnl,  and  is  therefore 
enjoined  from  transacting  anv  further  business  until  this 

'error  is  corrected. 

4.  It  appears  from  the  findings  of  the  referee,  a  con- 
tract with  the  president  wa.s  made  by  those  purporting  to 
act  for  the  defendant  society,  which  was  in  violation  of 
law,  and"  was  afterwards  abrogated,  and  anotlier  contract 
made  in  January,  1902,  giving  the  president  a  state<l 
salary  per  mouth,  and  commissions  upon  policies  that  had 
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theretofore  been  taken,  as  well  as  upon  policies  after- 
wards to  be  taken ;  and  the  referee  concludes  that  the  de- 
fendant had  no  right  to  give  to  its  president  a  commission 
on  membership  already  secured.  In  this,,  the  referee  is 
undoubtedly  right.  The  salary  of  the  president  should 
have  been  flixed  by  its  board  of  directors.  It  is  inconsistent 
with  the  policy  of  the  law,  under  which  these  societies  are 
organized  and  authorized  to  do  business,  to  allow  com- 
missions to  its  managing  officers,  which  are  uncertain  in 
amount,  and  are  to  be  determined  by  computations  from 
data  not  within  the  knowledge  of  the  membership,  and  to 
which  the  members  have  not  ready  access.  The  defendant 
is  therefore  enjoined  from  transacting  business  until  it  is 
made  to  appear  to  the  satisfaction  of  the  auditor,  or  by  a 
showing  in  this  case,  that  no  such  contracts  are  in  ex- 
istence, and  that  no  such  claims  of  emolument  are  made 
by  the  president. 

5.  It  is  charged  in  the  petition:  "By  unlawful  means, 
liabilities  against  said  Bankers  Union  of  the  World  were 
suddenly  created  and  not  shown  on  the  books  of  said 
Bankers  Union  of  the  World,  or  in  the  statements  filed  by 
it  in  the  office  of  the  auditor  of  public  accounts  of  the 
state  of  Nebraska,  and  this  condition  of  affairs  was  first 
disclosed  by  an  examination  into  the  affairs  of  said  Bank- 
ers Union  of  the  World,  made  and  conducted  by  the  au- 
thority and  under  directions  of  the  auditor  of  public  ac- 
counts; such  examination  of  the  books  and  affairs  of  the 
(l(»fendant.  Bankers  Union  of  the  World,  disclosing  the 
facts  herein  alleged;  and  the  further  fact  that  the  presi- 
dent of  the  said  defendant.  Dr.  E.  C.  Spinney,  and  the 
vice-president,  J.  C.  Spinney,  who  is  the  wife  of  the  said 
E.  i\  Spinney,  drew  from  the  treasury  of  said  Bankers 
Union  of  the  World,  during  the  year  1903.  the  sum  of 
120,000  for  their  own  use  and  benefit,  and  for  their  al- 
leged s<^rvices  as  presidc^nt  and  vice-president  of  said  Bank- 
ei-s  Union  of  the  ^V()rld,  in  fraud  of  the  rights  of  the  mem- 
bei-s  aiKl  certificate  holders  of  said  Bankers  Union  of  the 
>\*orld,  and  while  said  associatiou  was  then,  and  is  now, 
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indebted  to  beneficiaries  for  death  losses  m  the  aggregate 
sum  of  130,000,  for  the  payment  of  which  said  association 
had  on  hand,  at  the  time  of  the  examination  referred  to, 
available  assets  in  the  sum  of  $2,437.65."  Upon  this  al- 
legation, the  referee  finds :  "From  the  organization  of  the 
Bankers  Union  of  the  World,  its  president  advanced 
various  sums  to  it  and  for  its  use.  There  is  in  evidence* 
no  tabulated  statement  of  the  amounts  drawn  out  by  him. 
There  is  in  evid(*nce  sufficient  data  to  show  that  the 
amounts  paid  to  him  as  salary,  not  including  commis- 
sions, is  f5,0l5.7(>.  The  Hankers  Union  began  businc^ss 
November  14,  1898.  The  period  above  contemplated  is, 
therefore,  over  5  years.  The  net  sum  he  has  received  as 
salary  is  at  the  rate  of  less  than  $1,000  a  year  during  the 
existence  of  the  Bankers  Union  of  the  World";  and, 
second,  "There  was  paid  the  vice-president,  the  wife  of  the 
president  of  the  Bankers  Union,  for  services  in  1903,  $50 
a  month  for  a  short  period.  She  received  for  the  r(^ 
mainder  of  that  year,  for  editing  the  official  paper  of  the* 
Bankers  Union,  $150  a  month.  The  salary  of  the  presi- 
dent of  the  Bankers  Union,  for  the  year  1903,  was  $600 
a  month.  The  salaries  just  referred  to  I  find  are  not 
exorbitant."  This  finding  of  the  referee  does  not  appear 
to  us  to  fully  reflect  the  evidence  upon  this  allegation. 
We  do  not  want  to  be  understood  as  expressing  an  opinion 
whether  the  salary  as  allowed  to  the  president  would,  or 
would  not,  be  exorbitant,  when  allowed  by  a  board  of' 
directors  selected  as  the  statute  requires,  and  freely  act- 
ing in  the  management  of  the  general  aflfairs  of  this  so- 
ciety. The  finding  of  the  referee,  "That  thcj-e  is  in  evi- 
dence no  tabulated  statement  of  the  amounts  drawn  out 
by  him,"  is,  to  our  minds,  more  serious  in  its  nature  and 
consequences  than  would  appear  to  be  regarded  by  the 
referee.  There  should  be  no  uncertainty  in  the  accounts 
between  a  salaried  officer  and  the  society,  and  the  auditor 
would  undoubtedly  be  justified  in  refusing  a  license  to  a 
society  in  whose  transactions  such  uncertainty  existed. 
The  managing  officers  of  these  societies  are  trustees  for 
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the  members,  and  must  transact  the  business  that  comes 
within  their  province  for  the  interests  of  the  members.  If 
it  appears  from  their  plan  of  organization,  and  their  man- 
ner of  doing  business,  that  the  funds  of  the  society  an* 
considered  and  used  by  them  as  their  personal  emolument, 
they  are  not  to  be  allowed  to  transact  business.  The  de- 
fendant is  enjoined  from  doing  business  until  it  is  made 
to  appear  to  the  satisfaction  of  the  auditor,  or  by  a  show- 
ing in  this  case,  that  all  claims  of  the  president  against 
the  company  are  fully  and  finally  adjusted;  and  no  claims 
of  the  president  for  compensation  for  services  rendereil 
will  be  made  or  entertained,  except  the  regular  and  rc^ason- 
able  salary  as  allowed  and  fixed  by  the  board  of  directors. 
6.  The  petition  alleges  that  the  society  is  insolvent  and 
unable  to  mwt  its  pending  death  claims.  A  large  propor- 
tion of  the  evidence  relates  to  this  allegation.  The  referee 
finds  that  the  allegation  is  not  proved,  and  we  are  entirely 
satisfied  with  his  finding  in  that  regard.  The  conduct  of 
the  officers  of  the  society  in  adjusting  death  claims  has 
without  doubt  led  to  gi'eat  confusion,  and  unnecessai'y 
delay;  and  merits  criticism.  Also  does  its  apparent  re- 
luctance and  neglect  to  disclose  to  the  proper  authorities 
the  true  state  of  affairs  rt^rding  these  matters,  and, 
possibly,  also  the  provisions  of  its  constitution  and  by- 
laws as  to  the  extent  of  its  liabilities  upon  death  claims, 
and  its  manner  of  determining  the  same.  The  managing 
officers  have  failed  to  appreciate  the  fact  that  the  supei-vis- 
ing  authority  of  the  auditor  is  such  as  to  require  perfect 
frankness  and  a  full  disclosure  of  its  affairs,  w'henever 
demanded.  We  have  already  indicated  that  these  evils 
must  be  corrected  before  business  is  continued.  But,  the 
allegation  that  the  society  is  insolvent  is  wholly  unsup- 
portiHl.  The  plan  of  its  organization,  if  carried  out,  will, 
ap[)areutly,  furnish  ample  funds  to  meet  all  itJ8  just  liabili- 
ties, and  the  managing  officers  have  been  active  and  vigi- 
lant in  the  prosecution  ot  its  business.  It  has.  apparently, 
during  the  last  year,  paid  from  the  assessments  collected 
for  death  claims  occurring  during  the  year,  more  than  the 
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total  amount  of  losses  for  the  same  period.  The  assets  of 
sii(*h  societies  do  not  consist  of  tangible  property  and 
cash  in  hand  alone.  Its  members  pay  assessments  when 
called  upon  to  meet  the  loss  occasioned  by  the  death  of 
<me  of  their  number.  If  its  plan  of  operation  is  feasible, 
it.K  ability  to  meet  its  liabilities  depends  upon  the  good 
faith  and  solvency  of  its  members.  It  can  not  be  said  that 
it  will  not  be  able  to  meet  its  death  losses  as  they  occur. 

7.  It  is  charged  that  the  defendant  has  diverted  the 
funds  of  the  society  and  paid  out  large  sums  for  the  al- 
legetl  purchase  of  the  business  and  membership  of  other 
purchased  organizations,  and  that  the  membership  of  such 
other  purcliased  organizations  were  admitted  to  the  de- 
fendant association,  without  medical  exajnination,  at 
lower  and  less  rates  of  charges  and  assessments  than  re- 
quired from  persons  originally  becoming  members  of  the 
defendant  society.  Upon  this  allegation  the  referee  finds: 
"While  all  the  transfers  of  societies  above  noted,  except 
the  Red  Cross  of  Waverly,  Iowa,  the  Home  Guardians  of 
Sterling,  Illinois,  and  the  Pioneer  Life  Association  of  Lu- 
verne,  Minnesota,  were  made  under  sanction  of  the  insur- 
ance department  of  this  state,  the  evils  which  inhere  in 
such  transfers  without  authority  of  law  have  fully  justified 
the  auditor's  refusal  to  sanction  such  transfers.  Of  these 
evils,  the  following  are  the  most  conspicuous:  There  is  a 
temptation  to  the  officers  of  the  absorbed  lodges,  who  re- 
ceive its  fund  for  disbursement,  to  use  such  funds  for  their 
own  individual  advantage.  There  are  of  necessity  mem- 
bers whose  health  has  faik^d,  or  who  have  passed  the  age 
of  55,  betwc^en  the  date  of  entry  into  the  transferred 
order  and  its  transfer  to  another  order.  These  must 
(4ther  be  ignored  and  their  insurance  thus  destroyed 
without  their  consent,  or  a  physical  examination  must 
be  waived,  contrary  to  the  provisions  of  the  statute 
of  the  state.  Reserves  accumulated  must  be  diverted 
by  the  transferred  society  to  an  improper  purpose, 
and  thus  there  must  be  violated  a  sacred  trust.''  It 
appears  that  the  insurance  department  of  the  state  at  one 
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.time  approv(Ml  of  such  methods^  and  recognized  such  ac- 
tion as  legal.  It  also  appears  that,  after  a  change  had 
taken  place  in  the  personnel  of  the  department,  such  action 
was  not  sanctioned  but  disapproved,  and  that  the  defend- 
ant society,  nothwithstanding  such  disapproval,  has 
persisted  in  the  same  course  of  conduct.  The  statute  pre- 
scribes the  qualifications  of  members  that  may  be  ad- 
mitted; and  to  admit  members  above  the  age  limit,  or  with- 
out medical  examination,  is  clearly  in  violation  of  its  pro- 
visions. What  may  not  be  done  directly  in  that  regard, 
can  not  be  done  by  taking  over  the  entire  membership  of 
another  society,  and  the  conduct  of  the  defendant  wb&  a 
manifest  violation  of  law.  It  seems  to  be  the  opinion  of 
the  referee  that  this  practice  had  been  discontinued  be- 
fore these  proceedings  were  begun,  and  that  no  further 
action  on  the  part  of  the  court  is  necessary  than  to  ex- 
press its  disapproval  thereof.  We  are  inclined  to  adopt 
this  suggestion. 

8.  The  defendant  asks  that  the  court  will,  in  this  ac- 
tion, enter  an  order  upon  the  auditor  to  reinstate  the  de 
fendant,  but,  as  before  pointed  out,  the  court  is  not  given 
authority  to  do  so  under  section  16  of  the  act  It  will  be 
the  duty  of  the  auditor  to  reinstate  the  defendant  when  it 
has  complied  with  the  order  of  this  court,  and  has  cor- 
rected the  errors  herein  indicated. 

The  suggestion  that  the  auditor  might,  through  preju- 
dice or  partiality,  neglect  to  perform  this  duty  is  wholly 
unwarranted  by  the  evidence.  The  evidence  shows  a  desire 
and  effort  on  the  part  of  the  auditor  to  perform  the  duties 
conjoined  upon  him  by  statute,  and  his  action  in  conimejic- 
ing  these  proceedings  wa;s  not  only  justified,  but  required, 
by  the  facts  as  disclosed  in  the  evidenca  If  this  judgment 
is  complied  with  by  defendant  within  60  days,  the  injunc- 
tion will  be  dissolved.  In  the  meantime,  the  injunction  is 
continued,  and  if  further  action  herein  becomes  necessary 
to  protect  or  enforce  the  rights  of  the  parties,  upon  ap- 
plication of  either  party,  such  action  can  be  taken. 

Judgment  aooobbimqlx* 
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HoLCX)MB,  C.  J.,  disspiiting. 

I  am  unable  to  oouonr  in  all  the  conclnsions  announced 
in  the  majority  opinion.  I  think  the  defendant  society 
should  be  reinstat(?d  nnd  permitted  to  continue  its  busi- 
ness as  recomiiiended  by  the  referee,  but  enjoined  from 
doing  certain  things  which  are  violative  of  the  law  regu- 
lating the  business  of  such  societies.  It  seems  to  me  that 
the  construction  placed  on  the  section  of  the  statute  under 
4onsideration  operates  unnecessarily  harshly  on  mutual 
fraternal  beneficial  organizations,  and  overlooks  the  in- 
terests of  the  individual  members  which  the  statute  was 
designcHl  to  protect.  The  judgment  to  be  entered  en- 
joining the  defendant  society  from  doing  business  until, 
at  a  regular  or  specially  calle<l  meeting  of  its  membership 
in  delegate  convention,  there  shall  be  effected  a  reorgan- 
ization of  the  society,  and  of  the  plan  of  conducting  its 
business,  so  as  to  conform  to  the  requirements  laid  down 
in  the  opinion,  has  the  tendency,  if  not  the  result,  of  ex- 
tinguishing-life  by  the  slow  process  of  strangulation.  The 
life  of  an  organization  like  the  defendant  society  depends 
upon  the  activity  and  energy  exerted  continuously  and 
at  all  times  by  those  charged  with  the  duty  of  administer- 
ing its  affairs.  The  prolonged  litigation  in  the  case  at  bar 
can  not  but  have  a  most  depressing  effect  on  the  strength 
and  vitality  of  the  organization,  and  now  to  suspend  its 
business  by  an  injunction,  until  a  reorganization  can  be 
effected,  as  it  appears  to  me,  can  but  result  in  seriously 
impairing,  if  not  altogether  destroying,  the  usefulness  and 
beneficent  purposes  which,  by  the  judgment,  it  is  intended 
to  preserve.  The  object  and  aim  of  the  statute  is  to  regu- 
late the  management  of  the  affairs  of  the  society  and  pro- 
tect its  membership,  and  not,  by  injunction,  to  drive  it 
out  of  business,  except  in  extreme  cases. 

Nor  do  I  understand  that  it  is  the  province  of  the  court 
to  prescribe  a  designated  plan  of  organization,  or  reor- 
ganization, as  a  condition  of  reengaging  in  business.   The 
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int(Tnal  affairs  of  the  society  and  the  plan  upon  which 
it  will  conduct  its  business  are  matters  of  concern  only 
for  its  uiembership.  It  can  not  do  businc^ss  in  violation 
of  law.  Th(*  court  can  say  "thou  shalt  not,"  but,  how- 
ever wise  and  advisable  it  may  s(^em  to  the  court,  it  can 
not  very  well  say:  Unless  you  do  business  according  to 
c(Ttain  prescribed  methods,  which  are  regarded  a*s  best 
calculated  to  subserve  the  int(Tests  of  the  membership, 
you  can  not  do  business  at  all.  I  do  not  understand  that 
a  board  of  directors  is  indispensable  in  the  management  of 
the  affairs  of  such  an  organization.  The  members  may, 
without  violating  the  law,  provide  for  the  government  of 
the  affairs  and  the  con<luct  of  the  business  of  the  society 
through  other  agencies  and  instrumentalities.  All  the 
statutes  enjoin  is  a  repres(*ntative  form  of  government. 

The  majority  opinion  enjoins  the  defendant  societj^  from 
doing  business  until  certain  errors  therein  mentioned  and 
found  to  exist  are  correctc^d  to  the  satisfaction  of  the  state 
auditor.  The  history  of  the  present  case  does  not,  as  it 
s(^ems  to  me,  make  appropriate  an  order  of  this  kind.  The 
auditor  is  th(*reby  clothcnl  with  greater  authority  than  is 
contemplated  by  the  euactnu^it  prescribing  his  powers 
and  duties.  The  auditor  is  a  real  party  in  interest  in  this 
litigation.  The  suit  was  begun  at  his  written  i^equest.  He 
pros(^cutes  in  the  nanu*  of  the  state.  The  litigation  should 
be  as  binding  on  him  as  on  the  defendants.  The  judgment 
and  decrees  entennl  should  operate  against  him  as  forcibly 
as  against  the  other  parties  to  the  suit. .  The  controversy 
having  been  submitted  to  the  court  for  adjudication,  its 
decrees  should  definitely  fix  and  determine  the  responsi- 
bilities and  duties  imposed  upon  and  due  to  each  of  the 
adversaries. 

The  society  is  enjoined  from  doing  business  until  its 
president  shall  release  all  claims  for  compensation  for  his 
ser\^icc^  under  contracts  made  with  the  other  executive 
officers  of  the  organization.  Of  course,  the  legality  of  his 
demands  against  the  society  can  not  be  litigated  in  this 
action.     He  may  have  just  demands  against  the  society. 


Vol.  71]  JANUARY  TERM,  1904.  635 


State  T.  Bankora  Union  of  tht>  World. 


He  may  choose  to  assert  the  h^gality  of  his  claim,  decline 
to  renounce  it,  and  thus  the  life  of  the  society  is  made. to 
depend  upon  his  philanthropy  or  his  avarice,  and  this,  as 
it  seems  to  me,  is  not  a  correct  adjudication  of  the  society's 
right  to  continue  its  business. 

As  expressive  of  my  own  views  of  the  matters  in  litiga- 
tion, I  make  the  following  opinion,  preparcHl  by  me  before* 
this  case  was  reargued,  with  a  view  to  its  adoption  as  t\w 
opinion  of  the  court,  a  part  of  my  dissenting  opinion 
herein : 

The  legislature,  in  1897,  passed  a  law  entitled  "An  act 
d(^fining  fraternal  beneficiary  societies,  orders  or  asso- 
ciations, and  K^lating  the  sauu*''  and  to  repeal  a  prior 
law  relating  to  the  same  subj(H*t.  Laws,  1897,  chapter 
47  (Compiled  Statutes,  chapter  43,  sections  91-112, 
Annotated  Statutes,  6483-6504).  Section  106  provides 
that,  upon  failure  or  refusal  of  any  such  associa- 
tion to  make  the  report  provided  for  by  the  act,  the 
association  shall  be  excluded  from  doing  business  in  thi» 
state.  It  is  also  provided  in  the  same  section,  in  sub- 
stance, that  in  case  of  the  failure  to  make  such  report,  or 
when  any  such  society  shall  exceed  its  powers,  or  shall 
conduct  its  business  fraudulently,  or  shall  fail  to  comply 
with  any  of  the  provisions  of  the  act,  an  action  may  be 
begun  by  the  attorney  general  at  the  instance  of  the  state 
auditor  to  enjoin  the  society  from  carrying  on  business; 
that,  when  so  enjoined,  such  society  shall  have  no  author- 
ity to  continue  in  business  until  such  report  shall  be  made, 
or  overt  act  or  violation  complained  of  shall  have  been 
correctcMi,  provided  it  is  found  by  the  (*ourt  that  the  de- 
fault charged  exists,  whereupon  the  auditor  shall  rein- 
sjtatx*  such  association,  and  not  until  then  shall  such  as- 
sociation be  allowed  to  do  business  in  this  state.  Acting 
under  th(*  provisions  of  the  above  mentiouKl  sc^ction  and 
in  pursuance  of  the  authority  therein  given,  the  attorney 
general  prosecutes  the  present  action  in  the  name  of  the 
state,  praying  in  the  petition  that  the  defendant  society, 
its  officers  and  agents  may  be  enjoined  from  further  pro- 
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ceeding  with  the  business  of  the  association;  that  a  re- 
ceiver may  be  appointed  to  take  charge  of  its  affairs,  and 
that  the  same  may  be  wound  up  according  to  law.  The 
petition  alleges,  and  it  is  admitted,  that  the  defendant  is 
a  fraternal  beneficial  society  organized  under  the  laws  of 
this  state.  As  grounds  for  the  relief  sought,  the  substance 
of  the  allegations  of  the  petition  is  to  the  effect:  First, 
that  the  society  has  exceeded  the  powers  granted  it  by  its 
license  issued  by  the  state  auditor,  and  that  it  has  con- 
ducted its  business  fraudulently,  and  has  not  fully  com- 
plied with  the'  requirements  of  the  laws  of  the  state; 
second,  that  the  society  is  insolvent ;  third,  that  it  has  di- 
verted the  funds  of  the  association  from  the  purposes  for 
which  contributed,  and  has  paid  out  the  same  for  the 
business  and  membership  of  other  similar  organizations; 
such  membership  being  admitted  to  the  defendant  society 
without  medical  examination,  and  beyond  the  age  limit 
pr(»scribed  by  statute,  and  at  less  rates  than  charged  to 
the  membership  of  the  society  generally;  fourth,,  that  the 
law  has  bcn^n  violated  by  withdrawing,  without  considera- 
tion, swurities  donated  and  belonging  to  the  society,  for 
the  purpases  of  putting  it  upon  a  financial  basis  so  as  to 
continue  busin(^ss;  fifth,  that  false  and  fraudulent  state- 
ments of  its  financial  condition  for  the  purpose  of  de- 
ceiving the  auditor  have  been  made,  and  thereby  the  in- 
surance department  was  induced  to  renew  its  authority 
to  do  business  in  the  state;  sixth,  that  the  law  is  violated 
in  that  the  society  has  no  representative  form  of  govern- 
ment in  the  management  of  its  business,  and  that  the 
affairs  of  the  society  are  not  managed  by  a  board  of  di- 
i*ectoi*s  but  by  employees  in  the  interest  of  its  president, 
who,  by  this  means,  controls  its  affairs;  seventh,  and  lastly, 
that  th(*  society's  liabilities  have  by  unlawful  means  been 
suddenly  and  greatly  increased  and  large  amounts  drawn 
from  its  treasury  by  its  president  and  vice-president  in 
fraud  of  the  rights  of  its  membei*ship.  The  answer  of  the 
society  and  its  officers  amounts  to  a  general  denial  of 
these  s(*vcral  charges  of  irregularities  and  noncompliance 
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with  the  law.  A  reference  was  directed  by  the  court,  and 
the  referee,  after  having  taken  all  the  evidence  offered  by 
the  respective  parties  bearing  on  the  issues  raised  by  the 
pleadings,  has  filed  an  exhaustive  report  containing  his 
findings  of  fact  and  conclusions  of  law.  On  the  referee's 
report,  the  defendant  society  asks  for  judgment  in  its 
favor.  The  state  has  fik^l  exceptions  to  certain  of  the 
findings  of  fact,  and  because  other  findings  were  not  made, 
and  also  to  some  of  the  conclusions  of  law  arrived  at  by 
the  referee.  The  findings  are  too  voluminous  to  be  incor- 
porated in  this  opinion,  and  we  must  content  ourselves 
by  referring  only  to  some  of  the  more  important  portions 
thereof  with  an  (expression  of  our  own  views  I'egarding  tJie 
particular  question  under  copsideration. 

While  the  referee's  thuliugs  are  in  the  main  on  all 
salient  points  in  favor  of  the  society,  yet  there  are  several 
matters  in  respect  of  which  it  is  found  that  the  society  has 
failed,  in  the  conduct  and  management  of  its  business,  to 
comply  with  certain  provisions  of  the  law.  Regarding 
these  adverse  findings,  however,  they  are  not  deemed  by 
him  sufficient  to  justify  a  judgment  precluding  the  society 
from  continuing  its  business  in  this  state.  As  a  con- 
clusion of  law  it  is  held  that  the  several  irregularities  and 
illegal  practices  found  to  exist  can  be  remitted  by  en- 
joining the  society  and  its  officers  from  further  permitting 
or  engaging  in  the  same.  In  this  connection  it  is  proper 
to  state  here  that,  iu  our  judgment,  it  is  the  policy  of  the 
law  under  which  the  state  is  proceeding  in  this  case  to 
reflate  the  business  of  fraternal  beneficial  societies  and 
compel  compliance  with  the  law,  by  enjoining  that  which 
may  be  found  to  be  irregular  and  illegal,  rather  than  to 
close  up  the  affairs  of  a  society  and  drive  it  out  of  busi- 
ness. A  perpetual  injunction  or  the  appointment  of  a  re- 
ceiver would  effectually  close  up  the  business  of  a  fra- 
ternal beneficial  society  and  terminate  its  earthly  career, 
and  it  is  not  believed  that,  because  it  is  f(mnd  there  has 
been  a  failure  in  some  respects  to  comply  with  the  law  or 
to  conduct  the  business  of  the  society  in  all  respects  in 
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the  manner  contemplated  and  provided  by  its  articles  of 
incorporation,  snch  results  should  follow  unless  it  is  made 
manifest  that,  by  reason  of  such  irregularities,  the  society 
has  rendered  itself  incapable  of  accomplishing  the  objects 
and  purposi»s  of  its  organization.  It  is,  we  think,  made 
clear,  by  a  reading  of  the  entire  act  and  especially  the 
section  under  the  provisions  of  which  these  proceedings 
are  instituted,  that  what  the  legislature  intended  was  that 
compliance  with  the  law  should  be  required  and  secured, 
and  the  interest  and  rights  of  the  members  and  certificate 
holders  protected  and  subserved.  If,  says  the  statute,  it 
is  found  that  there  has  been  a  default,  that  is,  a  failure  to 
comply  with  some  of  the  provisions  of  the  statute,  such 
society  shall  be  enjoined  untjl  the  overt  act  or  violation 
complained  of  shall  have  bi*en  corrected,  whereupon  it 
shall  be  reinstated  and  be  allowed  to  continue  its  business. 
>V'e  do  not  mean  to  be  undei'stood  as  saying  that  there  may 
not  be  such  violations  of,  and  failure  to  comply  with  the 
law  as  to  be  incapable  of  correction  and  that,  in  such  case, 
the  society  should  at  least  he  perpetually  enjoined  from 
doing  business  in  the  state  and,  in  a  propter  case,  its  affairs 
wound  up  through  the  instrumentality  of  a  receivership 
proc(*eding.  What  is  said  is  that,  where  the  errors  and 
irregularities  can  be  competed  and  the  membership  pro- 
tected, it  is  the  policy  of  the  law  to  permit  the  society  to 
continue  its  business  and  thus  carry  out  the  aims  and 
purposes  of  its  organization.  The  courts,  in  such  pro- 
ceedings, will  look  to  the  interests  of  the  society  at  large 
and  to  those  who  comprise  its  membership,  rather  than  to 
the  legal  rights  and  liabilities  of  those  responsible  for  the 
management  of  the  society  as  they  might  Ik^  fixed  and  de- 
termined when  no  other  rights  and  interests  intervene. 
The  referee  has  evidently  accepted  this  construction  as  the 
proper  view  of  the  law  and  in  this  our  judgment  coincides 
with  his. 

With  reference  to  the  first  ground  of  complaint  relating 
to  the  alh^gtMl  wroniidoing  by  the  defendant  society  in 
exceeding  its  authority,  conducting  a  frauluK'Ut  business 


Vol.  71]  JANUARY  TEKM,  1904.  639 


Slate  V.  Bankers  Union  of  the  World. 


and  in  not  complying  with  the  law,  it  may  be  said  that 
the  allegations  are  of  such  general  character  as  to  be  in 
effect  only  conclusions  of  the  pleader  and,  regarding 
which,  a  cause  of  action  is  not  stated.  However,  the  dif- 
ferent grounds  of  conii)laint  are  speidfically  enumerated 
in  subsequent  paragraplis  of  the  petition,  so  that  no  fur- 
ther notice  need  be  taken  of  the  first  ground  mentioned. 

It  is  next  alleged  that  the  society  is  insolvent  and  un- 
able to  meet  its  pending  d(?ath  claims.  Around  this  point 
nearly  all  of  the  evidence  centered,  and  a  ma>ss  of  figures 
are  presented  for  consideration  sufficient  to  daunt  the 
strongest  heart  and  clearest  head.  While  the  question  of 
liabilities  for  death  losses  ought,  it  would  seem,  to  be  a 
simple  one  and  ea^sily  ascertainable,  as  also  the  amount  of 
the  income  from  assessments  from  which  these  liabilities 
are  to  be  met,  yet  the  society\s  method-  of  doing  its  busi- 
ness, and  the  provisions  of  its  constitution  and  by-laws 
a«  to  the  extent  of  its  liabilties  by  reason  of  death  claims, 
and  its  apparent  reluctance  to  disclose  to  the  insurance 
department  of  the  state  auditor's  office  the  true  state  of 
affaii's  regarding  the.s(?  matters,  has  led  to  unnecessary 
controversy.  The  managing  officers  of  the  society  have,  it 
is  manifest,  not  complied  with  the  reasonable*  rctjuire- 
ments  of  the  insurance  department  of  the  auditor's  office, 
and  have  seemingly  failed  to  appreciate  the  fact  that  the 
sup<Tvising  authority  of  the  auditor  is  such  as  to  require 
l>erfe(!t  frankness  and  the  fullest  disclosures  of  its  affairs 
>>henever  requested.  The  chief  cause  for  the  difference 
between  the  insurance  department  and  the  officers  of  the 
society  has  Ikh^u  with  reference  to  the  variable  amounts  for 
which  the  society  is  liable  by  reason  of  death  claims  aris- 
ing under  the  provisions  found  in  its  constitution,  which 
differ  from  the  amounts  callc^d  for  by  lh(*  face  of  the  bene- 
ficial certificate^  unless  the  insun^l  member  has  lived  the 
entire  period  of  his  life  (^xpentancy  from  the  time  of  his 
having  become  a  member.  It  is  found  by  the  referee  that, 
by  the  constitution  und(T  which  tli(»  society  is  now  operat- 
ing, "from  each  death  b(*nelit  j)ayal)le  on  account  of  dciith 
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before  living  out  expectancy  under  American  experience 
tables  of  mortality^  a  deduction  is  made  of  a  sum  equal  to 
the  amount  of  one  annual  premium  for  each  y(nir  of  the 
assured's  life  expectancy,  with  interest  from  the  date  of 
the  policy  to  the  date  of  death  at  two  and  onc^half  per 
cent,  per  annum,  less  the  amounts  paid  each  year  into  the 
mortuary  fund  by  said  member,  together  with  accumu- 
lated interest  on  the  same  for  the  period  of  his  memb^- 
ship  at  two  and  one-half  per  cent,  per  annum.''  It  is 
readily  seen  that,  in  order  to  ascertain  the  amount  due  to 
the  beneficiary  of  the  certificate  holder  at  the  time  of 
death,  reference  must  be  had  to  the  state  of  his  account 
with  the  society  which  will  show  his  expectancy  at  the 
time  of  becoming  a  member,  the  annual  dues  or  assess- 
ments paid,  and  those  which  would  have  become  due,  had 
he  lived  out  his  expectancy,  and  from  this  computation 
the  amount  actually  due  on  the  benefit  certificate  is  as- 
(*ertained.  More  or  less  litigation  has  grown  out  of  the 
constitutional  provision  referred  to  regarding  the  legal 
(effect  thereof  on  certificates  issued  prior  to  its  incorpora- 
tion by  amendment  as  a  part  of  the  constitution.  We 
have  assumed  and,  for  the  purposes  of  this  case,  shall 
assume  that  the  society's  liability  for  death  losses  is  to 
be  determined  upon  a  basis  of  deductions  from  the  face  of 
the  certificates  according  to  the  terms  of  such  provision, 
without  at  all  undertaking  to  prejudge  or  determine 
rights  of  beneficiaries  in  an  action  in  which  they  are  not 
pjirties.  It  would  seem  that,  ordinarily,  such  provisions, 
when  legally  adopted  by  amendment  as  a  part  of  the 
fundamental  law  of  the  society,  become  binding  on  all  its 
members,  and  will  govern  in  all  cases  in  determining  the 
society's  liability  for  death  claims  accruing  thei-eafter. 
Hall  V.  Western  Travelers  Accident  As8%  69  Neb.  601. 
The  referee  also  finds  that  "The  claims  for  losses  reported 
and  received,  in  1903,  amounted  to  |27,300.  The  amounts 
collected  for  deaths  and  disabilities,  in  1903,  were  |56,- 
117.81.  Then*  was  therefore  conei*t«Ml,  in  1903,  the  sum 
of  128,817.71,  for  deaths  and  disabilities  in  that  year,  in 


Vol.  71]  JANUARY  TEltM,l<)04.  G41 


State  T.  BaiiktM's  Uniou  of  the  World. 


excess  of  what  was  necessary  to  pay  losses  of  that  char- 
acter accruing  within  the  same  period.  From  these  figures 
it  .does  not  appear  that  the  Bankers  Union  of  the  World 
is  in  a  condition  in  which  it  is  unable  to  raise  funds  with 
which  to  meet  its  liabilities  by  the  assessment  of  its 
memb(Ts.  As  itjs  revenues  as  a  fraternal  beneficial  as- 
sociation are,  in  the  nature  of  its  business,  to  be  obtained 
only  from  this  source,  I  find  that  the  allegation  that  this 
jissociation  is  insolvent  and  unable  to  meet  its  pending 
death  claims,  is  not  sustained  by  the  evidence."  Our  own 
examination  of  the  evidence  confirms  the  correctness  of 
the  finding,  and  from  it  the  result  necessarily  follows  that 
the  charge  of  insolvency  is  not  supported  by  the  evidence. 
An  examination  of  .the  liabilities  of  the  society  at  the  be- 
ginning of  its  business  for  the  year  1903,  as  shown  by  its 
annual  report  introduced  in  evidence,  and  at  the  close  of 
its  business  for  that  year,  as  shown  by  the  evidence  in  the  ' 
case  at  bar,  discloses  marked  improvement,  and  the  in- 
ference is  fairly  warrantable  that,  during  its  last  year  of 
business,  it  has  paid  considerable  more  from  the  assess- . 
ments  collected  for  death  claims  occurring  during  the 
yc^ar  than  the  total  amount  of  losses  for  the  same  period, 
and  that  with  proper  management  it  should  be  able  from 
its  assessments  to  mei^t  all  legitimate' demands  which  have 
accru(*d  or,  in  the  ordinary  course  of  events,  will  accrue 
by  reason  of  death  from  among  its  membership.  Its  rev- 
enues are  derived  from  its  assessments  made  upon  its 
members  and,  with  the  rate  of  death  loss  normally  to  be 
exp<vted,  it  s(H»ms  to  us  its  rw^eipts  are  sufficient  to  mw^t 
its  liabilities  by  reason  thcTeof  as  they  mature.  It  has 
paid  something  ov(»r  |(),000  during  the  first  half  of  Janu- 
ary of  the  currc^nt  year  and  just  b(»fore  these  proceedings 
were  begun.  It  is  true,  it  has  be<^n  unfortunate  in  the 
number  of  claims  i>r(»sented  and  nssisted  which  have  b(^»n 
followed  by  litigation.  Th(^  explanation  of  this  state  of 
affairs  has  b(»en  adverted  to.  It  do(*s  not  appear  tiiat  the 
society  has  luvn  unable*  to  meet  judgment  liabilities  when 
finallv  adjudicaled.  It  is  aJso  obvious  that,  among  the 
44 
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claims  made  against  the  society  by  reason  of  death  of  its 
members,  the  aggregate  amount  of  all  of  which  is  relied 
npon  by  the  state  to  prove  insolvency,  many  are  found 
which  are  stale  and  unjust  demands,  and  for  the  satisfac- 
tion of  which,  the  society  is  not  legally  liable.     It  is  im- 
possible in  this  proceeding  to  distiiiguish  with  any  degre<» 
of  accuracy  the  just  claims  from  the  si)urious  demands.    It 
would  therefore  be*  unjust  and  unfair  to  the  societv  to  say 
that  all  of  tlu^  claims  for  death  losses,  which  the  evidence 
discloses  in  this  case  have  been  nuide  on  the  society,  are 
legal  liabilities.   Upon  a  consideration  of  the  whole  of  the 
evidence  relating  to  the  qu(*stiou,  we  are  constrained  to  say 
that  the  society's  liabilities  for  death  claims  are  much  les'j 
in  amount  than  as  contendcnl  for  by  the  state.     The  line  of 
demarcation  Ix^tween  solv(*ncy  and  insolvency,  when  ap- 
plied to  the  atfaii'S  of  a  b(»ueticial  society  such  as  the  dc^ 
f(»iulant  in  the  case  at  bar,  is  a  diflicult  question  to  de- 
termine.   The*  assets  of  the  society  do  not  consist  Of  cash 
in  its  tr(»asury  and  property  subject  to  its  disposal.     It 
may  not  have  a  dollar's  worth  of  property  or  a  cent  in 
its  tn^asury,  and  liabilities  to  meet,  and  yet  be  solvent. 
Its  assets  are  in  the  pockets  of  its  members,  to  be  pai<l 
into  the  treasury  by  ass(»s.sm(»uts,  whenever  reciuircHl   to 
l)ay  liabilities  and  in  acconlance  with  the  t(Tms  of  the 
contracts  under  which  th(»  ass(ssm<uts  an*  levied  and  col- 
lected.   If  its  plan  of  operation  lu*  such  as  to  warrant  the 
(•(Uiclusion  that  it  will  be  able  to  m(H*t  liabiliti(»s  for  deaths 
as  they  may  n^asonably  and,  uu<ler  normal  conditions,  be 
c»xpfH-twl  to  occur,  and  to  i)ay  th(*  (^xpens(*s  of  the  manage- 
ment of  the  busin(»ss  judiciously  ccmducted,  then  the  so- 
ciety may,  it  siH»ms  to  us,  Ix*  said  to  be  solvent.     In  such 
case,  it  would  sihmu  that  the  society  has  the  ability  to  pay 
debts  as  they  fall  due  in  the  usual  and  ordinary  course* 
of  the*  business  in  which  it  is  eniz:ageil,  in  which  event  it 
would  not,  in  our  opinion,  be  subj(M-t  to  the  charge  of  in- 
solv(»ncy.     It  is  observed   by  the  common  pleas  court  of 
Ohio  on  the  question  of  the  solvency  or  insolvency  of  a 
fraternal  beneficial  society:    • 
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"An  ordinary  biLsines^  coi*poration  is  insolvent  when  it 
is  unable  to  make  payments  as  usual,  op  as  they  maturi^ 
or  according  to  the  undiTtaking,  or  in  the  ordinary  course 
of  business.    Stone  v.  Dodge,  96  Mich.  514,  56  N.  W.  75. 
A  refusal  to  make  payments  does  not  necessarily  mean  an 
inability  to  pay.     The  fact  that  the  liabilities  of  the  de- 
fendant, at  any  given  time,  may  exceed  the  funds  then  on 
hand  which  can  be  properly  used  to  pay  them,  does  not 
prove  insolvency.     The  defendant  is  not  recjuired  by  law 
to  keep  enough  mcmey  in  the  treasury  to  meet  all  the 
liabilities  which  may  come  upon  it.    It  is  not  required  by 
any  by-law  to  collect  the  funds  till  after  the  liability  is 
incurred.     ♦    ♦    ♦     The  insolvency  of  such  an  association 
is,  therefore,  sui  generis.    It  is  not  like  that  of  an  ordinary 
business  corporation.     It  means  a  condition  in  which  the 
association  is  unable  to  raise  the  funds,  with  which  to 
meet  the  liabilities,  by  assessment  of  the  members.     It  is 
assumed  that  some  of  the  money  to  make  that  fund  is 
either  in  the  treasuries  of  the  subordinate  rulings,  or  in 
the  pockets  of  the  members.     Hence,  to  prove  insolvency, 
it  must  be  proved  that  the  money  is  neither  in  the  treas- 
uries of  the  subordinate^  rulings,  nor  in  the  pockets  of  the 
members,  or,  if  there,  that  they  refuse  to  pay  it."     Baker 
V.  Fraternal  Mystic  Circle,  1  Ohio  Dec.  579. 

It  would  serve  no  useful  purpose  for  us  to  bui*den  this 
opinion  with  a  mass  of  figures  elucidating  the  conclusion 
we  rt^ach  regarding  the  alleged  insolvency  of  the  defendant 
society.  It  is  suflBcient  to  say  that,  in  our  judgment,  \\\\\\ 
proper  managemeut,  and  with  the  costs  of  conducting  the 
business  reduced  to  a  minimum,  and  the  maintenance  of 
the  rates  as  charg(Ml  in  the  schedules  of  assessments,  and 
with  liabilities  as  fixed  and  determined  by  the  present  con- 
tracts of  insurance,  no  reasonable  ground  exists  for  saying 
the  society  can  not  uuk^  its  liabilities  in  th(»  ordinary  and 
natural  c*ours<*  of  affairs  as  they  mature,  and  that  thi^re- 
fore  insolvency  is  not  proved.  We  must  not  be  understood 
as  expressing  approval  or  disapproval  of  the  plan  a<lopt(Ml 
bv  the  society  in  p(Tfecting  its  organization  and  carrying 
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forward  the  purposes  of  its  creation;  nor  do  we  hold  that 
the  management  of  its  internal  affairs  is  a  subject  of 
judicial  control  and  regulation.  We  desire  only  to  be 
understood  as  saying  that,  by  the  application  of  any  ac- 
cepted test  for  the  determination  of  the  question  of  the  in- 
solvency of  a  society  doing  business  bb  a  fraternal  bene- 
ficial organization,  it  can  not  be  said  that  the  defendant 
society  is  insolvent  and,  for  that  reason,  should  be  en 
joined  from  further  engaging  in  business,  its  affairs  placed 
in  the  hands  of  a  receiver  and  wound  up. 

As  to  the  third  ground  of  complaint  mentioned  in  the 
petition,  the  evidence  discloses,  and  the  referee  finds,  that 
the  officers  of  the  defendant  society,  for  the  purpose  of 
gaining  accessions  to  its  membership,  have  pursued  a  sys- 
tematic course  eventuating  in  the  consolidation  with  the 
defendant  society  of  numerous  others  organized  for  like 
purposes,  and  that,  as  a  result  of  this  plan  of  operation 
and  in  bringing  about  such  consolidations,  the  laws  gov- 
erning and  regulating  the  business  of  fraternal  beneficial 
societies  have  been  disregarded  in  more  than  one  partic- 
ular. By  the  methods  adopted  and  practiced  in  consoli- 
dating different  societies,  the  law  requiring  admission  to 
membership  into  a  fraternal  society  upon  medical  exam- 
ination, by  a  competent  physician,  and  also  the  provision 
of  the  statute  fixing  a  limit  as  to  the  age  of  a  person  who 
may  be  admitted  as  a  member,  have  been  violated.  It  is 
also  discloscHl  by  the  evidence,  and  found  by  the  referee, 
that,  in  some  instiinces,  where  such  consolidation  has  been 
('ffeotuated,  trust  funds  of  the  absorbed  society  have  been 
divertcHl  from  the  use  for  which  contributed,  and  used  for 
the  purposes  of  effectuating  a  consolidation  of  the  ab- 
sorbed society  with  the  defendant.  The  referee  upon  this 
point  finds:  "AVhile  all  the  transfers  of  societies  above 
noto<l,  exo(^pt  the  Red  Cross  of  Waverly,  Iowa;  the  Home 
(luardians  of  Stirling,  Illinois,  and  the  Pioneer  Life  As- 
sociation of  liiiverne,  Minn(\s()ta,  were  made  under  sanc- 
tion of  the  insurance  department  of  this  state,  the  evils 
which  inhere  in  such  transfers  without  authority  -of  law, 
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have  fully  justified  the  auditor's  refusal  to  sanction  such 
transfers.  Of  these  evils,  the  following  are  tlie  most  con- 
spicuous :  There  is  a  temptation  to  the  officers  of  the  ab- 
sorbed lodges,  who  receive  its  funds  for  disburs(*ment,  to 
use  such  funds  for  their  own  individual  advantage.  There 
are,  of  necessity,  members  whose  health  ha«  failed,  or  who 
have  passed  the  age  of  55,  between  the  date  of  entry  into 
the  transferred  order  and  its  transfer  to  another  order. 
These  must  either  be  ignored  and  their  insurance  thus 
destroyed  without  their  consent,  or  a  physical  examina- 
tion must  be  waived,  contrary  to  the  provisi(ms  of  the 
statute  of  the  state.  Reserves  accumulated  must  be  di- 
vertiHl  by  the  transferred  society  to  an  improper  purpose 
and  thus  there  must  be  violated  a  sacred  trust.''  It  is  to 
be  said,  in  this  connection,  that  the  insurance  departmx^nt 
at  one  time  approved  of  such  methods  and  gave  official 
recognition  to  the  legality  of  such  action.  It  is  also  mani- 
fest that,  as  at  present  organized,  the  department  refused 
to  sanction  such  action,  and  that  the  defendant  society, 
notwithstanding  such  disapproval,  has  persisted  in  con- 
ducting its  business  along  these  prohibited  lines.  In  the 
absence  of  a  statute  making  provisions  for  and  authorizing 
the  joinder  or  consolidation  of  different  fraternal  societies 
when  desired  by  their  membership,  so  that  the  two  organ- 
izations may  coalesce,  it  is  evident  under  our  present  stat- 
ute that  such  results,  even  though  wise  and  beneficial,  can 
be  accomplished  only  by  admitting  to  membership  in  the 
surviving  society  those  alone  who  have  complied  with 
the  express  requirements  of  the  statute  with  reference  to 
medical  examination,  and  the  age  limit,  as  th(»rein  found. 
It  ought  not  to  require  discussion  or  argument  as  to  the 
inviolability  of  trust  funds  held  by  a  beneficial  society  and 
the  duty  of  the  courts  to  require  their  application  to  the 
uses  and  purposes  for  which  contributed.  AVe  find  no 
difficulty,  however,  in  respect  of  the  matters  last  discuss(»d, 
in  bringing  our  minds  to  the  conclusion  that  these  irregu- 
larities and  illegal  practices  may  be  corrected,  and  that,  by 
restraining  the   defendant   from   a   further   continuance 
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ther(H)f,  the  purposes  of  the  statute  will  be  fully  sulwserved 
and  the  rights  of  the  individual  membership  of  the  society 
best  protected. 

As  to  the  fourth  ground  of  complaint,  the  referee  finds, 
and  the  evidence  fully  supports  the  finding,  that  the  presi- 
dent of  the  80i*iety,  in  withdrawing  the  seiMirities  com- 
plained of,  at  the  same  time  paid  into  the  society  treasury 
the  fair  market  value  of  such  securities  and  that,  in  this 
regard,  the  complaint  of  the  state  is  ill-founded. 

Exception  is  taken  by  the  state  because,  as  contended, 
no  finding  was  made  by  the  referee  as  to  the  fifth  ground 
of  complaint.  We  are  disposed  to  the  view  that  the  several 
findings  of  the  referee  fairly  cover  and  include  the  issue 
presented  by  the  paragraph  of  the  petition  referred  to. 
In  the  sixth  paragraph  of  the  findings  it  is  found  that  the 
reports  of  the  financial  condition  of  the  society  filed  with 
the  state  auditor  were  not  full,  complete  and  accurate 
statements,  such  as  are  reijuired  by  law.  In  regard  to  this 
complaint  of  the  state,  it  is  to  be  observed  that  a  diflference 
of  opinion  exists,  having  a  reasonable  foundation  for  its 
basis,  as  to  the  exact  nature  and  scope  of  the  information 
the  financial  reports  to  the  state  auditor  should  contain. 
The  reports  made  to  the  auditor  were  not  false  and  fraud- 
ulent in  the  sense  that  they  were  intended  to  deceive  the 
insurance  department,  and  thereby  obtain  a  license  and 
permission  to  continue  a  business  which  was  being  con- 
duett^  in  fraud  of  the  rights  of  the  members  of  the  society. 
It  is  a  fraud  of  this  character,  as  we  understand  the  stat- 
ute, that  is  refeiTed  to  in  the  section  on  which  this  action 
is  grounded.  The  mere  fact  that  the  reports  of  the  society 
to  the  auditor  did  not  contain  all  the  information  they 
properly  should,  does  not  justify  the  inference  that  the 
society  is  conducting  a  fraudulent  business,  within  the 
uieauing  of  that  section.  The  officers  of  the  society  have 
faileil  to  include  in  their  reports  to  the  insurance  depart- 
ment death  claims,  where  the  proofs  had  not  been  com- 
pl(»t(Ml  to  their  satisfaction  or  where,  for  any  reason  by 
them  deemed  sufficient,  the  claims  were  r^arded  as  un- 


Vol.  71]  JANUARY  TERM,  1904.  641 


State  V.  BaiikiTH  Fnioii  of  the  World. 


jnsf,  and  for  the  satisfaction  of  which  no  h^gal  liability 
was  dinnncHi  to  exist  against  the  society.     It  is  not  to  be 
tUnibtwl  that  all  reasonable  rtniuirements  of  the  insurance 
d(  piirtnient  in  regai-d  to  disclosures  of  liabilities,  either 
contingent  or  fixed,  actual  or  apparent,  are  to  be  complied 
with  by  every  insurance  society  coming  within  its  jurisdic- 
tion.   Kut  these  requirements,  whatever  they  may  be,  are 
of  a  uniform  character,  and  a  general  rule  in  that  regard 
bears  upon  each  society  doing  a  like  business  in  the  same 
way.    The  statute  under  consideration  specifically  rcnjuires 
that,  in  the  annual  report  to  the  auditor,  information  shall 
be  discloscMl  as  to  the  number  of  losses  or  benefit  liabilities 
incuiTed,  and  the  number  and  kind  of  claims  compromised 
or  resisteil,  with  a  brief  statc^ment  of  the  reasons  therefor. 
(Compiled  Statutes,  ch.  43,  sec.  100,  Annotated  Statutes, 
r>492.)     It  is  clearly  the  duty  of  the  proper  officers  of  the 
d(»f(*ndant  society  to  furnish,  in  their  reports  to  the  insur- 
ance d(*partment,  the  infornmtion  above  specifi(Hl  and  this 
includes,   of  course,   every   claim  for   death   benefits  for 
which  i)r()ofs  have  been  furnished  in  accordance  with  the 
rules  and  requirements  of  the  society,  even  though  it  is 
b(  lieve<l,  or  as  a  matter  of  fact,  there  do  exist  good  and 
sufficient  reasons  for  regarding  the  claim  as  unfounded, 
and  for  the  satisfaction  of  which  no  liability  ejtists  against 
the  society.    The  conclusion  of  the  referee  regarding  this 
phase  of  the  controvc^i-sy  is:    "If  permitted  to  do  busi- 
ness the  Bankers  Union,  as  well  as  its  officers  who  are  de- 
fendants in  this  case  and  their  successors,  should  be  en- 
joined from  withholding  information  from  their  reports, 
and  from  the  auditor  of  public  accounts  of  this  state,  of 
information  of  the  nature  indicated,  and  any  other  in- 
formation, or  means  of  deriving  information,  as  to  the 
business  and  business  methods  of  such  Bankers  Union  of 
the  World,  which  said  auditor  may  deem  necessary."    This 
conclusion  is  believed  to  be  a  correct  construction  of  the 
law  and  is  therefore  confirmed. 

As  to  the  sixth  ground  of  complaint,  the  referee  finds  as 
follows:     "It  is  provided  by  section  A,  division  3  of  the 
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eonstitution  of  the  Bankers  Union  of  the  World,  that  the 
supreme  officers  of  the  supreme  lodge  shall  be  9  in  number. 
These,  by  section  C,  division  1  of  said  constitution,  are 
n^iuired  to  be  elected  by  supreme  lodge  delegates.  It  is 
further  provided  in  said  section  A,  as  follows:  ^There 
may  also  be  not  more  than  8  directors  elected  by  said  su- 
preme officers.  The  officials  above  designated  shall  to- 
gether constitute  a  board  of  directors,  and  all  the  power 
and  authority  of  the  supreme  lodge  shall,  when  not  in 
session,  be  vested  in  the  board  of  directors,  the  same  as 
though  the  said  supreme  lodge  was  regularly  convened  in 
open  session.'  It  is  provided  in  section  B,  division  3  of 
said  constitution,  that:  ^All  of  said  officers  of  the  su- 
preme lodge  shall  be  elected  for  the  term  of  2  years,  and 
until  their  successors  are  elected  and  qualified.'  The 
effect  of  the  above  provisions  is  to  create  a  possible  board 
of  directors  17  in  number,  of  which  board  8  members  are 
t.o  b(^  elected  by  the  executive  officers.  These  8  directors 
are  not  to  be  chosen  by  the  members  of  the  Bankers  Union 
of  the  World,  nor  by  the  representatives  of  the  said  mem- 
bers selected  for  that  puroi)se."  The  referee  concludes: 
''The  provisions  for  the  appointment  of  8  directors 
by  executive  officers  is  entirely  nugatory,  for  the  reason 
that  this  method  of  providing  directors  is  in  conflict  with 
section  91,  chapter  43,  Compile<l  Statutes  (Annotated 
Statutes,  6483),  requiring  that  fraternal  beneficial  aBSo- 
ciations  shall  have  'a  representative  form  of  government.' 
If  the  Bankers  Union  is  permitted  to  do  business,  there 
shall  be  an  injunction  against  the  appointment,  or  the 
recognition  of  any  director  appointed  by  supreme  lodge 
officei-s."  Th(»se  findings  and  conclusions  are  confirmed, 
and  the  provisions  for  the  sehnlion  of  8  directors  by  the 
executive  officers  is  held  to  be  a  nullity,  and  of  no  force, 
because  violative  of  the  section  mentioned,  which  declares 
that  such  societies  shall  have  and  maintain  a  representa- 
tive form  of  government  in  the  management  of  their 
affairs.  \\Tiile  the  internal  affairs  of  the  society  are,  ex- 
cept where  confiicting  with  the  law,  matters  of  concern 
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only  for  the  membership  of  the  organization,  and  are  not 
l)r<>perly  under  the  control  or  direction  of  the  courts,  it  is 
(luite  patent  to  us  that  a  large  share  of  the  difficulties 
which  have  been  incurred  by  the  defendant  society  arises 
by  reason  of  its  methods  of  government.  It  has  no  direc-  • 
tory,  in  the  proper  sense  of  the  word,  to  guide  and  direct 
the  general  management  of  its  affairs.  Its  directory,  as 
provided  for,  as  has  been  noted,  is  clearly  in  violation  of 
the  statute;  but  even  this  provision  for  a  dii'ectory  hits  not 
lK»en  attempted  to  be  put  into  practical  operation  by  those 
purporting  to  have  authority  so  to  do.  The  management 
of  the  affairs  of  the  society,  by  its  membership  and  under 
its  constitution  and  by-laws,  has  been  left  exclusively 
within  the  control  of  its  supreme  executive  officers.  Tht-se 
ofti((Ts  have  not  only  had  to  do  with  the  general  affairs  of 
( he  siK'iety,  but,  in  a  measure  and  in  many  instances,  have 
dealt  with  themselves  in  making  contracts  in  such  a  way 
that  their  personal  intc^rests  and  the  interests  of  the  so- 
i-iety  at  large  have  come  in  direct  confliet,  and  because 
thereof,  the  latter  has  been  the  gi'eater  sufl*erer.  In  this 
connection  it  is  proper  to  note  that,  by  the  finding  of  the 
referee,  it  is  made  to  appc^ar  that,  soon  after  the  organiza- 
tion of  the  society,  a  sweeping  contract  was  made  by  those 
purporting  to  act  in  its  behalf  with  its  president,  the  na- 
ture of  which  need  not  here  be  discussed,  which,  because  of 
its  objectionable  features,  was  later  on  abrogated,  and  in 
January,  1902,  an  arrangement  was  made  whereby  the 
president  was  to  receive  a  stateil  salary  a  month,  "and  com- 
missions at  the  rate  of  5  cents  a  $1,000  for  single  life 
[>olicies,  and  7  and  a  half  cents  on  joint  policies,  on  all  the 
policies  shown  by  certain  books  of  the  Bankers  Union 
designated  as  A,  B  and  C'  The  receipt  of  th(*se  commis- 
sions ended  in  June,  1903,  after  something  like  $4,000  had 
been  received  under  the  contract.  As  a  conclusion  of  law, 
the  referee  holds  that  because  of  the  provisions  of  section 
103,  chapter  43,  Compiled  Statutes  (Annotated  Statutes, 
6495),  the  Bankers  Union  of  the  World  had  no  right  to 
give  to  its  president  a  commission  on  its  membership  al- 
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r(*a<ly  scvured,  and,  cons^Hiut'iitly,  if  the  Roeiety  is  per- 
initttMl  to  do  business,  it  shoirid  be  enjoined  from  paying, 
and  its  prc^sident  should  be  enjoinnl  from  receiving  pay  or 
credit  for,  com  missions  to  any  amount  of  that  character. 
The  conclusion  reached  by  the  referee  is  a  correct  inter- 
pretation of  the  law  and  is  approved.  With  reference  to 
the  last  ground  of  complaint,  the  referee  finds  upon  the 
fullest  investigation,  and  we  are  dispased  to  adopt  his 
finding,  that  the  charge  made  is  not  sustained  by  the  evi- 
dence. The  refer(*e  finds:  First,  "From  the  organization 
of  the  linkers  Union  of  the  World,  its  president  advancinl 
various  sums  to  it  and  for  its  use.  There  is  in  evidence 
no  tabulated  stat(Mueut  of  the  amounts  drawn  out  by  him. 
There  is  in  evidence  sufficient  data  to  show  that  the 
amounts  paid  to  him  <is  salary,  not  including  commissions, 
an»  15,015.76.  The  Uanki  rs  Union  began  business  Novem- 
b<»r  14,  1898.  The  period  above  contemplated  is  therefore 
over  5  years.  The  net  sum  he  has  received  as  salary  is  at 
the  rate  of  less  than  f  1,000  ]>er  annum  during  the  exist- 
ence of  the  Bankers  Union  of  the  World."  And,  second, 
'Th(»re  was  paid  the  vice-presid(*nt,  the  wife  of  the  presi- 
dent of  the  Bankers  Union,  for  services  in  1903,  f50  a 
month  for  a  short  period.  She  received  for  the  remainder 
of  the  year,  for  editing  the  official  paper  of  the  Bankers 
Union,  $150  a  month.  The  salary  of  the  president  of*  the 
Bankers  Union,  for  the  year  1903,  was  |600  a  month.  The 
salaries  just  referrcnl  to  I  find  are  not  exorbitant." 

A  consideration  of  the  entire  reiord  leads  to  the  con- 
clusion that  the  defendant  so(*iety  should  be  reinstated 
and  permitted  to  continue  its  business ;  that  such  an  order 
will  best  subserve  the  interests  of  its  certificate  holders, 
whose  rights,  we  are  disposed  to  view,  were  the  principal 
object  of  legislative  solicitude  in  the  enactment  of  the  sec- 
tion of  the  law  we  have  under  consideration.  In  the  fur- 
ther prosecution^  of  the  business  affairs  of  the  society,  its 
(executive  offlcei'S  who  are  made  defendants  in  this  action 
should  be  restrained  from  doing  those  things  herein  found 
to  be  irregular  or  not  in  compliance  with  the  requirements 
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of  the  law,  and  from  withholding  from  the  state  auditor 
any  and  all  information  pertaining  to  its  affairs,  showing 
itK  iinnncial  condition  or  relating  to  claims  for  death  losses 
and  disability  benefits,  whether  the  liability  has  been  ad- 
justed or  in  process  of  adjustment,  or  whether  the  claim 
has  h(H'j\  compromised  or  is  resists,  and  all  other  needful 
and  necf^sary  information  required  by  the  rules  of  the  in- 
surance department,  in  the  exercise  of  its  supervisory  au- 
thority over  the  affairs  of  insurance  societies  organizcnl 
undt^r  the  law  under  which  defendant  is  operating. 

Th(*  costs  of  the  action  should  be  taxed  against  the  de- 
fendant society,  as  by  section  106,  chapter  43,  Compiled 
Statutes  (Annotated  Statutes,  6498),  is  provided  shall  be 
don& 


Richard  Gouu)  v.  State  of  Nebeaska. 

Filed  Apbil  21,  1904.    No.  13,642. 

1.  Trial:    Brbob.     In  order  to  predicate  error  on  the  ftict  that  the 

father  of  a  state's  witness  was  permitted,  while  she  waa  testify- 
ing, to  sit  near  her  in  the  court  room,  it  must  affirmatively  ap- 
pear that  his  presence  caused  her,  in  giving  her  evidence,  to 
deviate  from  the  truth,  or  color  her  statements  to  the  prejudice 
of  the  accused. 

2.  Secondary  Evidence.     Where  it  is  shown  that  a  note  and  certain 

letters  written  by  the  accused  to,  and  received  by,  a  child  alleged 
to  have  been  enticed  away  from  her  parents  by  him,  have  been 
totally  destroyed  by  her,  at  his  request,  and  can  not  be  restored 
or  produced,  and  that  she  remembers  their  contents,  she  may  be 
permitted  to  give  oral  evidence  of  what  they  contained. 

S,  Instructiona.  Instructions  examined,  and  field  to  have  been  prop- 
erly given. 

4*  Evidence.  Record  examined,  and  the  evidence  held  sufficient  to 
sustain  the  verdict  ' 

5.  Sentence.  Where  a  man  of  mature  years,  who  is  married  and  has 
a  family  of  7  children,  is  guilty  of  enticing  a  girl  of  15  years  of 
a^e  away  from  her  parents  for  an  unlawful  purpose  and  in  vio- 
late on  of  the  provisions  of  section  20  of  the  criminal  code,  he 
b&Eng  a  minister  of  the  gospel  and  she  a  member  of  his  church, 
a  sentence  of  6  years  in  the  penitentiary  is  not  an  excessive  pun- 
iBhment  for  his  crime. 
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Error  to  the  district  court  for  Merrick  county:  Oonrad 
HoLLENBKOK,  JuoGB.    Afflfmed. 

Patterson  &  Patterson,  for  plaintiff  in  error. 

F.  N.  Prout,  Attorney  General,  and  Norris  Brown, 
contra. 

Barnes^  J. 

At  the  September,  1903,  term  of  the  district  court  for 
Merrick  county,  one  Richard  Gould  was  tried  and  con- 
victed of  the  crime  of  child  stealing.  After  his  motion  for 
a  new  trial  was  overruled,  the  court  sentenced  him  to  im- 
prisonment in  the  penitentiary  of  this  state  for  the  period 
of  6  years.  To  reverse  that  sentence  he  prosecuted  error  to 
this  court,  and  will  hereafter  be  called  the  plaintiff. 

In  the  first  assij^nment  of  error  the  plaintiff  complains 
because  the  father  of  Eva  Flint,  the  child  charged  in  the 
information  to  have  been  stolen  or  enticed  away,  was  al- 
lowed to  remain  seated  near  her  while  she  testified  on  the 
trial  of  the  case.  The  plaintiff  states  no  reasons  in  sup- 
port of  this  assignment  which  in  any  way  appeal  to  our 
consideration.  The  substance  of  all  that  is  said  by  him 
is,  that  he  thinks  the  father  had  manufactured  testimony 
in  the  nature  of  a  family  record,  which  was  introduced  in 
evidence  as  exhibit  "A" ;  and  for  that  reason  his  being  al- 
lowed to  sit  facing  his  daughter  while  she  was  testifying 
was  prejudicial  to  the  plaintiff's  rights,  A  careful  ex- 
amination of  the  record  fails  to  disclose  any  improi)er 
conduct  on  the  part  of  the  father,  and  it  nowhere  appears 
that  the  testimony  of  the  daughter  was  in  any  way  affected 
by  the  father's  presence. 

The  plaintiff,  by  his  second  assignment,  contends  that 
the  court  erred  in  allowing  the  witness,  Eva  Flint,  to  give 
oral  evidence  of  the  contc^nts  of  a  note  she  had  received 
from  him  the  day  before  they  left  the  state,  and  certain 
letters  theretofore  written  by  him  and  received. by  her. 
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The  only  argument  made  by  counsel  in  support  of  this 
contention  is,  that  no  sufficient  foundation  was  laid  for 
the  introduction  of  this  class  of  testimony.  It  api>ears 
from  the  record  that  the  note  and  the  letters  in  question 
were  written  by  the  plaintiff,  and  rweived  by  the  witness ; 
that  after  she  had  read  them,  at  his  special  request,  they 
were  totally  destroyed  by  her;  so  that,  as  she  testified,  it 
was  impossible  to  find  or  restore  them.  In  addition  to 
these  facts,  the  witness  stated  that  she  could  remember 
certain  portions  of  what  the  note  and  letters  contained. 
Thereupon  she  was  permitted  to  state,  in  detail,  such  parts 
of  them  to  the  jury  iis  she  could  remember.  It  thus  ap- 
pears that  a  sufficient  foundation  was  laid  for  the  intro- 
duction of  this  evidence,  and  plaintiff's  contention  is  with- 
out merit. 

fhe  next  assignment  of  error  argued,  in  substance,  is, 
that  the  court  erred  in  permitting  the  witness,  Eva  Flint, 
to  state  that  she  would  not  have  gone  away  but  for  iho 
inducements  of  plaintiff'.  The*  facts  constituting  those* 
matters  of  inducement  had  bw^n  properly  put  in  evidence, 
and  after  the  witness  had  testified  to  them  in  detail,  she 
then  stat(^d  that,  but  for  tlu^m,  she  would  not  have  left  h(»r 
home  with  the  acitused.  It  wa^J  proper  for  her  to  state 
these  mattei*s,  to  give  the  actions  and  statements  of  th<» 
accused,  and  state  what  effect  tlu\y  had  on  lu?r.  Therefore? 
the  court  did  not  err  in  rtH^!eiving  this  evidi^nce. 

It  is  further  conteudc<l  that  the  court  (Tred  in  giving  th(» 
jury  his  instruction  numbered  1,  on  his  own  motion.  ^Ve 
have  examined  this  instruction,  and  fin<l  that  it  contains 
a  fair  and  impartial  statement  of  the  charges  containe<l  in 
the  several  counts  of  the  amendcnl  information  on  which 
the  accus(Hl  was  tried,  and  informed  the  jury  of  th(^  issues 
presented  for  their  consideration.  It  is  insisttnl,  how(*v(T, 
that,  be<*ause  the  state  elcHted  to  rely  for  a  cojiviction  on 
the  third  count  of  the  information,  it  was  error  for  the 
court  to  mention  the  other  two  counts.  We  are  unable  to 
agree  with  this  contention.  It  was  the  duty  of  the  court 
to  advis(»  the  jury  of  Uu*  facts  chargcnl  in  the  information. 
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which  was  fairly  and  impartially  done.  This  was  im- 
mediately followed  by  a  direction  to  them,  as  follows: 
'^The  state  having  elected  to  rely  upon  the  third  count  of 
the  information,  the  first  and  second  counts  are  therefore 
withdrawn  from  your  consideration.  Therefore  the  only 
questions  for  your  consideration  in  this  case  are  the  al- 
legations contained  in  the  third  count  of  the  information." 

It  thus  appears  that  the  statements  contained  in  thv, 
first  and  se(*ond  counts  of  the  information  were  entirely 
withdrawn  from  the  consideration  of  the  jury,  and  in  such 
a  manner  that  they  could  not  have  been  misled  to  the 
prejudice  of  the  plaintiflf  by  this  instruction. 

Complaint  is  also  made  of  the  giving  of  instructions 
numbennl  one,  two,  three  and  four,  asked  for  by  the  state. 
The  best  way  to  dispose  of  these  assignments  is  to  consider 
them  separately  and  in  connection  with  se<*tion  20  of  the 
criminal  code  under  which  the  proseciition  took  place, 
which  providers  as  follows:  ^*Any  person  who  shall  ma- 
liciously or  forcibly  or  fraudulently  lead,  take,  or  carrj* 
away,  or  decoj',  or  entice  away,  any  child  under  the  age  of 
eightet»n  years,  with  intent  unlawfully  to  detain  or  conceal 
such  child  from  its  parent  or  parents,  or  guanlian,  or  other 
person  having  the  lawful  charge  of  such  child,  shall  he  im- 
prisoned in  the  penitentiary  not  more  than  twenty  years 
nor  less  than  on(»  year." 

U\  the  first  of  th<'se  instructions  complaine<l  of  the 
jury  w<*re  told,  in  subst^mce,  that  any  solicitation,  rei>re- 
sentation  or  suggestion  ma<le  to  Eva  Flint  by  the  accus<Ml 
for  the  puri)ose  of  inHuencing  her  to  leave  her  fath(»r 
would,  if  it  actually  induced  her  to  go  away,  be  sutticieiit 
to  make  out  a  cas<»  of  enticing. 

Ry  the  s<Hon<l  instruction  the  jury  were  informed  that 
it  was  unnecessary  for  the  state  to  (»st4iblish  beyond  a  r(»a- 
sonabl(»  doubt  that  it  wa«  the  intention  of  the  def(»ndant 
in  enticing  Eva  Flint  away,  if  he  did  entice  her  away,  to 
l)oth  <letnin  and  conc(»al  her  fnmi  her  fath<M';  that  it  was 
sufficient  for  them  to  find  from  the  evidenc<»  lx\vond  a 
reasonable  doubt   that  it  was  his  intention  to  do  either. 
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And,  if  they  so  found,  it  would  be  sufficient  to  make  out  a 
case  of  enticement,  with  intent,  as  charged  in  the  informa- 
tion. 

By  the  third  instruction  the  jury  were  told  that,  while 
it  was  necessary  for  them  to  find  and  determine  the  intent 
of  the  accused,  beyond  a  reasonable  doubt,  yet  in  so  doing 
it  would  be  immaterial  for  them  to  determine  whether  Eva 
Flint  joined  in  said  intent  or  not.  In  short,  the  substance 
of  this  instruction  was,  that  the  intent  with  which  the  ac- 
cused performed  the  acts  complained  of,  was  what  should 
be  considered  by  them,  and  that  the  intent  of  Eva  Flint 
in  leaving  her  home  with  him  was  immaterial. 

By  the  fourth  paragraph  of  the  instructions  the  jury 
were  told,  in  substance,  that  in  order  to  establish  the  intent 
of  the  accused  it  was  not  necessary  for  the  state  to  show 
that  it  w^as  his  intent  to  detain  or  conceal  P^va  Flint  from 
her  father,  against  her  will.  No  authorities  are  cited  to 
prove  that  these  instructions,  or  any  of  them,  w(4*e  (mto- 
neous.  And  we  are  satisfied  that  thore  is  nothing  (-(mtained 
in  them  which  could  in  any  manner  prejudice  plaintitt*\s 
legal  rights.  They  seem  to  cover  the  propositions  of  law 
involved  in  the  case,  and  to  state  fairly  to  the  jury  what  it 
was  necessary  for  the  state  to  prove  beyond  a  reasonable 
doubt,  in  order  to  warrant  a  conviction,  under  the  section 
of  the  statutes  above  (juotc^d. 

The  next  assignment  of  errcu*  is.  that  the  evidence  is  not 
sufficient  to  sustain  the  verdict.  This  question  seems  to 
be  replied  on  to  a  greater  extent  tlum  any  of  the  others,  and 
is  argued  at  considerable  length  by  counsel  for  th(^  plain- 
tilf  in  error.  Th(*  gist  of  the  argument  seems  to  be  that 
the  plaintiff  and  his  c(mnsel  appear  to  labor  undoT  th(» 
impression  that  bc^cause  Eva  Flint  consenttnl  to  go  away 
with  the  plaintitT,  thnt  he  is  innocent  of  the  charge  of 
child  stealing.  To  susUiin  this  conb^ntion  would  practi- 
cally sc»t  aside,  and  hold  for  naught,  the  statute*  under 
which  this  prosecution  was  conducted.  It  nnist  be  l)orne 
in  mind  that  the  offens<*  of  (*n<  icins>"  a  child  away  for  unlaw- 
ful purposes,  witliout  the  use  of  violence,  is  (entirely  sepa- 
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rate  and  distinct  from  the  one  of  forcible  abdnction.  The 
fact  that  Eva  Flint  consented  to  leave  har  parents,  with 
the  accused,  is  immaterial.  The  offense  is  complete  if  the 
accused  enticed  her  away  with  the  unlawful  intent,  and  by 
holding  out  hopes  of  some  advantage  to  her,  or  by  allui-e- 
ments  persuaded  her  to  go  with  him.  The  word  "entice," 
aB  used  in  this  statute,  must  be  given  its  ordinary  and 
usual  meaning,  which  is:  To  draw  on;  to  instigate  by 
inciting  hope  or  desire;  to  allure,  especially  in  a  bad  sense; 
to  lead  astray,  to  tempt,  to  incite.  Its  synonyms  are :  To 
allure ;  to  coax ;  to  destroy ;  to  seduce ;  to  tempt ;  to  invt'igh ; 
to  persuade,  and  prevail  on.  That  the  accused,  by  his  state- 
ments to  Eva  Flint,  persuaded  and  induced  her  to  leave  her 
home  and  go  with  hiin  for  his  unlawful  purposes,  is  fully 
and  completely  established  by  the  evidence  contained  in 
this  record. 

Lastly,  the  plaintiff  contends  that  the  court  should  re- 
duce his  sentence;  that  6  years  in  the  penitentiary  is  too 
long  a  term,  and  too  severe  a  punishment  for  the  offense 
committed  by  him.  It  appears  from  the  record  that  the 
plaintiff*  is  a  man  of  mature  years,  having  a  wife  and  7 
children ;  that  he  was  pastor  of  the  church  of  which  Eva 
Flint  and  her  mother  were  members;  that  taking  advan- 
tage of  his  confidential  relations  with  them  as  their  spirit- 
ual adviser,  he  frequented  their  home;  that  Eva  Flint  was 
a  girl  about  15  years  old,  perhaps  a  year  older,  but  not 
exceeding  that  age;  that  shortly  after  the  accused  com- 
menced his  visits  to  her  home  he  began  his  attempts  to  in- 
duce her  to  accompany  him  to  some  distant  state,  and  par- 
ticipate with  him  in  his  unlawful  purposes.  It  appeals 
that  she  hesitated  to  leave  her  parents,  but  her  hesitations 
were  overcome  by  his  blandishments  and  promises,  to- 
gether with  his  pretendcHl  solicitude  for  and  care  of  her; 
that  finally  persuad(»d  by  his  promises  she  yielded  to  him, 
and  acompanied  him  from  her  home  to  Aurora  in  Hamil- 
ton county,  from  thence  to  Lincoln,  from  there  to  Omaha, 
to  St.  Paul,  ]\rinnesota,  to  Minot  and  finally  to  Williston, 
North  Dakota,  whore  she  entered  upon  a  course  of  illicit 
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relations  with  him,  and  where  they  were  found  living  to- 
gether as  man  and  wife  at  the  time  of  his  arrest.  On  the 
trial  he  offered  no  explanation  of  his  conduct,  and  there 
appears  a  letter  in  the  record  from  him  to  the  father  of 
this  child  in  which  he  acknowledges  his  guilt.  The  foUow- 
'ng  is  a  part  of  the  letter:  "My  plans  were  well  laid,  and 
I  w^orked  while  others  slept.  Some  day  you  will  hear  from 
us  again.  When  you  get  this  we  will  be  hundreds  of  miles 
from  here.'' 

A  careful  examination  of  the  record  in  this  case  satisfi(vs 
us  of  the  guilt  of  the  accused.  With  this  view  of  the  case 
we  are  unable  to  say  that  his  sentence  is  too  severe.  His 
conduct  was  so  reprehensible  that  it  would  shock  the  sen- 
sibilities of  the  irreligious,  even  those  who  are  "dead  in 
trespasses  and  in  sin.''  Such  conduct  on  the  part  of  a 
minister  of  the  gospel  can  not  be  too  severely  censured. 
The  accused  made  use  of  his  confidential  relation  as  spirit- 
ual adviser  of  the  moUier  and  daughter  to  frequently  visit 
this  family  which  he  has  disgracfxl,  and  entice  from  her 
home  this  child  whose  ruin  \w  has  accomplished;  and  in 
our  judgment  "the  punishment  fits  the  crime,"  and  the 
judgment  of  the  district  court  is 

Affirmed. 


Herman  Mendel  v.  James  E.  Boyd. 

FiuftD  Apbil  21,  1904.    No.  13,487. 

1.  Witness:    Voluminous  Accounts.     Where  a  book  contains  volumi- 

nous accounts  or  transactions,  the  examination  of  which  could 
not  conveniefntly  take  place  in  court,  an  accountant,  who  had 
made  an  examination  of  the  book,  may  testify  as  to  the  result  of 
his  computation  therefrom,  but  not  as  to  mere  inferences. 

2.  Drafts:    Evidence  of  Payment.     Where  the  question  was  whether 

certain  drafts  had  been  paid  for  when  issued,  ati  accountant,  who 
had  examined  the  books  of  the  bank,  was  permitted  to  testify  as 
to  what  the  books  showed  in  regard  to  that  question:  Heidi 
error. 

45 
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:    Authority  of  Casiiieb  of  Bank.    The  general  authority  ol 

a  cashier  of  a  bank  does  not  authorize  him  to  issue  drafts  of  the 
bank  for  himself  or  for  his  private  use. 


4.  :  Proof  of  Payment.  When  it  appears  that  he  has  thus  is- 
sued drafts,  there  is  no  presumption  that  they  were  paid  for  when 
issued,  and  the  burden  is  on  the  party  claiming  they  were  thus 
paid  for  to  prove  it. 

Ebrob  to  the  district  court  for  Douglas  county:  WiL- 
LARD  W.  Slaubaugh,  Judge.    Reversed. 

John  P.  Breen  and  Frank  H.  Gaines,  for  plaintiflf  in 
error. 

jS.  R.  Rush  and  Howard  B,  timith,  contra. 

Albert,  C. 

One,  since  deceased,  while  cashier  of  a  state  bank  in 
Iowa,  euibe7iZlwl  $18,000  of  the  funds  of  the  bank.  Flerinan 
Mendel,  the  plaintiflf  in  this  action,  and  another  were  his 
bondsmen,  and  made  good  the  shortage.  A  large  portion 
of  the  funds  thus  embezzleil  were  lost  by  the  cashier  in 
gambling  on  the  board  of  trade,  through  the  defendant 
who  conducted  a  commission  house.  The  plaintiff  by  ajs- 
signment  succeeded  to  the  rights  of  his  fellow  bondsman 
in  the  premises,  and  brought  this  action  against  the  de- 
fendant for  the  full  amount  of  the  cashier  s  shortage  to  the 
bank.  The  petition  sets  forth  19  drafts,  aggregating  121,- 
125,  which,  it  is  allege<l,  were  rec*eived  by  the  defendant 
from  the  cashier  in  the  gaming  transactions.  Each  draft 
repn\s(»nts  a  sc?parat(»  transaction,  and  each  transaction  is 
made  the  basis  of  a  s(»parat(»  cause  of  action  in  the  petition. 
The  case  is  here  for  the  s(x*ond  time.  The  former  opinion 
is  unofficially  reported,  under  the  present  title  in  3  Neb. 
( Unof . )  473,  and  contains  a  somewhat  extended  statement 
of  the  facts.  The  principal  (|uestion  of  fact,  on  the  first 
trial,  appears  to  have  Ix^^n  as  to  th(^  amount  Avhich  the 
cashier  had  received  from  the  defendant  in  the  transac- 
tions and  returned  to  the  bank.     In  the  former  opinion. 
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reversing  the  judgment  of  the  district  court,  Babnes^  C. 
(now  judge),  said: 

"Therefore,  in  any  event,  the  verdict  in  this  caise  should 
have  been  for  the  plaintiff.  We  are  satisfied  that  a  verdict 
for  |3,500  would  not  have  been  excessive.  For  this  reason 
the  judgment  herein  must  be  reversed." 

The  evidence  on  the  second  trial  was  the  same  as  that  on 
the  first,  save  that  the  defendant  undertook  to  show  by  an 
expert  accountant,  that  6  of  the  drafts  had  been  paid  for 
when  issued.  The  trial  resulted  in  a  verdict  for  the  de- 
fendant, and  judgment  was  given  accordingly.  The  plain- 
tiff brings  error. 

As  the  plaintiff's  right  to  recover  on  the  evidence  ad- 
duced on  the  first  trial  is  established  by  the  former  opinion, 
for  a  justification  of  the  present  verdict  we  must  look  to 
the  testimony  of  the  expert  accountant,  which  is  the  only 
additional  evidence  adduced  on  the  second  trial.  One  of 
the  principal  errors  assigned  is  based  on  the  reception  of 
his  evidence.  Aft(»r  qualifj-ing  as  an  expert  and  showing 
that  be  had  made  an  examination  of  the  books  of  the  bank, 
which  were  in  court  and  identified,  the  witness  was  ex- 
amine as  follows : 

Q.  You  may  state  whether  you  made  an  examination  of 
the  books  of  the  State  Bank  of  Neola,  as  to  whether  or  not 
draft.  Exhibit  16,  No.  37,848,  dated  June  1,  amounting  to 
|1,500,  was  paid  for  when  issued? 

A.  I  have  made  such  examination. 

Q.  You  may  state  whether  or  not  the  entries  upon  the 
books  of  the  state  bank  of  Neola,  or  what  they  show  with 
respect  to  the  payment  for  draft  Exhibit  No.  16? 

Objected  to  on  the  grounds  that  the  book  is  the  b(^t  evi- 
dence, and  calling  for  a  conclusion.  Objection  was  over- 
ruled. 

A.  The  books  of  the  state  bank  of  Neola  show  that  Ex- 
hibit 16,  draft  No.  37,848,  for  |1,500,  was  paid  for  when 
issued. 

Substantially  the  same  record  was  made  as  to  the  other 
5  drafts.    It  seems  to  us  that  this  evidence  was  so  clearly 
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incompetent  as  to  leave  little  room  for  a  diflference  of  opin- 
ion. One  of  the  elementary  rules  which  governs  in  the 
production  of  evidence  is  that  which  requires  the  best  evi- 
dence of  which  the  case  in  its  nature  is  susceptible.  That  a 
book  itself,  ordinarily,  is  the  best  evidence  of  its  contents 
will  be  conceded.  The  foregoing  rule  has  been  relaxed 
where  the  book  contains  complicated  or  voluminous  ac- 
counts or  transactions,  the  examination  of  which  could  not 
conveniently  take  place  in  court.  In  such  c^ses  it  is  the 
practice  to  permit  an  accountant,  who  has  made  an  ex- 
amination of  the  book,  to  state  the  result  of  his  computa- 
tion therefrom.  1  Greenleaf,  Evidence  (13th  ed.),  sec.  93; 
12  Am.  &  Eng,  Ency.  Law,  sec.  2,  p.  428.  But,  in  the 
present  case,  the  question  was  whether  the  6  drafts,  or  any 
of  them,  had  been  paid  for  when  issued.  This  involved 
only  6  transactions,  simple  in  their  nature.  The  entries, 
which  the  defendant  relied  upon  as  showing  such  payment, 
should  have  been  pointed  out,  and  the  question  of  what 
they  showed  left  to  the  jury.  If  the  entries  were  made  in 
technical  language,  or  were  ambiguous,  there  is  no  doubt 
they  might  have  been  explained  by  any  witness  having 
shown  himself  competent  to  make  the  explanation.  But  to 
permit  a  witness  to  examine  such  entries,  and  then  give  in 
evidence  the  inferences  which  he  drew  therefrom  was 
clearly  improper.  Whether  the  book  itself  would  be  ad- 
missible in  evidence  to  prove  or  disprove  such  payment,  in 
an  action  betwcH^n  the  present  parties,  is  a  question  that  is 
not  n(V(*ssarily  presented  by  the  record. 

One  paragi'apli  of  the  charge  to  the  jury,  and  which  is 
th(*  basis  of  another  assignment  of  error,  is  as  follows: 

"1st.  Whether  or  not  the  drafts,  Exhibits  1,  2,  13,  14, 
15  and  JG,  or  any  of  them,  of  the  Neola  State  Bank,  wen* 
paid  for  on  their  issuance,  and  the  burden  is  upon  the 
l)]aiutilf  to  establish  by  a  preponderance  of  evidence  that 
said  drafts  were  not  paid  for." 

The  ()  drafts  nuaitioned  in  the  foregoing  instruction  are 
the  drafts  whi(*h  the  defendant  undertook  to  show  by  the 
(»xpert  had  been  paid  for  when  issued.    Some  of  them  were 
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sigiKMl  by  the  cashitT  whose  peculations  gave  rise  to  this 
uition;  the  othern,  by  the  assistant  cashier;  all  of  them, 
however,  \\4*re  ishihhI  by  the  cashi(T  himself.  It  is  w(»ll 
Bt^tb^lj  that  the  ge^neral  authority  of  the  cashier  of  a 
Jmuk  ilnen  not  authorize  him  to  issue  drafts  of  the  bank  for 
tiitiisi'ir^  or  for  his  private  busin(*ss.  Lcc  v.  Smith,  84  Mo. 
304,  54  Am.  Rep.  101  ;  Anderson  i\  Kissam,  35  Feil.  099; 
Lamfton  i\  Beard,  30  C.  C.  A.  56,  45  L.  K.  A.  822;  West  St. 
LouIh  Hacings  Bank  v.  Shawnee  County  Bank,  5  Otto 
(U»  S,)?  537.  This  rule  is  founded  on  the  familiar 
rule  of  the  law  of  agency,  which  forbids  that  an  agent  shall 
act  for  liiiiiself  and  fur  his  principal  in  one  and  the  same 
tranKuctioii.  It  is  founded  on  sound  considerations  of 
public  policy,  and  the  recognizt^l  inability  of  any  person 
to  faithfully  serve  two  masters  at  the  same  time.  Con- 
sequently, when  the  cashier  issued  these  drafts,  he  did  so 
without  authority,  and  his  conduct  is  to  be  viewed  in  no 
moit^  favorable  light  than  that  of  any  other  person  who, 
without  authority,  ai^j^ropriates  the  property  of  another  to 
his  own  use.  Such  ai^proi)riation  in  commonly  called  con- 
veFHiuLi,  sometimes  by  a  harsher  t(Tm,  and  where  it  is 
shown,  a.s  in  this  case,  there  is  no  presumption  that  the 
\^^itujg-do<*r  has  paid  value  or  made  restitution,  the  bur- 
den is  upon  tha«ae  claiming  that  he  did  to  prove  it.  There 
may  be  a  question  wlit^ther  the  plaintiff,  by  the  evidence 
adduced  in  making  his  case,  did  not  commit  himself  to  the 
theory  that  the  buMen  was  on  him  to  show  that  the  drafts 
had  not  been  paid  for  when  issued.  But  as  the  case  must 
be  remanded  for  a  new  trial  on  other  grounds,  it  was 
thought  best  to  deal  with  the  instruction  sls  an  abstract 
proposition,  rather  than  as, it  stands  related  to  the  theory 
on  which  the  ca^e  was  tried. 

For  the  errors  point ed  out,  it  is  recommended  that  the 
judgment  of  the  district  court  be  reversed  and  the  cause 
remanded  for  further  proceedings  according  to  law. 

Fawcett,  C,  concurs. 
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Qlanville,  C. 

I  concur  in  the  conclusion  but  not  in  the  holding  an- 
nounced in  paragraph  2  of  syllabus. 

By  the  Court:  For  the  reasons  stated  in  the  foregoin*; 
opinion,  the  judgment  of  the  district  court  is  reverse<l  and 
the  cause  remanded  for  further  proceedings  according  to 
law. 

Reversed. 


Fred  Krug  Brewing  Company  et  al.  v.  Peter  Healey.* 

Filed  Apbil  21.  1904.    No.  13.317. 

1.  Petition.    Petition  examined,  and  held  to  state  a  cause  of  action. 

2.  Conversion:   Attachment:    Judgment.     In  an  action  for  conversiom 

pf  property  taken  from  the  possession  of  plaintiff,  where  defend- 
ants Justify  unaer  an  order  of  sale  of  attached  property  upon 
judgment  against  plaintiff's  vendor,  defendants  must,  at  all 
events,  show  a  valid  judgment  in  the  attachment  case  before  he 
can  question  plaintiff's  title. 

3.  Plea  of  Bes  Judicata.     In   such   action,   a   plea  of   res  judicata 

against  plaintiff's  title  is  not  sustained  by  proof  that  plaintiff, 
who  was  made  defendant  in  the  attachment  case,  but  against 
whom  no  judgment  was  rendered  therein,  had  moved  to  dis- 
charge the  attachment  and  his  motion  had  been  overruled.  Kim- 
hro  V,  Clark,  17  Neb.  408. 

4.  Evidence:   Motion  to  Strikg.     A  motion  to  strike  out  certain  evi- 

dence of  proceedings  in  such  attachment  case,  held  properly  sus- 
tained, when  the  evidence  was  closed  without  proof  of  the  af- 
fidavit, writ,  levy  of  the  writ,  or  final  judgment  therein  having 
been  offered. 

5.  Verdict:  No  Error.   Where  the  verdict  found  is  the  only  one  proper 

under  the  pleadings  and  evidence,  so  that  it  should  hhve  been 
directed  by  the  court  upon  the  motion  made,  there  is  no  prejudi- 
cial error  in  the  manner  in  which  the  case  was  submitted  to  the 

jury. 

Ekrou  to  the  district  court  for  Cuming  county:    Guy 
T.  (f RAVES,  Judge.    Affirmed. 

*  See  opinion  on  motion  for  rehearing,  p.  667,  post 
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Charles  F.  Tnttle  and  Allen  d  Reed,  for  plaintiffs  in 
error. 

P.  M.  MoodiCy  A,  R,  Olson  and  A.  Q.  Burke,  contra. 

Olanville,  C. 

The  defendant  in  error  commenced  an  action  in  the  dis- 
trict court  for  Cuming  county  against  the  plaintiffs  in 
(Tror  to  recover  for  the  conversion  of  a  stock  of  saloon 
goods  and  some  saloon  fixtures,  and  had  judgment.  Three 
petitions  in  error  are  tiled,  containing  54  assignments  each, 
but  they  are  identical  except  that  one  is  a  joint  petition 
by  the  plaintiffs  in  error  and  the  others  are  their  separate 
petitions.  Under  the  pleadings  and  evidence,  both,  if 
either,  are  liable,  and  the  case  will  be  discussed  upon  this 
theory.  In  the  condition  of  the  record  and  the  contentions 
of  parties,  it  would  be  very  difficult  to  make  a  fuir  con- 
nected preliminary  statement  of  the  case  without  making 
it  unreasonably  long,  and  we  prefer  to  make  the  necessary 
statement  in  connection  with  the  contentions  ba  we  dis- 
cuss them. 

The  first  contention  is  that  the  petition  does  not  state  a 
(.*ause  of  action,  and  the  point,  if  good,  is  saved  by  the 
record.  Much  argument  in  the  briefs  is  made  on  this  point, 
but  it  is  not  worthy  of  extended  discussion.  The  petition 
shows  that  the  defendant  in  error  was  in  possession  of  the 
property  involved ;  that  he  had  a  special  ownership  therein 
by  virtue  of  a  bill  of  sale,  a  copy  of  which  is  set  out ;  that 
the  bill  of  sale  was  given  to  him  as  security  for  |180  lent 
to  the  owner  of  the  property  who  gave  the  bill  of  sale, 
which  was  past  due  and  unpaid,  and  also  to  indemnify  him 
as  surety  for  such  owner  upon  notc^  amounting  to  fSOO 
which  he  had  been  compelled  to  pay,  and  no  part  of  which 
bad  been  repaid  to  him.  Copiers  of  the  notes  are  set  out 
showing  that  they  were  past  due.  It  alleges  an  unlawful 
and  wrongful  taking  and  conversion  of  the  property  by 
the  plaintiffs  in  error.    The  petition  is  sufficient. 
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Plaintiffs  in  error  answer  jointly,  and  admit  the  exist- 
ence of  tlie  bill  of  sale,  bnt  allege  that  the  bill  of  sale  was 
frandnlent  and  made  for  the  purpose  of  defrauding  the 
creditors  of  Fred  Ejniger;  that  it  was  made  March  17, 
1901,  and  not  placed  upon  record  until  the  22d  day  of  that 
month ;  that  the  defendant  in  error  took  possession  of  the 
saloon  and  fixtures  on  that  day;  "that  becoming  heavily 
indebted  to  various  creditors,  among  others,  the  Fred  Krug 
Brewing  Company,  the  said  Kruger*'  made  the  bill  of  sale 
in  question,  and  that  defendant  in  error  placed  it  on 
record  and  took  possession  **for  the  purpose  and  with  the 
intent  of  hindering,  delaying  and  defrauding  the  said 
creditors.*'  They  then  attempt  to  plead  res  judicata,  and 
their  plea  may  be  summarized  as  follows:  They  allege 
that,  in  an  action  in  the  county  court  wherein  the  Fred 
Krug  Brewing  Company  was  plaintiff  and  Fred  Kruger 
and  the  defendant  in  error  were  defendants,  the  defend- 
ants therein  moved  the  court  to  dissolve  an  attachment; 
that  upon  the  hearini?  of  the  motion,  defendant  in  errw 
appt^ared  in  person  and  by  attorney;  that  evidence  waa 
taken  upon  the  motion  to  discharge  the  attachment;  and 
that  the  motion  was  overruled.  As  a  further  statement  of 
such  plea,  we  quote  from  the  answer  as  follows : 

"For  further  answer  the  defendants  show  to  the  court 
that,  upon  a  final  hearing  in  said  cause,  upon  evidence  and 
argument  submitted  to  said  court,  all  the  issues  now 
brought  and  sought  to  be  made  in  this  pretended  present 
jiction  were  adjudicated,  and  it  was  ordered  and  adjudged 
by  the  county  court  that  the  said  pretended  bill  of  sale  was 
fraudulent  and  void,  and  conveyed  to  the  said  Healey  no 
right,  title  or  interest,  in  or  to  the  goods  and  chattds, 
herein  described,  and  it  was  further  ordered  that  said 
Felix  Gallagher,  aa  such  sheriff,  sell  the  said  goods,  as  the 
goods  of  said  Fred  Kruger,  to  satisfy  a  debt  therein  ad- 
judged to  be  due  and  owing  the  said  Fred  Kmg  Brewing . 
Company."  They  then  alleged  that  the  property  in  ques- 
tion was  sold  by  virtue  of  an  order  of  sale  issued  in  that 
action;  that  "the  said  Felix  Gallagher  justifies  his  acts  in 
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that  regard  under  a  valid  and  sufficient  proceeding  of  said 
court  in  said  cause/'  and  that  no  appeal  or  error  was 
prosecuted  from  the  county  court.  The  reply  is  a  general 
d(*nial.  No  other  or  more  specific  allegation  of  any  in- 
debte<ln<*ss  or  final  judgment  than  those  above  quoted  are 
found  in  the  answer. 

The  record  in  this  case  is  in  a  very  unsatisfactory  con- 
diticm.  A  great  mass  of  exhibits  in  the  way  of  letters,  tele- 
grams, checks,  notes,  bills,  receipts,  aftidavits  and  orders, 
some  75  in  number,  are  found  in  the  bill  of  excepti(ms, 
with  no  index  to  help  in  finding  what  is  material  for  us 
to  consider.  We  have  examined  the  i*ecord  in  regard  to 
each  of  the  54  assignments  of  error,  and  find  no  one  of 
them  sustained  in  the  view  we  take  of  tlie  case,  and  a  dis- 
cussion of  them  in  detail  would  be  of  no  value  to  the  pro- 
fession. 

One  of  the  main  contentions  is  in  regard  to  the  plea  and 
proof  of  rc8  judicata.  It  is  contended  by  the  plaintiffs  in 
error  that  the  court  erred  in  not  submitting  this  ((uc^stion 
to  the  jury  upon  proper  instructions.  We  think  thei*e  wa*s 
no  error  in  this  regard.  The  plea  that  the  rights  of  the 
parties  had  become  rtv?  hidwuta  by  the  overi-uling  of  a  mo- 
tion to  discharge  an  attachment  is  bad  under  the  ruling  in 
Kimbro  v.  Clark,  17  Neb.  403.  In  that  case,  a  husband  be- 
ing sued  in  attachment,  the  wife  intervened  and  claimed 
title  to  the  attached  property,  and  it  was  held  that,  upon 
creditors'  bill  against  the  wife  to  subject  the  property,  a 
judgment  against  the  husband  and  an  order  that  the  at- 
tached property  be  sold  will  not  debar  the  wife  from  claim- 
ing title,  notwithstiuiding  such  intervention.  Moreover, 
the  pleadings  in  this  regard  were  not  sufficiently  shown,  if 
such  a  plea  were  good.  The  original  affidavit  for  an  at- 
tachment was  not  ottered,  and  therefore  the  grounds  al- 
leged for  the  attachment  are  unknown.  The  motion  to 
discharge  was  made  on  the  grounds:  "1st.  Because  the 
facts  stated  in  the  affidavit  are  not  sufficient  to  justify  the 
issuing  of  the  same.  2(1.  Because  the  statement  of  facts  in 
said  affidavit  are  untrue.- '  The  ruling  upon  the  motion  is : 
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"Tho  court  finds  that  defendant  has  not  pr(\sent(Ml  suffi- 
cient proof  to  sustain  his  motion  to  dissolve  said  attach- 
ment, and  tliat  motion  slioul<l  be  overruh^d.  Motion  is 
overruled."  The  record  is  insufficient  to  show  an  adjudica- 
tion of  defendant  in  error's  claim  or  title. 

After  spending  much  time  in  analyzing  the  record,  we 
are  confident  that  the  only  verdict  that  could  prop<*rly  be 
r(^nd(*red  upon  the  pleadings  and  evidence  is  the  one  found 
by  the  jury.  Tin?  plaintiffs  in  error  sought  to  justify  under 
an  attachment  and  order  of  sale.  They  have  failed  in  their* 
evidence  in  this  regard,  even  if  all  that  was  offereil  were 
r(H:eived.  No  affidavit  for  attachment  was  shown,  no  writ 
of  attachment  was  offered,  no  levy  was  pleaded  or  proved ; 
in  fact,  what  was  offered  as  a  return  to  the  writ  is  only  an 
inventory  and  appraisement,  and  Gallagher's  testimony 
shows  that  he  broke  into  the  building  and  took  possession 
of  the  property  by  direction  of  the  brewing  company's 
agent,  in  the  absence  of  the  defendant  in  error,  and  it  al- 
most conclusively  shows  that  no  valid  levy  was  made. 
Again,  no  final  judgment  in  the  attachment  is  pleaded,  and 
no  proof  of  any  such  judgment  was  offered,  outside  the 
recitals  of  the  order  of  sale,  and  such  recitals  show  that 
the  action  against  defendant  in  error  was  dismisstnL  Such 
recitals  are  insufficient  in  such  case  to  prove  judgment,  if 
one  were  well  pleaded,  which  is  doubtful.  Section  127  of 
the  code  reads : 

"In  pleading  a  judgment,  or  other  determination  of  a 
court  or  officer  of  spwial  jurisdiction,  it  shall  be  sufficient 
to  state  that  such  judgnlent  or  determination  was  duly 
given  or  made.  If  such  allegation  be  controverted,  the 
party  pleading  must  establish,  on  the  trial,  the  facts  con- 
ferring jurisdiction." 

Coniplaint  is  made  because,  after  the  evidence  Avas 
closed,  the  court  struck  out  all  that  had  been  introduced 
showing  what  had  been  done  in  the  attachment  case.  This 
was  proper  when  no  proof  of  th(»  affidavit,  writ,  levy  of  the 
wTit,  or  final  judgment  had  been  offered.  The  court  should 
have  instructed  a  verdict  for  the  defendant  in  error.    The 
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jury  having  found  such  a  verdict,  the  judgment  theroou 
should  be  afflnned. 

We  therefore  recommend  that  the  judgment  of  the  trial 
court  be  affirmed. 

Fawcett  and  Albert,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

*  Affirmed. 

The  following  opinion  on  motion  for  rehearing  was  filed 
November  16,  1904.  Motion  denied;  and  motion  and  brief 
stricken  from  files: 

1.  Conversion:    Petitton.     One  who  has  possession  of  personal  prop- 

erty, claiming  a  lien  thereon,  may  maintain  an  action  for  con- 
version against  one  who  wrongfully  attaches  the  property.  It 
is  not  necessary,  in  such  case,  to  set  out  in  the  petition  the 
particulars  of  his  lien. 

2.  Chattel    Mortgage:     Fraud:     Presumption.     The   presumption    ot 

fraud  which  the  statute  raises  against  a  mortgagee  who  fails  to 
take  immediate  possession  of  the  things  mortgaged,  is  not  avail- 
able to  one  who  attaches  the  property  after  the  mortgagee  has 
taken  it  and  while  he  has  actual  possession  thereof  under  his 
mortgage. 

3.  Attachment:   Res  Judicata.    A  ruling  made  upon  a  motion  to  dis- 

solve an  attachment  is  not  res  judicata  of  the  facts  involved 
therein,  as  against  one  who,  though  a  party  to  the  proceedings 
at  the  time  of  the  ruling,  is  dismis0ed  therefrom  by  the  final 
judgment  entered  in  the  action. 

4.  Briefs.    The  court  will,  on  its  own  motion,  strike  from  the  records 

a  motion  and  brief  which  contain  personal  criticisms  of  a  com- 
missioner of  this  court,  and  of  his  character  and  motives  in  the 
performance  of  his  official  duties. 

By  the  Court:  Upon  the  motion  for  rehearing  in  this 
case  it  is  contended : 

1.  That  the  petition  was  insufficient  because  it  failed  to 
allege  the  particulars  in  regard  to  the  mortgage  lien;  but, 
in  the  argument  upon  this  point,  the  plaintiffs  in  error 
have  overlooked  the  fact  that  the  petition  alleges  that  the 
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plaintiff  below  had  possession  of  the  property  at  the  time 
of  the  attachment,  which  constitutes  the  act  of  conversion 
complained  of.  One  who  is  in  possession  of  property 
claiming  a  lien  ther<H)n  may  maintain  an  action  of  con- 
version against  one  who  wrongfully  attaches  the  property. 

2.  It  is  contended  that  the  commissioner  has  not  recog- 
niz(><l  the  statute  which  provides  that  a  chattel  mortgage 
shall  be  presumed  to  be  fraudulent,  unless  the  same  be 
accompanied  by  an  immediate  delivery,  and  be  followed  by 
an  actual  and  continued  change  of  possession  of  the  things 
mortgaged.  But  here  again  the  fact  is  overlooked  that 
the  petition  alleges,  and  the  preponderance  of  the  evidence 
shows^  that  the  mortgagee  had  taken  actual  possession  of 
the  property  before  the  attachment  complained  of.  Under 
such  circumstances,  there  is  no  presumption  of  fraud 
against  the  mortgagee  in  favor  of  an  attaching  creditor. 
Chaffee  v.  Atlas  Lumber  Co.,  43  Neb.  224. 

3.  It  is  also  contended  that  the  defense  of  res  judicata 
was  established  upon  the  trial.  This  defense  is  predicated 
upon  the  ruling  of  the  court  in  the  attachment  proceedings 
refusing  to  dissolve  the  attachment,  but  as  the  attachment 
proceedings  were  ancillary  only  to  the  main  action,  and 
the  plaintiff  Healey  was  dismissed  from  the  action  by  the 
final  judgment  rendered  therein,  the  ruling  upon  the  mo- 
tion  to  dissolve  the  attachment  would  not  be  res  judicata 
as  to  him.  Such  ruling  does  not  become  res  judicata, 
unless  it  is  necessarily  involved  and  confirmed  in  the  final 
judgment  in  the  case.  It  was  therefore  unnecessary  to 
determine  what  effect  it  would  have  had  upon  the  rights 
of  the  parties  in  the  property  if  the  defendant  Healey  had 
been  a  party  to  the  final  judgment. 

4.  It  is  asserted  in  the  brief  upon  the  motion  for  re- 
hearing that  the  issues  involved  in  the  case  are  not  cor- 
rwtly  stated  in  the  opinion,  but  there  is  no  merit  in  tiiis 
assertion. 

5.  There  are  in  the  brief  unjust,  querulous  and  un- 
founded criticisms  of  the  reasoning  and  the  motives  of  the 
commissioner  who  wrote  the  opinion.    These  criticisms  are 
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of  SO  personal  and  offensive  a  nature  as  to  call  for  an 
expn-Nsion  of  disapproval  on  th<?  part  of  the  court.  The 
coiiniut<siouei^  are  olHcei's*  of  the  court.  Th(0'  are  called 
uiKjn  by  the  laws  of  the  state  to  perform  important  and 
su'duoiis  duties  in  the  tranwaction  of  the  business  of  the 
court.  They  are  entitled  to  the  same  confidence  and  re- 
spectful treatment  that  is  mcorded  to  the  court  itself.  The 
brief  itwelf  is  not  fit  to  remain  upon  the  records  of  th(» 
court.  The  counsel  for  the  plaintiffs  in  error  have  gone  so 
far  as  to  insert  offensive  expressions  in  the  motion  itself. 
Ill  additi(m  to  tliis,  and  as  above  pointed  out,  there  is  no 
merit  in  the  motion.  It  is  therefore  ordered  that  the  mo- 
tion for  rehearing  and  the  brief  fiknl  thereon  be  stricken 
from  the  records  of  the  court. 

Motion  denied;  and  motion  and  brief  stricken 
from  files. 


State  of  Nebraska,  ex  kel.  School  District,  v.  Joseph 
Sams,  Village  Clerk. 

Filed  April  21,  1904.    No.  13,537. 

1.  Act  Constitutional.    The  provisions  of  section  28,  chapter  80,  Com- 

piled Statutes,  are  not  in  conflict  with  sectioti  5,  article  8  of  our 
constitution.    Kas  v.  State,  63  Neb.  581,  followed. 

2.  Title  to  Act:    Repeal.     Where  the  title  to  an  act  states  a  general 

subject,  coupled  with  a  proposed  repeal  of  laws  not  within,  such 
general  subject,  the  act  will  be  held  void  as  to  such  attempted 
repeal,  when  it  is  clear  that  the  provisions  for  the  repeal  were 
not  the  inducement  to  the  general  provisions  of  the  act.  State  v. 
Lancaster  County,  17  Neb.  85. 

3.  :    .    The  title  of  an  act  approved  April  1,  1899,  is  "An 

act  to  provide  for  the  registration,  leasing,  selling  and  general 
management  of  the  educational  lands  of  Nebraska,  to  provide  for 
the  collection  of  rental,  interest  and  principal  payments  thereon, 
and  for  the  distribution  of  the  funds  arising  therefrom;  and  to 
repeal  chapter  80.  Compiled  Statutes  of  1897."  The  act,  in  terms, 
repeals   the   chapter    referred    to,   but   reenacts   certain   sections 
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thereof^  the  subjects  of  which  are  not  within  its  title.  HeUt, 
That  such  sections  continue  in  force. 

4.  Kandamus:   Answer:    Dehurbeb.    A  demurrer  to  the  answer  to  a 

writ  of  mandamus  will  be  overruled,  if  the  writ  fails  to  show  re- 
fusal or  neglect  to  perform  an  official  duty,  the  act  demanded  not 
appearing  either  by  the  writ  or  answer  to  be  a  duty  of  the  re- 
spondent 

5.  Dismisaal.     In  such  case,  it  is  not  error  for  the  trial  court  to  dis- 

miss the  action  and  render  judgment  against  relator  for  costs, 
upon  overruling  such  demurrer,  when  no  offer  or  request  for 
leave  to  amend  the  writ  is  made. 

Error  to  the  district  court  for  Saunders  county: 
Samuel  H.  Sounborger,  Judge.    Affirmed. 

J.  L.  Sundean,  for  plaintiflF  in  error. 
Simpsofi  &  Good,  contra. 

Glanvillb,  C. 

The  relator  brought  mandamus  to  compel  respondent  to 
pay  over  to  it  one-half  of  the  sum  of  f  1,000  for  saloon 
licenses  in  the  village  of  Colon  in  Saunders  county.  The 
t(nTitory  included  in  the  corporate  limits  of  such  village  is 
compriscHi  within  two  school  districts,  the  relator  and  one 
other.  The  respondent's  answer  to  the  writ  set  up  the 
defense  that,  by  the  last  school  census,  the  number  of  chil- 
dren of  school  age  in  the  relator  district  is  shown  to  be 
23,  and  that  of  the  other  district  56,  and  that  thei-efore, 
under  the  law,  the  relator  was  entitled  to  but  f 291.15 
which  the  respondent  was  ready  and  willing  to  pay  upon 
(hMuand.  The  relator  demurred  to  the  answer  and  return. 
The  <listrict  court  overruled  the  demurrer  and  gave  judg- 
iii(*nt  dismissing  the  action  at  rc^lator's  cost.  The  relator 
brings  the  cause  before  us  upon  the  following  assignments; 

"1.  The  court  erred  in  overruling  demurrer  to  the  d(^ 
fendant's  answer.  2.  The  court  erred  in  rendering  judg- 
ni(^nt  for  defendant,  denying  the  writ  of  mandamus  on  the 
pleadings  without  testimony.  3.  The  judgment  is  not  sus- 
taine<l  by  th(^  (»vi(l(»nt(».     4.  The  judgment  is  contrary  to 
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law.  5.  The  court  erred  in  overruling  plaintiff's  motion 
for  a  new  trial." 

It  is  contended  that  the  return  is  demurrable  because 
section  28,  chapter  80  of  the  Compiled  Statutes  of  1903, 
upon  which  the  sufficiency  of  the  answer  depends,  is  not 
the  law  for  two  reasons:  first,  because  it  is  directly  con- 
trary to  certain  provisions  of  the  constitution ;  and,  second, 
because  this  section  having  been  a  part  of  chapter  80  of 
the  Compiled  Statutes  of  1897  at  the  time  of  the  passage 
of  the  act  of  1899,  entitled  "An  act  to  provide  for  the  reg- 
istration, leasing,  selling  and  general  management  of  the 
educational  lands  of  Nebnuska,  to  provide  for  the  collec- 
tion of  rental,  interest  and  principal  payments  thereon, 
and  for  the  distribution  of  the  funds  arising  therefrom; 
and  to  repeal  chapter  80  of  the  Compiled  Statutes  of  1897," 
was  repealed  by  such  act;  and  it  is  contended  the  rc^nact- 
ment  of  the  section  in  question,  as  section  28  of  the  new 
act,  was  unconstitutional,  the  section  not  being  germane 
to  the  subject,  nor  within  the  title  of  the  new  act.  The 
section  is  as  follows : 

"In  cities  and  villages  whose  corporate  limits  form,  in 
whole  or  in  part,  more  than  one  school  district,  all  money 
d(*rived  from  fines,  penalties  and  lic(»nses,  shall  be  appor- 
tioned to  the  several  districts  in  proportion  to  the  number 
of  persons  of  school  age  r(\siding  in  each  district,  inchidiMl 
in  Avhole,  or  in  part  in  said  corporate  limits,  according  to 
the  school  census  taken  last  before  any  such  apportion- 
ment." The  first  reason  urged  for  holding  it  invalid  is 
disposed  of  in  the  case  of  Kas  v.  State,  03  Neb.  58t,  where 
the  identical  quc^stion  was  raised.  The  decision  in  that 
case  sustaining  the  statute  is  satisfact(U'y,  and  we  adhen* 
to  the  ruling  without  further  argument. 

Chapter  80  of  the  Compiled  Statutes  of  1897  is  divided 
into  four  artich»s,  au4l  is  made  uj)  of  chapter  71  of  the 
K<*s«ion  laws  of  1897,  the  title  being  "An  act  to  amend 
chapt^T  80,  of  the  CoinpiUnl  Statutes  of  1895,  n^hiting  to 
school  lands  anil  funds,  to  prevent  the  furthcT  sale  of 
school  lands,  and  to  repc*al  said  original  chapter  80,  Com- 
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piled  Statutes  of  1895."  Article  I  contains  provisions 
prohibiting  the  sale  of  school  lands,  providing  for  ab- 
stractSy  appraisements,  reappraisements,  payment  for  and 
removal  of  improvements,  payments  of  interest  and  prin- 
cipal on  old  contracts,  and  general  provisions  in  regard  to 
the  leasing  of  school  lands,  collection  of  rentals,  and  the 
investment  of  the  funds.  Article  II,  entitled  "School 
Funds,"  contains  the  provisions  of  an  act  of  1869,  covering 
unclaimed  fees  and  cost^s,  and  fines  and  penalties,  into  the 
school  fund ;  an  act  passed  in  1895  containing  the  section 
in  controversy ;  an  act  contained  in  the  general  statute  of 
1873,  providing  for  the  payment  of  what  is  known  as  the 
5  pep  cent,  fund  received  from  the  United  States  into  the 
school  fund;  an  act  of  1877,  authorizing  suits  for  the  col- 
lection of  securitic^s  hold  for  investments  belonging  to  the 
school  fund;  an  act  of  1879,  providing  for  turning  moneys 
collected  upon  judgment  in  favor  of  the  state  into  the 
school  fund;  and  an  act  of  1887,  providing  for  stamping 
bonds  belonging  to  the  permanent  school  funds  so  as  to 
show  to  what  they  belong.  Article  III  contains  the  pro- 
visions of  an  act  of  1879,  providing  for  refunding  taxes 
paid  upon  school  land.  Article  IV  contains  laws  enacted 
in  1875,  1877  and  1879  as  amended  in  1897,  together  with 
a  clause  repc^aling  chapter  80  of  the  Compilwl  Statutt»s  of 
1895.  The  act  of  1899  in  its  new  provisions  covers  th^ 
entire  subject  contained  in  article  I  of  the  act  of  1897; 
rec^nacts  all  th(»  sections  in  article  II;  omits  all  of  articles 
III  and  IV,  and  repeals  chapter  80  of  the  Compiled  Stat- 
utes of  1897,  and  all  acts  in  conflict  with  the  new  act* 

The  thiH>i'y  upon  which  we  are  asked  to  hold  the  law 
invalid  is  that  its  sul)j(Ht  is  not  included  within  the  title; 
that  the  act  of  1899  \\as  not  an  amendment  to  chapter  80, 
but  was  the  enact  nieut  of  a  new  and  independent  statute 
covering  a  part  only  of  the  ground  covered  by  the  old 
chai)t(n',  and  that  all  of  th(?  n^nacted  provisions  that  are 
not  within  tlie  title  are  wiped  out  by  the  repeal,  notwith- 
standing th(»  atteinptiHl  i'e(»nactuient.  We  think  there  are 
at  least  two  theories,  eitlu»r  of  which  would  sustain  the 
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statute  in  question.  One  is  that  the  importance  of  the 
laws  that  would  be  thus  wiped  out  is  so  obvious  and  great 
as  to  indicate  that  their  retention  was  a  part  of  the  in- 
ducement to  the  passage  of  the  act  as  frauieil,  and  that,  if 
they  can  not  Ik*  sustained  as  a  part  ther(H)f,  the  entire  act 
must  fall  with  them,  and  the  law  stand  as  theretofore. 
The  s<H;ond  is,  that  if  the  subject  matter  of  these  sectiou>s 
is  so  foreign  to  the  title  of  the  act  as  to  render  their  i-e- 
enactment  void  for  this  reason,  then  the  act  is  in  part  bad, 
because  to  repeal  numerous  acts  of  the  legislature,  the  sub- 
jects of  which  are  not  germane  to  the  main  title  of  the  act 
in  question,  makes  the  act  cover  more  than  one  subject, 
that  is,  the  object  stated  in  the  title,  and  the  pro- 
vision in  the  bill  for  the  repeal  of  the  entire  chapter  80, 
covers  a  subject  foreign  to  the  main  subject  disclosed  by 
the  title.  The  result  of  this  would  be  to  allow  the  act,  in 
so  far  as  it  enactc^d  provisions  covering  the  entire  subjcvt 
previously  embraced  in  article  I  of  chapter  80,  to  stand  as 
a  new,  complete  act,  and,  by  implication,  repeal  the  pro- 
visions of  article  I,  in  so  far  as  they  are  in  conflict  there- 
with, and  to  hold  the  positive  repealing  clause  of  the  en- 
tire chapter  void,  and  yet  not  an  inducement  to  the  act, 
because  the  intention  to  preserve  the  provisions  of  articl(» 

II  by  an  attempted  reenactment  would  show  tlmt  their 
repeal  was  not  an  inducement  to  the  other  part  of  the  act. 
Either  of  these  theories,  if  adopted,  defeats  the  contention 
of  the  relator,  but  they  would  have  different  effects  upon 
other  poHions  of  the  law.  The  adoption  of  th(;  first  theory 
wimhl  reinstate  the  provisicms  of  article  I,  which  wer(» 
intended  to  b(»  changed,  and  also  the  provisions  of  articles 

III  and  IV,  whidi  W(n'e  intt^nded  to  b<»  wiped  out  by  the 
act.  The  adoption  of  the  s(»cond  th(H>ry  would  substitute 
the  new  provisions  for  such  article,  continue  artich*  II, 
and  reinstate  articles  III  and  IV.  This  seccmd  th(»ory  is 
practically  the  one  adopter!  by  this  court  in  State  r.  Ijan- 
rafitrr  Vounty.  17  Neb.  85,  wh(»r(»  it  is  h(»ld :  "A  ]>rovision 
in  an  amendatory  act  n^pealing  an  act  not  conncM-ttMl  with 
the  subj<»ct  of  the  amendment  is  void.''    TU<»  4as(-  involved 
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chapter  80  of  the  Compiled  Statutes  as  it  then  exLst<^. 
The  title  of  the  act  iuvolved  in  that  action  showed  that  its 
subjVvt  was  to  amend  article  I,  and  to  repeal  article  III  of 
this  chapter,  and  tlie  rc^pealing  clause  repealed  articles  I 
and  III.  After  discussing  the  case  and  concluding  that 
the  act  embraced  more  than  one  subject,  it  was  found  thai 
the  second  subjtnt,  that  is  the  repeal  of  article  III,  was 
not  an  inducement  to  the  passage  of  the  act,  and  that  it  is 
possible  to  dettmnine  which  part  of  the  act  might  stand. 
It  is  said  in  the  opiniim : 

"That  portion  of  the  act,  then^fore,  by  which  it  wa^ 
sought  to  rep(»al  the  act  which  took  effect  February  20, 
1879,  for  th(»  repaynuait  of  taxes  levied  on  lands  the  legal 
title  of  which  is  in  the  state  is  not  repealed.  Except  w^hen? 
a  statute  is  amended,  and  the  statute  as  it  existed  prior  to 
the  anu^ndment  repeahHl,  a  law  not  conne<^ted  with  the 
Kubj(H*t  of  the  act  amended  can  not  be  repealed  by  a  pro- 
vision in  the  nature  of  a  rider  upon  an  independent  act. 
The  att(*mpted  repeal  is  therefore  a  nullity." 

Whether  or  not  it  is  possible  to  adopt  a  theory  which 
will  hold  in  force  tlu»  reenacted  provisions  which  were 
i'ontaiuiHl  in  article  II  of  the  chapter  in  question,  and  at 
the  same  time  sustain  the  re^peal  of  articles  III  and  IV  of 
the  chapt(T,  is  not  raised  in  this  case.  The  effect  of  the 
act  of  1899  upcm  articl(»s  III  and  IV^  will  be  determincnl 
when  a  case  arises  calling  for  such  determination. 

We  now  turn  to  th(»  otli<*r  contention,  that  the  court 
ernnl  in  giving  judgnuMit  against  relator  upon  overruling 
its  demurrer  to  the  return.  It  is  well  (established  that  a 
(h^murrer  to  a  pleadiui^  searches  the  entire  record,  and  that 
judgm(ait  should  go  according  to  the  case  made  by  such 
nrord.  In  si^ction  493  of  High,  Extraordinary  L^al 
KenuHlies  (3d  ed.),  it  is  said: 

"The  fauiiliar  rule  of  pleading,  that  a  demurrer  reaches 
baik  to  tin*  first  fault  committcMl  by  either  party,  applies 
with  espcH-Jal  force  in  cases  of  mauthimus.  On  demurrer 
to  tb(»  n^urn,  it  is  th(*r(»fore  couipet(4.t  for  th(»  respondent 
to  aviiii  hims(»lf  of  any  material  defect  in  the  alternative 
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writ,  ♦  ♦  ♦  the  demurrer  being  carried  back  to  the  first 
defective  pleading."  People  i\  Ransom,  2  N.  Y.  490;  Com- 
mercial Bank  v.  Canal  Commissioners,  10  Wend,  (N.  Y.) 
25,  and  State  i\  Mc Arthur,  23  Wis.  427,  are  referred  to  as 
sustaining  the  text. 

In  Commercial  Bank  v.  Canal  Commissioners,  supra, 
it  is  said : 

"Upon  referring  to  the  mandamus,  as  set  out  in  the 
record,  it  shows  no  right  in  the  relators  whatever  to  the 
money  which  the  writ  commands  these  defendants  to  pay. 
Perhaps  it  was  sufficient  in  this  ease,  in  the  writ,  to  refer 
to  the  order  and  assignment  annexed  to  the  affidavits  on 
file,  to  ascertain  what  the  defendants  were  reiiuired  to 
pay;  but  the  facts  showing  why  they  ought  to  pay  that 
sum,  should  appear  in  the  writ,  clearly  and  distinctly;  so 
that  the  facts  there  alleged  might  be  admitted,  or 
traversed.  Peat's  Case,  6  Mod.  Kep.  (Eng.)  310;  Rex  v. 
College  of  Physicians,  5  Buit,  (Eng.)  2742.  [t  may  some- 
:imes  be  allowable  to  refer  to  extrinsic  facts  to  ascertain 
preiasely  what  is  claimed  in  a  suit ;  but  the  reasons  why  it 
is  claimed  must  always  appear  upon  the  record,  to  enable 
the  court  to  judge  of  their  validity.  As  the  mandamus  was 
defective  in  substance,  I  am  satisfied  that  judgment  wa*s 
properly  given  for  the  defendants  on  the  demurrer  to  the 
return." 

In  section  493  above  referred  to  it  is  said : 

"So  when  the  alternative  writ  is  defective  in  not  show- 
ing that  the  act  which  it  is  sought  to  coerce  is  the  si>e(  ific 
duty  of  the  officer  at  whixse  hands  its  perfornuince  is  re- 
(juired,  a  demurrer  to  the  return  will  be  sustained  as  a 
diMuurrer  to  the  writ  itself." 

This  rule  is  sustained  in  State  v.  McArthur,  supra.  In 
the  case  before  us,  the  writ  is  defective  in  that  it  rwites  a 
demand  for  one-half  of  the  fund  in  question,  without 
pk»ading  facts  which  under  the  law  show  that  it  is  en- 
tit  l(»d  to  on(»-half,  or  to  any  other  sptvific  or  particuhir 
portiim  th(Teof.  lU»fore  a  relator  is  entith^l  to  a  writ 
against  a  public  officer  to  compel  the  performance  of  sonu! 
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<*The  court  finds  that  defendant  has  not  presented  suffi- 
cient proof  to  sustain  his  motion  to  dissolve  said  attach- 
ment, and  that  motion  slionhl  be  overruled.  Motion  is 
oveiTuled."  The  rei'ord  is  insufficient  to  show  an  adjudica- 
tion of  defendant  in  error's  claim  or  title. 

After  spending  much  time  in  analyzing  the  record,  we 
are  confident  that  the  only  verdict  that  could  properly  be 
rend<*r(Hi  upon  the  pleadings  and  evidence  is  the  one  found 
by  tlie  jury.  The  plaintitt's  in  error  s(mght  to  justify  under 
an  attachment  and  order  of  sale.  Thoy  have  failed  in  their* 
evidence  in  this  regard,  even  if  all  that  was  offered  were 
receivcHl.  No  affidavit  for  attachment  was  shown,  no  writ 
of  attachment  was  offereil,  no  levy  was  pleaded  or  proved; 
in  fact,  what  was  offered  as  a  return  to  the  writ  is  only  an 
inventory  and  appraisement,  and  Gallagher's  testimony 
shows  that  he  broke  into  the  building  and  took  possession 
of  the  property  by  direction  of  the  brewing  company's 
agent,  in  the  absence  of  the  defendant  in  error,  and  it  al- 
most conclusively  shows  that  no  valid  levy  was  made. 
Again,  no  final  judgment  in  the  attachment  is  pleaded,  and 
no  proof  of  any  such  judgment  was  offered,  outside  the 
recitals  of  the  order  of  sale,  and  such  recitals  show  that 
the  action  against  defendant  in  error  was  dismissed..  Such 
recitals  are  insufficient  in  such  case  to  prove  judgment,  if 
one  were  well  pleaded,  which  is  doubtful.  Section  127  of 
the  code  reads : 

"In  pleading  a  judgment,  or  other  determination  of  a 
court  or  officer  of  special  jurisdiction,  it  shall  be  sufficient 
to  state  that  such  judgnient  or  determination  Wiis  duly 
given  or  made.  If  such  allegation  be  controverted,  the 
party  pleading  must  establish,  on  the  trial,  the  facts  con- 
ferring jurisdiction." 

Complaint  is  made  btvause,  after  the  evidence  was 
closed,  the  court  struck  out  all  that  had  been  introduced 
showing  what  had  been  done  in  the  attachment  case.  This 
was  proper  when  no  proof  of  the  affidavit,  writ,  levy  of  the 
writ,  or  final  judgment  had  been  offered.  The  court  should 
have  instructed  a  verdict  for  the  defendant  in  error.    The 
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jury  having  found  such  a  verdict,  the  judgment  thereon 
should  be  aflftraied. 

We  therefore  peeommend  that  the  judgment  of  the  trial 
court  be  affirmed. 

Pawcett  and  Albbrt,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

'  Affirmed. 

The  following  opinion  on  motion  for  reheai'ing  was  filed 
November  16,  1904.  Motion  denied;  and  motion  and  brief 
stricken  from  files: 

1.  Conversion:    Petitfon.     One  who  has  possession  of  personal  prop- 

erty, claiming  a  Hen  thereon,  may  maintain  an  action  for  con- 
version against  one  who  wrongfully  attaches  the  property.  It 
is  not  necessary.  In  such  case,  to  set  out  in  the  petition  the 
particulars  of  his  lien. 

2.  Cniattel    Mortgrage:     Fraud:     Presumption.      The   presumption    ot 

fraud  which  the  statute  raises  against  a  mortgagee  who  fails  to 
take  immediate  possession  of  the  things  mortgaged,  is  not  avail- 
able to  one  who  attaches  the  property  after  the  mortgagee  has 
taken  It  and  while  he  has  actual  possession  thereof  under  his 
mortgage. 

3.  Attachment:   Res  Judicata.    A  ruling  made  upon  a  motion  to  dis- 

solve an  attachment  is  not  res  judicata  of  the  facts  involved 
therein,  as  against  ome  who,  though  a  party  to  the  proceedings 
at  the  time  of  the  ruling,  is  dlsmis^ed  therefrom  by  the  final 
judgment  entered  In  the  action. 

4.  Briefs.    The  court  will,  on  its  own  motion,  strike  from  the  records 

a  motion  and  brief  which  contain  personal  criticisms  of  a  com- 
missioner of  this  court,  and  of  his  character  and  motives  in  the 
performance  of  his  official  duties. 

By  the  Court:  Upon  the  motion  for  rehearing  in  this 
case  it  is  contended : 

1.  That  the  petition  was  insufficient  because  it  failed  to 
allege  the  particulars  in  regard  to  the  mortgage  lien ;  but, 
in  the  argument  upon  this  point,  the  plaintiffs  in  error 
have  overlooked  the  fact  that  the  petition  alleges  that  the 
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commissiouer  to  view  and,  if  in  his  opinion  the  public  good 
required,  to  locate  said  road,  was  appointed  at  said  session, 
and  "the  county  clerk  directed  to  issue  a  commission  to 
him  requiring  him  to  examine  the  route,  after  giving  pub- 
lic notice  of  the  date  when  he  will  make  said  examination, 
and  to  report  his  action  to  the  county  clerk  within  20  days 
after  the  plan  of  survey/'    July  1,  1872,  the  commissioner 
made  his  ix^portto  the  effect  that,  after  a  view  of  the  pro- 
posed road,  being  of  the  opinion  tliat  the  public  good  n^ 
quired  its  establishment,  he  proceeded  to  lay  out,  mark 
and  plat  the  same  according  to  law.    A  plat  and  field  not(*s 
of  his  sui-vey  are  atta(*h(Hl  to  this  report.     We  do  not  find 
in  the  record  any  order  of  the  board  establishing  the  road 
as  recommended  by  the  commissioner,  but  the  road  appears 
to  have  bec^n  opened  some  time  in  the  year  1872  and  used 
more  or  less  from  that  date  doAvn  to  1879  or  1880.    The 
road,  as  recommended  by  the  commissioner,  includes  the 
tract  of  land  involved  in  this  controversy,  which  is  a  strip 
4  rods  wide  running  east  from  the  section  line  between 
sections  29  and  30  to  intersect  with  what  is  known  as  the 
Nehawka  road.    Some  time  about  1879,  Alfred  Kime,  who 
then  owned  and  was  living  upon  the  premises,  gave  a  right 
of  way  at  some  distance  south  of  the  disputed  premises, 
connecting  the  Nehawka  road  with  the  section  line  road 
between  sections  29  and  30,  and  this  south  or  "old  road," 
as  it  is  called  in  the  record,  was  used  by  the  public  from 
1879  up  to  1896,  when  Michael  Q.  Kime,  who  was  then 
occupying  the  premises,  fenced  this  right  of  way  and  at- 
tempts to  prevent  further  public  travel  th(^reon.    The  old 
road  was  closed  for  about  2  w(^ks,  when  it  wan  reopened 
and  the  public  used  the  same  until  April,  1900,  when  Kime 
again  closed  it,  whereupon  the  board  of  supervisors  or- 
dered the  road  as  originally  surveyed  and  located  opened. 
A  resurvey  was  made,  the  road  opened  to  public  travel,  and 
the  injunction  is^  sought  against  what  is  claimed  to  be  a 
continuing  trespass.     From  1879  up  to  April,  1900,  the 
strip  in  dispute  was  not  used  or  traveled  as  a  public  high- 
way, and  was  enclosed  and  cultivated  by  the  appellees  and 
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their  ancestors.  We  do  not  think  it  necessary  to  discuss 
the  numerous  questions  raised  by  the  parties  in  their 
briefs.  The  district  court  found  that  ncT  damages  were 
awarded  to  Kime  for  the  land  t^ken  for  this  road,  and  we 
think  the  evidence  amply  sustains  that  finding.  There  is 
no  record  of  the  appointment  of  any  appraisers  to  assess 
the  damages,  and  no  record  of  damages  having  been  paid. 
In  fact,  no  evidence  of  any  kind  appears  relating  to  the 
appraisement  or  payment  of  damages.  If  this  road  had 
been  opened  and  used  by  the  public  as  a  highway  for  10 
years  or  more,  then  the  regularity  and  validity  of  the  pro- 
ceedings in  establishing  the  same  would  not  be  examined. 
Lydick  t\  State,  61  Neb.  309.  The  public,  however,  ceased 
to  use  the  premises  as  a  road  not  later  than  1879,  and  from 
that  time  up  to  April,  1900,  the  owner  of  the  land  has 
been  in  the  exclusive  possession.  In  this  state,  the  county 
can  not  take  posession  and  use  land  as  a  highway  without 
assessing  and  paying  or  providing  for  the  payment  of 
damages  to  the  land  owner.  This  has  been  establish(Hl  by 
a  long  course  of  decisions.  Livingston  v.  Board  of  County 
Commissioners  of  Johnson  County,  42  Neb.  277 ;  Hodges 
V.  Board  of  Supervisors  of  Seward  County,  49  Neb.  66G; 
Propsi  V.  Cass  County,  51  Neb.  736;  Lewis  v.  City  of  Lin- 
coln, 55  Neb.  1. 

It  is  urged  by  the  appellees  that  the  elder  Kime  dedi- 
cated the  land  in  controversy  as  a  public  highway.  The 
only  evidence  of  such  dedication  is  contained  in  the  testi- 
mony of  one  Griflath  who  petitioned  for  the  road  in  con- 
troversy. He  says  that  he  had  a  talk  with  Kime  about  the 
time  of  circulating  the  petition  for  the  road,  and  that 
Kime  told  him  that  he  desired  the  road  to  run  along  the 
section  line  between  29  and  30  until  it  reached  the  bluflF, 
and  there  turned  and  run  east  until  it  intersected  the 
Nehawka  road,  and  that  following  this  direction  the  peti- 
tion was  prepared  as  requested  by  Kime.  There  is  noth- 
ing in  this  to  indicate  that  Kime  intended  to  give  away  his 
land  or  to  waive  damages  for  its  taking.  The  fact  that  he 
desired  the  road  to  run  across  his  land  at  the  foot  of  the 
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bluff,  instead  of  a  point  lower  down,  is  no  argument  in 
favor  of  the  theory  that  he  intended  to  make  a  donation  of 
the  land  necessary  for  the  road.  Because  the  county  has 
not  had  the  damages  appraised  and  made  provision  for  its 
payment,  and  l)ecause  the  evidence  fails  to  establish  the 
use  of  the  highway  in  question  for  a  sufficient  length  of 
time  to  give  the  county  a  prescriptive  right  thereto,  we 
recommend  that  the  decree  of  the  district  court  be  reversed. 

Letton  and  Kirkpatrick,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is  reversed  and 
the  cause  remandcni  for  further  proceedings  in  accordance 
with  this  opinion. 

Reversed. 

The  following  opinion  on  rehearing  was  filed  October 
20,  1904.    Judgment  of  reversal  adhered  to: 

Eminent  Domain:  Waiver.  Under  the  oonstltution  of  1866,  as  well  as 
that  of  1875,  mere  passive  acquiescence  by  a  land  owner  in  the 
taking  of  his  property  for  a  public  use,  unaccompanied  by  any 
conduct  indicative  of  an  aflh*mative  assent  thereto,  and  not  con- 
tinued for  the  statutory  period  of  limitations,  is  not  a  waiver  of 
his  right  to  compensation  therefor  and  can  not  be  made  so  by 
statute. 

Ames,  C. 

This  case  is  before  ns  upon  a  rehearing  from  a  former 
dfK-ision  prepared  by  Mr.  roininissioner  Duffie  and  con- 
ciirrc^d  in  by  Messrs.  Commissioners  Kirkpatuiok  and  Let- 
ton.  Upon  a  rwxamination  of  the  record,  we  do  not  find 
that  in  the  preparation  of  the  former  opinion  anything  of 
importance  was  overlooked,  or  that  the  commissicmers  or 
court  fell  into  any  error.  We  do  not  think  it  incumbent 
upon  us  to  repeat  the  recital  of  facts  contained  in  the 
former  opinion.  There  are  two  vital  matt<::r8  disclosed 
th(Teby  uiK)n  which  the  conclusion  is  based,  both  of  which, 
we  think,  are  justified  by  the  record.    The  first  is  that  no 
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(la  mages  were  appraised,  or  provision  made  for  their  pay- 
uu*iit,  before  or  at  the  time  of  the  attempted  establishment 
of  the*  alleged  public  road  in  controversy.  Under  the  con- 
st! tut  ion  of  1866  (article  I,  section  13),  as  well  as  under 
that  of  1875  (article  I,  section  21),  such  omission  defeated 
the  alleged  right  to  appropriate  the  land  to  a  public  use. 
If,  as  counsel  for  appellees  contend,  the  statute  of  1866, 
under  which  the  proceedings  were  had,  contemplated  that 
the  right  of  the  landowner  should  be  treated  as  waived, 
by  failure  to  denmnd  compensation  before  or  at  the  time 
of  the  taking,  we  are  of  opinion  that  to  that  extent  the 
(»nactment  was  void.  If  the  legislature  could  rightly  re- 
(fuire  of  the  landowner  one  affirmative  and  initiatory  act, 
as  a  condition  precedent  to  obtaining  damages,  they  might 
r*  (pi  ire  of  liim  any  other,  or  a  series  of  acts  which  might 
be  diflicult  or  onerous  or,  in  some  circumstances,  impos- 
sible of  performance,  and  so  the  constitutional  guaranty 
might  thus  be  seriously  impaired  or  wholly  frittered  away. 
We  are  of  opinion  that  the  spirit,  if  not  the  letter,  of  the 
4onstitution  reciuires  that  the  public  seeking  to  appropri- 
ate private  property  to  its  use  should,  unices  damages  have 
been  waived  by  some  affirmative  and  unequivocal  act,  take 
steps  of  its  own  motion  to  ascertain  their  amount  and 
secure  their  payment,  and  that  mere  passive  acquiescence 
by  an  individual  in  the  appropriation  of  property,  unac- 
companied by  any  conduct  indicative  of  affirmative  assent 
thereto,  should  not,  unless  continued  for  the  statutory 
period  of  limitations,  be  regarded  as  a  waiver  of  his  rights. 
The  second  matter  determined  by  the  opinion,  and  about 
which  the  record  leaves  no  room  for  doubt,  is  that  the 
public  have  not  occupied  the  lands  in  suit,  continuously, 
for  so  long  a  time  as  is  required  by  the  statute  to  acquire, 
by  that  means,  a  prescriptive  title  to  the  alleged  easement. 
In  view  of  these  two  findings,  the  conclusion  at  which 
the  commission  and  the  court  arrived  appears  to  us  un- 
avoidable, and  we  recommend  that  the  former  decision  be 
adhered  to. 


Letton  and  Oldham,  CO.,  concur. 
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By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  former  decision  be  adhered 
to. 

Judgment  op  reversal  adhered  to. 


Johnson  County  v.  M.  H.  Carmen,  Administrator. 

Filed  April  21,  1904.    No.  13,488. 

1.  Petition:   Motion.     In  a  suit' against  a  county  for  damages  on  ac- 

count of  the  death  of  a  party  caused  by  the  giving  way  of  a 
county  bridge,  the  petition  contained  a  general  statement  that  the 
bridge  was  "out  of  repair  and  unsafe."  Held,  That  a  motion  for 
a  more  specific  statement  should  be  sustained. 

2.  Counties:    Death:     Damages:     Instructions.     In  such  action,  the 

jury,  in  assessing  damages,  are  limited  to  giving  pecuniary  com- 
pensation for  injuries  resulting  to  the  next  of  kin  on  account  of 
the  death  Of  the  deceased.  No  damages  can  be  given  on  account 
of  the  bereavement,  mental  sufTerlng  or  as  a  solace  on  accmmt 
of  such  death.  An  instruction  relating  to  the  measure  of  dam- 
ages, which  does  not  limit  the  assessment  to  the  pecuniary  in- 
Jury  sustained,  is  erroneous. 

8, :    Liability.     The  county  can  not  be  held  as  an  insurer  of 

those  who  have  occasion  to  use  a  county  bridge.  If  the  defect 
in  a  bridge,  from  which  Injury  and  damages  occur  to  the  person 
using  it,  is  a  latent  defect,  not  discernible  from  the  ordinary 
tests  and  examinations  usually  made  to  ascertain  its  condition, 
and  if  those  charged  with  such  examination  have  not  been 
negligent  in  their  duty  in  that  regard,  the  county  can  not  be  held 
liable  for  damages  caused  by  such  latent  and  undiscovered  de- 
fects. 

Error  to  the  district  court,  for* Pawnee  county:   John 
S.  Stvll,  Judge.    Reversed, 

Jay  C.  Moore,  Wilson  &  Brown  and  Hugh  La  Master,  for 
plaiutitf  in  error. 

George  A.  Adams  and  8.  P.  Davidson,  contra. 
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DUFFIB,  C. 

July  25,  1901,  Joseph  B.  Gooch  was  killed,  while  at- 
tempting to  cross  a  bridge  with  his  traction  engine.  The 
bridge  gave  way  and,  in  the  fall,  the  deceased  was  canght 
between  the  engine  and  the  tender.  M.  H.  Carmen,  ad- 
ministrator of  his  estate,  brought  this  action  to  recover  for 
his  death,  alleging  that  the  county  authorities  were  negli- 
gent in  allowing  the  bridge  to  become  out  of  repair  and 
unsafe.  The  answer  denies  negligence  on  the  part  of  the 
county,  and  alleges  that  the  condition  of  the  bridge  was 
unknown  to  the  county  officials  although  all  due  care  and 
diligence  had  be(»n  exercised  by  them ;  that  the  defect  was 
of  such  a  nature  that  it  could  not  be  ascertained  by  the 
exercise  of  care  and  diligence;  that  deceased  was  n^ligent 
in  going  upon  the  bridge  with  such  an  extraordinary  load, 
and  in  failing  to  take  proper  precautions  by  planking  the 
bridge  and  detaching  the  tender,  and  by  running  the  en- 
gine across  the  bridge  by  its  own  power  instead  of  using 
horses  to  pull  it  across.  The  reply  was  a  general  denial. 
The  petition  does  not  point  out  any  particular  defect  in 
the  bridge,  but  alleges  that  it  was  "out  of  repair  and  un- 
safe.^' Error  is  alleged  in  the  refusal  of  the  court  to 
require  a  more  specific  statement  in  the  petition,  pointing 
out  wherein  the  county  and  its  officers  were  negligent,  and 
wherein  the  bridge  was  out  of  repair  and  unsafe.  In  so  far 
as  the  motion  rcniuired  the  plaintiff  below  to  show  in  his 
petition  in  what  particular  the  bridge  was  out  of  repair 
and  unsafe,  we  think  it  should  have  been  sustained.  Under 
our  syst(4n  of  pleading,  the  facts  are  to  be  stated,  in  order 
that  the  party  proceeded  against  may  know  what  facts  his 
adversary  relies  on  and  against  which  he  must  defend. 
Board  of  Commissioners  v.  C  off  man,  60  Ohio  St.  527,  48 
L.  E.  A.  455;  Tolles  v.  Meyers,  65  Neb.  704,  If  the  bridge 
was  out  of  repair  and  unsafe,  and  the  county  commis- 
sioners had  knowledge  of  this  fact,  or  such  condition  of  the 
bridge  was  discernible,  or  could  have  been  ascertained,  by 
reasonable  care  and  inspection,  and  so  continued  for  such 
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a  length  of  time  as  to  raise  a  presumption  of  knowledge, 
these  facts  show  negligence  upon  their  part  in  not  repair- 
mg  it,  and  the  petition,  so  f «r  aa  chaining  negl^nce^ 
would  be  sufficient. 

It  is  next  urged  that  the  court  erred  in  not  erostaining 
the  objection  to  two  of  the  jurors  called  in  the  case.  We 
have  read  their  examination  with  care,  and  we  can  not  say 
that  there  was  prejudicial  error  in  retaining  th^n  upon 
the  panel.  They  are  apparently  men  of  intelligence  and 
candor,  who  stated  that  they  would  follow  the  direction 
of  the  court  as  to  the  law  of  the  case,  and,  while  they  ex- 
pressed scMue  feeling  and  sympathy  for  the  plaintiff,  it  is 
not  unnatural,  indeed  it  is  human  nature,  that  disinter- 
ested men  should  sympathize  with  tlie  wife  and  children 
of  a  deceased  husband  and  be  inclined  to  lean  to  tbeir  sup- 
port, rather  than  to  that  of  a  county  by  whose  negligimce 
it  is  charged  the  death  of  the  husband  and  father  was 
occasioned;  at  the  same  time,  when  an  apparently  candid 
juror  states  that  he  will  observe  the  instructions  of  the 
court  and  be  governed  in  his  verdict  by  the  law  and  the 
evidence,  and  that  he  has  no  preconceived  opinion  of  Uic 
case  which  would  prevent  his  doing  so,  no  prejudicial  error 
can  be  predicated  upon  the  refusal  of  the  court  to  sustain 
an  objection  to  his  ser\ing  as  a  juror  in  the  case. 

It  is  further  urged  that  there  could  be  no  liability  on 
the  part  of  the  county  until  notified  of  the  defective  condi- 
tion of  the  bridge.  This  question  has  been  settled  by  the 
former  decisions  of  this  court.  Hollingstvot'th  v.  Saunders 
County,  36  Neb.  141;  Raasch  v.  Dodge  County,  43  Neb. 
508. 

The  eighth  instruction  given  is  the  only  one  in  which 
the  measure  of  damages  was  referred  to  by  the  court.  In 
that  instruction  the  jury  were  told  that,  if  they  found  for 
the  plaintiff,  ''then  and  in  that  case  you  will  assess  the 
amount  of  the  recovery  herein  at  such  sum  as  you  think 
from  the  evidence  would  be  right  and  just."  It  will  be 
notice<l  that  this  instruction  does  not  confine  the  jury  to 
any  particular  element  o^  ^^amage.     The  statute  under 
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which  the  action  was  brought  restricts  the  damages  to  the 
pecuniary  injury  resulting  from  the  death,  not  to  exceiHl 
the  snm  of  15,000.  In  this  class  of  actions  the  jury,  in 
assi\ssing  the  dainaj2?i*s,  are  limited  to  giving  pecuniary 
compt^usation  resulting  to  the  next  of  kin  on  account 
of  the  death  of  the  dweased.  No  damages  can  be  given 
on  account  of  the  bereavement,  mental  suflfering,  or  as 
a  solace  on  account  of  such  death.  Htreir  r,  Kurtz,  28 
Ohio  St,  101;  Amkmw  v.  Chicago,  B,  &  Q.  K,  Co.,  35 
Jfeb.  95.  We  think  that  a  serious  error  was  made  in  not 
conflning  tlu*  jury  lu  tlit^  one  element  of  damage  allowed  by 
the  wtiitute.  As  is  well  said  in  plaintiff's  brief:  "To  the 
average  lavuian  tlic  gi eatest  loss  to  the  widow  and  orphan 
W4)uhl  bf*  tlit^  (le]>rivation  of  the  society  and  companionship 
of  the  husluiud  and  fatlier.  No  element  of  damage  would 
in  the  mind  of  the  average  juryman  be  at  all  comparable  to 
this  in  such  a  cas(\  *  *  ♦  Anotber  element  of  injury 
that  would  appeal  strongly  to  the  average  jury  is  the  gi'ief 
and  mental  jitjguisli  caused  to  the  widow  and  orphan  by 
the  untimely  death  of  the  husband  and  father/'  Yet  under 
the  instructions  of  the  court  all  of  these  nmtters  could  be, 
and  probably  were,  considered  by  the  jury  in  arriving  at 
their  verdict. 

Instructions  8  and  9  are  objected  to  by  plaintiff  in  error 
for  the  reason  that  the  jury  are  told  that,  if  the  defect  in 
the  bridge  had  remained  for  a  long  time  prior  to  the  ac- 
cident, then  the  county  would  be  liable.  If  the  defwt  was 
an  open  one,  which  could  be  observed  on  r(*asonable  inspec- 
tion and  examination,  no  fault  could  be  found  with  this 
charge;  but  it  was  the  cont(»ntion  of  the  county,  and  there 
was  evidence  in  support  of  the  th(H)ry,  that  the  defect  was 
latent  and  not  observable  by  any  ordinary  inspection,  or 
t(*8t,  or  examination  that  might  1h»  made.  While  the  stat- 
ute makes  the  county  liable  for  daumges  resulting  from 
the  defective  condition  of  tlu^  bridge,  tlu*  same  ruh^s  of  law 
applicable  in  other  cases  must  be  applied.  Latent  defects 
in  the  timbers  of  a  bridge,  which  can  not  be  discovered  by 
the  ordinary  means  usually  adopted  for  testing  the  sound- 
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ness  of  timber  and  the  safety  of  the  stmcturey  would  re- 
lieve the  county  from  the  charge  of  negligence,  and  be 
a  defense  to  a  claim  for  damages  arising  from  the  latent 
defect.  These  instructions  were  improper  in  not  recogniz- 
ing this  rule.  Other  errors  complained  of  need  not  be  dis- 
cussed as  tliey  will  not  probablj  occur  uptm  another  trial. 
For  the  en'ors  above  pointed  out,  we  recommend  a  n»- 
v(Tsal  of  the  judgment  and  that  the  cause  be  remanded  for 
another  trial. 

Letton  and  Kirkp^trick,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause*  remanded  for  another  trial. 

Reversed. 


Western  Wheeled  Scraper  Company  v.  J.  M.  MciliLLEx 

Er   AL. 
Filed  April  21,  1904.    No.  13,497. 

1.  Promissory  Note:    Execution  by  Agent.     The  court  is  fully  com- 

mitted to  the  doctrine  that,  In  order  to  exempt  an  ageni  from 
liability  upon  a  negotiable  note  executed  by  him  within  the  scope 
of  his  agency,  he  must  not  only  name  his  principal,  but  he  must 
express  by  some  form  of  words  that  the  writing  is  the  act  of  the 
principal  though  done  by  the  hand  of  the  agent. 

2.  :    Re1'X)bmation:    Parol  Evidence.    Though  the  language  of  a 


note  executed  by  directors  of  a  corporation  imports  a  personal 
obligation,  it  may  be  shown  by  parol  evidence,  on  an  issue  o! 
reformation,  that  the  intention  of  both  the  makers  and  the  payee 
was  to  execute  an  instrument  binding  the  corporation  only,  and 
that,  though  the  language  was  that  which  they  intended,  it  did 
not  express  their  true  purpose. 

Euuou  to  the  district  court  for  Thomas  couuty:   Jamks 
N.  Tahl,  JuiHJE.    licvcrsod  with  directions. 

C.  H,  Holronih,  for  plaintiff  in  error. 

//.  .1/.  Stilliran,  ( antra. 
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DUFFIEj  0. 

Plaintiff  in  error  brought  suit  against  the  defendants  in 
i-rror  upon  three  promissory  notes,  all  in  the  following 
form ; 


"f84,  Thedford,  Nebraska,  November  20, 1893. 

"One  year  after  date  we  promise  to  pay  to  the  Western 
\Mieelud  Scraper  Company,  or  order,  at  Thedford  Bank  of 
Thedford,  Nebraska,  eighty-four  and  no-100  dollars,  with 
intert^t  at  seven  per  cent,  per  annum,  payable  annually, 
for  value  received,  and  if  action  is  commenced  hereon,  at- 
torney's fees  for  collection.     (Sign  officially.) 

"J.  M.  MCMII.LEN, 

"G  W.  Miller, 
"G.   L.   Matthews, 
^^Direetors  of  Thedford  Irrigation  &  Power  Co. 
''{limited):' 

Mcllillon  and  Matthews  alone  answercni.  Their  answer 
t'ousist^,  iirst,  of  a  general  denial.  Second,  they  allege 
that  the  notes  sued  on  were  executed  and  delivered  to  the 
plaintiff  by,  for  and  on  behalf  of  the  Thedford  Irrigation 
k  I'owcr  Company  (limitcHl),  a  corporation  organizcnl 
under  the  laws  of  Nebraska,  by  their  then  duly  qualificHl 
and  acting  board  of  directors,  of  whom  the  defendants 
were  at  tliat  time  memb(»i*s,  and  were  signed  by  them  in 
llielr  ofticial  capacity,  and  for  the  purchase;  of  a  grading 
iiiarhtue  bought  of  the  plaintiff  for  the  use  and  benefit  of 
the  Tht^(]fi>rd  Irrigation  &  Power  Company  (limited)  ;  that 
tlie  <i«*friHlants  never  had  or  claimed  any  interest  in  said 
inai  liin(*  except  as  members  and  stockholders  of  said  irri- 
giitioii  company,  and  that  tlu;  consideration  for  said  not<^ 
iiM>vt4l  from  said  Western  Whc^eled  Scraper  Company  to 
the  siiid  TluHlford  Irrigation  &  Power  Company  (limit(Ml), 
and  tJiat  the  phiintitf  had  always  so  considered  and  treat(N^l 
said  nolt^s;  that  defc^ndanls  ncv(»r  received  any  value  for 
said  nates  except  as  members  of  said  corporation,  and  have 
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never  assumed  or  agreed  to  assume  any  personal  liability 
on  said  notes.  To  this  answer  there  was  a  reply  which  is, 
in  effect,  a  general  denial  of  the  allegations  of  the  answer. 
The  evidence  tended  to  show  that  the  defendants  were 
members  of  the  board  of  directors  of  the  Thedford  Irriga- 
tion &  Power  Company  (limited)  at  the  time  of  the  execu- 
tion of  said  notes ;  that,  prior  to  the  making  of  the  notes, 
defendants  negotiated  with  an  agent  of  the  plaintiff  for  tho 
purchase,  for  the  use  of  the  irrigation  compainy,  of  a 
wheeled  scraper  to  be  used  in  the  construction  of  its  ditch ; 
that  it  was  finally  agreed  a  scraper  should  be  sent  for  and 
tested,  and,  if  it  worked  as  represented  by  the  agent,  the 
irrigation  company  would  purchase  the  same,  giving  notes 
of  the  company  therefor;  that  the  test  proved  satisfactory 
to  the  directors,  who  purchased  the  machine  for  the  com- 
pany, and  executed  the  notes  in  suit  in  the  form  above  set 
out,  supposing  that  they  were  binding  the  company  and 
with  no  intent  to  make  themselves  individually  responsible 
for  their  payment,  and  that  the  agent  of  the  plaintiff  tak 
ing  said  notes  so  understood. 

The  court,  in  its  seventh  instruction,  told  the  jury : 

"You  are  further  instructed  that  if  you  should  believe 
from  a  preponderance  of  all  the  evidence  in  this  case  that 
the  three  notes  set  out  in  plaintiff^s  petition  were  made  and 
executed  by  the  The<lford  Irrigation  &  Power  Company 
(limited),  and  if  said  notes  were  signed  by  said  defendant«< 
with  the  intention  and  understanding  to  bind  the  Thed- 
ford Irrigation  &  Power  Company  (limited),  and  not  the 
signers  of  said  notes  as  individuals,  and  if  you  should  find 
from  a  preponderance  of  all  the  evidence  that  it  was  so 
understood  by  and  In^tween  the  agent  of  plaintiff  and  these 
defendants,  at  the  time  said  notes  were  executed  and  de- 
livered, then  your  v(^rdict  should  be  for  the  defendants, 
*No  ca'.ise  of  action.'  '^ 

The*  jury  returncHi  a  verdict  for  the  defendants,  and  the 
plaintiff  has  brought  the  record  to  this  court  for  review. 

The  i)etilion  in  error,  aiuon^i  other  matters,  allej^es 
*'that  the  court  erred  in  penuitting  the  defendants  to  in- 
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troduce  oral  testimony  tending  to  prove  a  different  eon 
tract  than  that  set  out  in  the  written  contract,  namely,  the 
notes  such!  upon,"  and  in  giving  the  instruction  above 
quoted  and  other  instructions  which  it  is  unnecessary  to 
discuss.  The  general  rule  undoubtedly  is  that,  on  account 
of  the  qualities  which  the  law  annexes  to  negotiable  in- 
struments, none  are  bound  except  those  who  appear  on  the 
face  of  the  instrument  as  bound,  and,  accordingly,  ex- 
trinsic evidence  can  not  be  admitted  to  charge  i)arti(^ 
whose  names  do  not  appear  on  the  face  of  the  instrument. 
In  4  Thompson,  Corporations,  sec.  5141,  it  is  said : 

"The  modern  doctrine  seems  to  be  that,  where  individ- 
uals subscribe  their  proper  names  to  a  promissory  note, 
they  become  prima  facie  liable  personally  upon  the  same, 
although  they  add  a  description  of  the  character  in  which 
the  note  is  given ;  but  such  pi*esumption  of  liability  may  be 
rebutted  by  proof  that  the  note  was  in  fact  given  by  the 
makers  as  agents  of  a  corporation,  for  a  debt  of  the  cor- 
poration, due  to  the  payee,  and  tlmt  they  were  lawfully 
authorized  to  make  such  note  as  agents  of  the  corporation; 
and  such  facts  may  be  pleaded  in  bar  of  the  action  against 
the  makers  personally,  averring  knowledge  on  the  part  of 
the  payee.^'  He  states  further:  "It  is  no  objcntion  to  such 
a  defense  that  the  name  of  the  corporation  is  not  correctly 
stated  in  the  description  attached  to  the  signature;  it  is 
enough  if  it  appear  that  the  makers  did  not  intend  to  be 
personally  bound.  But  it  should  be  shown  that  the  paycn* 
of  the  note  had  knowledge,  or  at  least  the  full  means  of 
knowledge,  that  the  makei^s  of  the  not,e  were  promising  as 
agents,  duly  authorized,  of  the  corporation;  for  *it  is  well 
settlcHl  that  a  man,  contracting  with  another,  (»an  not 
shield  himself  as  agent,  unless  he  give  notice  at  the  time 
that  he  is  so,  or  it  be  known  in  some  other  way  to  the  per- 
son with  whom  he  deals.' " 

It  is  undoubtedly  true  that  the  modern  cas(^  are  mon^ 

libf»ral  than  was  formerly  the  case  in  allowing  one  who 

signH  a  negotiable  instrument,  designating  hims(»lf  as  agent 

or  trustee,  to  show  by  parol  (*vi<l(»n(e  that  he  was  acting 
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for  another,  who  received  all  the  benefits  of  the  considera- 
tion for  which  the  not^  was  given.  Keidan  v.  Wincfjur, 
1)5  Mich.  430,  20  L.  R.  A.  705,  is  a  case  in  point;  and  other 
cas(*8  referred  to  in  the  not<*s  of  the  editor  will  furnish 
examples  of  the  relaxation  of  t!ie  rule  adopted  by  the 
courts  at  an  earlier  date  upon  this  question.  If  this  court 
had  not  put  itself  on  record,  we  should  be  disposed  to  fol- 
low the  modern  decisions,  but  as  early  as  1886,  in  Webster 
t?.  Wray,  19  Nf*b.  558,  the  court,  after  a  full  review  of  the 
authorities,  held  that  "no  party  can  be  charged  as  prin- 
cipal upon  a  negotiable  not«  or  bill  of  exchange  unless  his 
name  is  thereon  disclosed,"  and  it  was  further  held  in  that 
case  that  parol  evidence  was  not  admissible  to  show  that 
one  who  appeai'ed  upon  the  face  of  the  notes  to  be  the 
maker  was  in  fact  acting  as  agent  for  another,  or  as  the 
officer  of  some  corporation  which  had  received  the  benefit 
of  the  consideration.  This  case  was  followed  by  Andres  r. 
Kridler,  47  Neb.  585,  where  suit  was  brought  upon  a  note 
made  and  signed  substantially  in  the  manner  of  those  in 
suit,  and  it  was  held  that,  "where  the  pleadings  disclose  a 
cause  of  action  against  a  defendant  personally,  superadde<l 
words,  such  as  'agcuit,'  ^excnutor,'  or  ^director'  should  Ik* 
rej(H*t(Hl  as  drsrriptio  pvrsonw.^^ 

We  think  this  couH  is  now  fully  committed  to  the  doc- 
trine that  in  order  to  exempt  an  agent  from  liability  upon 
an  instrument  executed  by  him  within  the  scope  of  his 
agency,  he  must  not  only  name  his  principal,  but  he. must 
express  by  some  form  of  words  that  the  writing  is  the  act 
of  the  principal,  though  done  by  the  hand  of  the  agent  If 
he  expresses  this,  th(»  principal  is  bound  and  the  agent  is 
not;  but  a  mere  description  of  the  general  relation  or  office 
which  the  perscm  signing  the  paper  holds  to  another  person 
or  to  a  corporation,  without  indicating  that  the  particular 
signature  is  made  in  the  execution  of  the  office  and  agency, 
is  not  sufficient  to  charge  the  principal,  or  to  exempt  the 
agent  from  pcrs(mnl  liability.  There  was  evidence  which 
w(Mild  fully  support  a  finding  that,  in  executing  these 
notes^  the  defendants  did  not  int(*nd  to  bind  themselves 
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l>ersonally,  and  that  the  plaintiff's  agent  was  not  only 
fully  aware  of  that  fact  and  understood  that  he  was  taking 
the  nott^  of  the  corporation,  but  assisted  and  advise<l  as 
to  the  form  in  which  the  notes  should  be  drawn  in  order 
to  makf*  them  the  obligation  of  the  corporation.  This  being 
the  case,  the  defendants,  upon  a  proper  plea,  would  be  en- 
titled to  have  the  notes  reformed  to  express  the  real  inten- 
tion of  the  parties.  Western  Wheeled  Scraper  Company  v, 
mtickleman,  122  la.  396,  and  authorities  there  cited. 

^'e  recommend,  therefore,  that  the  case  be  reversed  and 
remanded  to  the  district  court,  with  directions  to  allow  th(i 
defendants  to  amend  their  answer  if  they  so  elect,  other- 
wise to  enter  judgment  for  the  plaintiff  for  the  amount  due 
upon  the  notes. 

Lbtton  and  Kikkpatrick,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  is  reversed  and  the  cause  remanded 
to  the  district  court,  with  directions  to  allow  the  defend- 
antJ?  to  amend  their  answer  if  they  so  elect,  otherwise  to 
enter  judgment  for  the  plaintiff  for  the  amount  due  upon 
the  notes. 

Reversed. 


Mary  L.  Henry  v.  Andrew  Dussell. 

Filed  April  21,  1904.    No.  13,301. 

1.  Contracts  Consideration.  The  consideration  sufficient  to  support 
a.  promise  may  be  a  detriment  suffered  by  the  promisee  in  re- 
liance upon  the  promise,  as  wen  as  a  benefit  accruing  to  the 

promisor. 

a.  Directing  Verdict.  Where,  in  an  action  on  a  contract,  the  defend- 
ant pleads  illegality  of  consideration  and  duress,  upon  a  return 
of  a  finding  as  to  the  two  defenses  pleaded  adverse  to  the  de- 
fenflant,  it  is  proper  for  the  court  to  instruct  the  jury  to  find  for 
the  plaintiff,  if,  under  the  plecwiings  and  the  evidence,  fants 
mimcipnt  to  show  that  the  contract  is  upon  a  valid  consideration 
appear  uncontradicted. 
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3.  InstructionB:  Error  without  Prejudice.  In  8u<^  case,  if  the  Issne 
of  illegality  of  consideration  and  that  of  duress  are  properly  sub- 
mitted to  the  jury,  upon  which  their  verdict  is  adverse  to  de- 
fendant, it  is  not  error  prejudicial  to  defendant  that  the  court, 
instead  of  directing  the  jury  to  find  for  the  plaintiff  upon  the 
issue  of  consideration,  instructs  the  jury  incorrectly  as  to  what 
constitutes  a  valid  consideration  for  the  contract 

4. :  .  An  instruction  which  contains  an  inaccurate  state- 
ment of  the  law  will  not  work  a  reversal  of  the  judgment.  If  it 
is  manifest  that  the  instruction  could  not  have  confused  or  mis- 
led the  jury,  and  where  it  appears  that  the  verdict  must  have 
been  the  same,  if  the  instruction  had  been  technically  correct 

5.  Trial:   Arguments.    Whether  or  not,  after  argument  by  counsel  for 

plaintiff  to  the  jury,  the  defense  can  cut  off  further  argument  by 
waiving  argument  on  his  own  behalf  is  a  matter  within  the 
sound  discretion  of  the  trial  court  regulating  the  procedure  of 
the  trial. 

6.  Rulings:     Discretion  of  Court.     Under  the  facts  stated  in  the 

opinion,  held,  that  the  ruling  of  the  trial  court  was  not  an  abose 
of  discretion. 

7.  Instructions.     Instructions  requested,  given  and  refused,  examined, 

and  held,  that  the  rulings  of  the  court  thereon  were  not  pre- 
judicially erroneous. 

8.  Bulings.    Rulings  of  the  trial  court  on  the  admission  and  exclusion 

of  testimony,  examined,  and  held  not  erroneous. 

9.  Evidence.    Evidence  examined,  and  held  that  the  verdict  and  judg- 

ment are  sustained  by  the  evidence. 

Error  to  the  district  court  for  Platte  county:  James 
A.  Grimison,  Judge.    Affirmed. 

Allen  &  Reed  and  W.  Hi,  Hensley,  for  plaint iif  in  error. 

Reeder  dc  Hohart  and  McAllister  d  Comelivs,  contra. 

Kirkpatrick,  C. 

Mary  L.  Honry  prosecutes  this  proceeding  from  a  judg- 
ment of  the  district  court  for  Platt«  county-  rendered  in 
an  action  brought  by  Andr(»w  DusseU  against  Mary  L. 
II(»nry  to  recover  upon  a  contract  for  the  payment  ol 
money.    This  contract  is  in  the  following  language: 
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"This  agreement,  made  and  entered  into  tliia  2tth  day 
of  March,  1902,  by  and  between  Mary  L.  Henry  of  Co- 
lumbus, Nebraska,  and  Andrew  Dussell  of  the  same  place, 
witnesseth  as  follows:  Whereas  the  said  Mary  L.  Henry 
is  the  mother  of  Robert  H.  Henry,  an  infant  betw(H*n  18 
and  19  years  of  age,  and  the  said  Andrew  Dussell  is  the 
father  of  one  Jessie  G.  Dussell,  of  the  age  of  17  years,  and, 
whereas  the  said  Robert  H.  Henry  and  the  said  Jessie  G. 
Dussell,  with  the  consent  of  their  parents,  the  parties  to 
this  contract,  are  about  to  be  married,  which  said  mar= 
riage  is  believed  by  all  parties  to  be  for  the  best  interests 
of  all  persons  concerned,  and,  whereas  the  said  Rob(Tt 
H.  Henry  has  not  possession  or  control  of  any  means  or 
property  wherewith  to  support  the  said  Jessie  G.  Dussell, 
and  defray  the  expens(*s  of  her  expecte<l  sickness,  ami, 
whereas  the  said  Mary  L.  Henry  has  possession  and  con- 
trol of  property  and  means  to  which  the  said  Robert  H. 
Henry  will  be  entitled  on  reaching  his  nmjority:  It  is 
therefore  agreed  by  the  said  Mary  L.  Henry  that  she  will 
l>ay  to  the  said  Andrew  Dussell,  the  first  party  hereto, 
within  10  days,  the  sum  of  five  hundred  dollars  (fSOO),  of 
which  sum  three  hundred  dollars  ($300)  shall  be  applit^ 
to  defray  the  expenses  of  tlu»  said  Andrew  and  the  said 
Jessie  G.  up  to  the  present  time,  the  remaining  two  hun- 
dred dollars  (|200)  shall  be  applied  to  the  future  main- 
tenance and  support  of  the  said  Jessie  G. ;  and  the  first 
party  further  agrees,  at  such  time  and  times  as  may  be 
necessary,  to  pay  such  other  and  further  sums  to  the  said 
Andrew  Dussell  for  the  support  and  maintenance  of  the 
said  Jessie  G.  as  may  be  necessary,  so  long  as  she  re- 
mains the  wife  of  the  said  Robert  H.  Henry;  and  the  said 
Andrew  Dussell  agrees,  on  his  part,  to  see  that  the  said 
Jessie  G.  is  provided  with  a  suitable  room,  shelter,  cloth- 
ing and  medical  attendance  from  the  proceeds  of  said 
money,  and  to  apply  the  said  money,  and  also  such  other 
sums  as  may  be  paid  to  him,  to  the  support  of  the  said 
Jessie  Q.  as  may  in  his  judgment  seem  meet  and  proper, 
rendering  an  account  thereof  to  the  said  first  party.    Wit- 
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iiess  our  hands  this  24th  day  of  March,  1902,  in  duplicate. 
"In  presence  of 

"J.  G.  Reedeb.  "Mary  L.  Heney, 

"Andrew  Dussell, 
"By  Ernest  P.  Dussell." 

In  the  petition  this  contract  is  set  out  in  hwc  verba,  and 
it  is  alleged  that  Robery  H.  Henry  and  Jessie  Q.  Dussell 
were  united  in  marriage  in  Denver,  Colorado,  Martii  24, 
1902;  that  the  plaintiff,  pursuant  to  said  contract,  pro- 
vided th(^  said  Jessie  G.  Dussell  with  suitable  room,  shel- 
ter, clothing,  nursing  and  medical  attendance,  and  that  a 
<hild  has  be(*n  bom  to  Jessie;  that  the  plaintiff  has  kept 
and  performed  all  the  conditions  of  the  contract  on  his 
part  to  be  performed,  and  that  the  defendant,  Mary  L. 
Henry,  has  failed  and  refused  to  pay  the  sums  of  money 
provided  by  the  contract  by  her  to  be  paidy  and  judgment 
in  the  sum  of  f  500  is  prayed.  The  answer  pleaded  that  the 
contract  declared  upon  was  without  any  consideration, 
that  the  real  consideration  was  an  unlawful  one,  namely, 
the  abandonment  of  a  prosecution  against  Robert  H. 
Henry  for  rape  pending  before  a  justice  in  Platte  county, 
and  that  the  signing  of  the  contract  on  the  part  of  the 
defendant  was  brought  about  by  duress  consisting  of 
threats  that,  unless  it  was  signed,  Robert  H.  Henry  would 
be  incarcerated  in  the  Nebraska  penitentiary,  which 
threats  deprived  defendant  of  her  free  volition.  Plaintiff's 
reply  was  a  general  denial.  •  A  trial  to  a  jury  resulted  in 
a  verdict  and  judgment  for  plaintiff  for  the  full  sum 
prayed  for. 

There  are  many  assignments  of  error,  and  we  will  con- 
sider and  pass  upon  those  which  are  deemed  of  importance 
in  a  corre(*t  disposition  of  tlie  controversy.  Preliminary 
to  a  discussion  of  the  legal  questions  involved,  a  statement 
of  the  principal  facts  will  be  given.  The  parties  to  this 
suit,  as  well  as  the  daughter  of  the  plaintiff  and  the  son  of 
tiu*  defendant,  lived  in  the  city  of  Columbus,  this  state. 
Defendant  is. a  widow,  and  some  time  prior  to  the  execu- 
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tion  of  the  contract  in  suit  had  gone  with  her  son  to  the 
state  of  Colorado,  apparently  upon  medical  counsel  that  a 
(*hange  of  climate  was  necessary  on  account  of  the  health 
of  her  son.  It  appears,  however,  that,  prior  to  the  depart- 
ure of  defendant  and  her  son  for  Colorado,  Robert  H. 
Henry  and  Jessie  G.  Dussell  had  sustained  relations  re- 
sulting in  the  pregnane  y  of  Jessi(\  This  fact  coming  to 
the  knowledge  of  plaintiff,  proceedings  were  commenced 
for  the  arrest  and  extradition  of  Robert,  that  he  might 
be  made  to  answer  to  the  charge  of  rape  upon  the  person 
of  Jessie.  Requisition  papers  were  issued  by  the  governor 
of  the  state  of  Nebraska,  which  were  taken  by  one  Byrnes, 
sheriff  of  Platte  couiity,  together  with  one  Reeder  who 
accompanied  him,  to  Colorado,  and  there  presented  to  the 
governor  of  that  state,  who,  upon  the  showing  made,  issued 
a  governor's  warrant  for  the  arrest  of  Robert.  Defendant 
contended  at  the  trial  that  she  knew  nothing  of  the  rela- 
tions sustained  by  her  son  toward  Jessie  Dussell  until 
waited  upon  and  informed  of  the  charge  pending  against 
him  by  Byrnes  and  Reeder.  Be  that  as  it  may,  it  appears 
that  defendant,  when  apprised  of  the  situation,  asked  if 
anything  could  be  done  to  settle  the  matter,  and  was  told 
that  the  marriage  of  her  son  with  Jessie  would  be  satisfac- 
tory, and  would  be  regarded  as  a  reparation.  The  con- 
tract in  suit  was  thereupon  drawn  up,  signed  and  de- 
livered. 

It  appears  from  the  evidence  that  the  father  of  Jessie, 
plaintiff,  w^as  a  man  of  ordinary  means,  and  that  Jessie, 
his  minor  daughter,  was  his  housekeeper,  her  mother  be- 
ing dead.  It  is  also  made  apparent  that  the  Henrys  were 
in  more  than  comfortable  circumstances.  We  mention 
these  two  facts  at  this  time  because  they,  in  a  measure, 
throw  light  upon  the  situation  which  resulted  in  the  ex- 
ecution of  the  writing  which  forms  the  ba^is  of  this  action. 
It  is  also  convenient  at  this  time  to  advert  to  the  defense 
of  duress,  hereinafter  more  particularly  considered.  It 
was  contended  by  defendant  that  the  contract  was  ob- 
tained by  intimidation  and  threats.    This  contention  may 
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be  regarded  as  eliminated  from  the  case  by  the  verdict  of 
the  jury.  We  believe  that  their  special  finding  in  regard 
thereto  is  amply  supported. 

Robert  and  Jessie  were  married,  as  alleged  in  the  peti- 
tion, and,  subsequently,  Jessie  gave  birth  to  a  child.  Medi- 
cal attendance  and  nursing  were  provided  by  plaintiff. 
There  is  no  question  to  be  made,  under  this  record,  as  to 
the  paternity  of  the  child;  it  is  that  of  Robert  H.  Henry. 
He  appears  from  the  evidence  to  have  been  quite  willing  to 
marry  Jessie. 

The  first  question  for  determination  is,  whether  the 
petition  states  a  good  cause  of  action.  It  was  not  attacked 
by  demurrer  at  the  trial,  but  objection  was  raised  for  the 
first  time  after  issues  were  joined  and  the  trial  commenced. 
It  is  therefore  entitled  to  a  more  liberal  construction  than 
it  would  otherwise  be.  Defendant  invokes  the  familiar 
rule  that,  where  the  declaration  is  upon  a  simple  contract, 
the  petition  must  plead  the  consideration,  unless  the  con- 
sideration is  reHiited  in  the  contract  and  that  is  set  out 
in  hwc  verba.  As  no  particular  allegation  in  the  petition 
purports  to  set  forth  the  consideration,  our  inquiry  will  be 
confined  to  the  contract,  which  appears  in  the  petition  in 
its  entirety.  The  question  is,  whether  it  shows  a  consider- 
ation sufficient  to  bind  defendant  to  her  promise.  It  is 
not  material  that  it  recites  facts  which,  standing  alone, 
would  not  constitute  a  legal  consideration.  It  appears 
that  one  of  the  parties  to  the  contract  was  the  father  of  a 
minor  daughter ;  the  other  the  mother  of  a  minor  son ;  also, 
that  the  intercourse  of  the  minors  had  resulted  in  the 
pregnancy  of  the  daughter.  The  minority  of  these  chil- 
dren, and  the  pregnancy  of  Jessie  by  Robert,  constituted 
the  conditions  confronting  the  parties  to  this  contract  and 
with  Avhich  they  sought  to  deal.  Much  of  the  argument  of 
counsel  for  defendant  is  directed  to  the  inquiry,  whether 
this  contract  shows  that  anything  of  value,  a  benefit  of  any 
kind  sufficient  to  constitute  a  consideration,  passed  to 
ilary  L.  Henry;  or  whether,  by  making  the  promise,  she 
escaped  any  burden   for  which  otherwise  she  would  be 
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legally  liable.  It  is  asked,  whether  the  immoral  relations 
of  RolitTt  and  Jewsie  imi)OSKl  on  d(3fendant  an  obligation 
to  ymy  vUhw  to  Jessie  or  her  father  a  sum  of  money.  We 
tiiiiik  it  may  he  answered  that  the  relations  of  Robert  and 
Jessie,  resulting  in  the  latter's  pregnancy,  did  not  impose 
any  h*gal  ohligation  on  defendant.  But  it  is  not  neces- 
sary, in  our  view,  to  point  out  any  spfK*ific  benefit  that 
aecrnt^l  to  Mary  L.  Henry  by  reason  of  her  promise.  The 
agrw  ineiit  is  not  a  fiudc  pact,  even  though  it  is  manif<\st 
that  drfendanl  n^ceived  no  benefit  at  all.  Hhaffer  i\  Ryan, 
84  Ind.  140;  Rurkcr  r.  Bollcs,  80  Fed.  504;  Doncin  r. 
Smith,  35  \t.  QD;  Dyer  r.  ilvPhce,  6  Colo.  174.  It  stn^ms 
that  a  iH*uetit  to  the  promisor  is  not  an  essential  to  con- 
sideration, but  that  consideration  may  be  a  detriment  to 
tlic*  prunnf*t*e  or  a  b(»nefit  to  a  third  person.  It  is  the  view 
of  Home  of  the  courts  that  this  is  the  only  true  and  in- 
variable test  of  cimsideration.  Does  it  appear  from  this 
eontrart  lliat  {daintifi'  in  reliance  upon  the  promise*  of  d(»- 
f(  ndanr  Buttered  a  detriment?  Not  as  a  result  of  a  l)reach 
of  the  agFH^Tnt^nt,  but  as  a  result  of  entering  into  it  and 
ai*ting  in  reliant  e  on  it?  If  this  question  can  Ik*  answered 
iu  the  aftirmative,  the  contract  is  not  unsupported  by  a 
valid  consideration. 

Now  J  to  us  it  appears  perfectly  plain  that  the  making 
of  this  coutraet  tlependcni  upon  the  consent  of  the  plaintiff 
to  the  marriage  of  his  daughter  to  the  son  of  defendant. 
He  was  not  under  any  obligation  to  consent  to  this  mar- 
riage. She  was  a  minor  at  the  time  of  the  making  of  this 
(ontract.  It  is  not  necessary  to  decide  whether  he  had  a 
right  of  action  against  the  seducer  of  his  daughter,  and 
wJiether  by  this  contract  and  his  consent  to  her  marriage 
he  waived  such  right  of  action.  It  is  clear  that  he  was 
entithnl  to  her  s<  rvices  until  her  majority,  which,  except 
for  this  marriagis  wcnild  not  have  occurred  for  some  time 
th(*retift<*r.  Under  the  facts  shown  in  evidence,  those  serv- 
ices were  more  than  ordinarily  valuable  to  him,  but  the* 
men*  quantum  of  their  value  is  not  material.  To  our  mind, 
the  contract  may  lie  read  as  if  thereby  the  defendant  said, 
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"If  you  Avill  consent  to  your  daughter's  marriage  to  my 
.son,  thereby  surrendering  your  claim  upon  her  services 
during  her  minority,  I  will/'  etc.  The  legal  effect  of  i)lain- 
tiff's  consent  to  his  daughter's  marriage  was  a  suiTender 
of  his  right  to  her  services  during  minority,  and  it  is 
equally  clear  that  there  could  have  b(H*n  no  contract  with- 
out this  consent.  If,  therefore,  plaintiff's  reliance  on  de- 
fendant's promise  resulted  in  a  detriment  to  him,  it  is 
immaterial  wh(*ther  the  making  of  that  promise  secured  a 
benefit  to  defendant.  Under  this  state  of  facts,  we  would 
certainly  hesitate  to  declare  this  contract  wholly  void,  and 
conclude  that,  as  dei*lared  upon  in  the  petition,  it  suffi- 
(!iently  shows  a  valid  consideration. 

Among  the  remaining  contentions  of  defendant,  several 
require  but  little  consideration,  inasmuch  as  they  are  de- 
pendent upon  questions  of  fact,  which  were  resolved  by  the 
verdict  of  the  jury  adversely  to  defendant.  The  first  of 
these  was  the  defense  that  the  real  consideration  was  the 
aband(mm(»nt  of  the  i>roceedings  pending  against  Robert  in 
Platte  county.  This  question  was  submitted,  to  the  jury 
for  a  special  finding,  and  they  say  this  was  not  the  real 
<'onsideration.  We  believe,  after  an  examination  of  the 
evidence,  that  this  verdict  is  right. 

We  have  already  adverted  to  the  defense  of  duress. 
Under  this  plea  it  was  sought  to  be  shown  that  defendant 
signed  the  contract  because  of  the  threat  that,  if  she  did 
not,  her  son  would  be  presented  and  imprisoned,  and  the 
promise  that,  if  she  did,  ho  would  be  permitted  to  go  free; 
and  that,  confronted  with  this  alternative,  she  w^as  de- 
prived of  her  free  volition.  Our  examination  of  the  testi- 
mony, and  particularly  of  that  of  defendant,  upon  this 
question  has  convinced  us  that  the  jury  were  amply  justi- 
fied in  finding  against  defendant  upon  this  contention.  It 
is  true,  she  says  she  signc^d  the  contract  to  save  her  boy 
from  prison,  but  her  own  narrative  of  the  events  immedi- 
ately preceding  the  ex(Hution  of  the  contract  is  not  cal- 
culated to  corroborate  this  statement.  This  interview, 
lookc^l  at  even  through  the  meilium  of  this  narrative,  seems 
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to  have  been  one  especially  free  from  conduct  and  influ- 
ences calculated  to  deprive  defendant  of  her  free  will.  It 
waB  characterized  by  an  evident  desire,  not  only  on  the 
part  of  those  representing  plaintiff,  but  defendant  also,  to 
do  the  thing  that  would  be  right  and  proper.  Defendant 
\v'a,s  no  doubt  disappointed  upon  learning  of  her  son's  in- 
timacy with  a  young  woman,  who,  perhaps,  would  not  have 
been  select(^d  by  Kol)ert's  mother  to  be  Robert's  Avife,  but 
we  believe  the  record  shows  that  she  took  a  philosophic* 
view  of  a  bad  situation.  It  is  to  be  remarked  that  the  son 
was  not  aver*se  to  the  union,  and  this  woman  appears  to 
have  entered  into  this  contract  freely  and  voluntarily. 

The  court  upon  its  own  motion  gave  the  two  following 
instructions  to  the  jury : 

"5.  You  are  instructed  that  if  you  believe  from  the  evi- 
dence that  the  defendant  Mary  L.  Henry  voluntarily  en- 
tered into  said  contract,  that  said  contract  was  founded 
upon  consideration  of  the  marriage  of  Jessie  G.  Dussell, 
daughter  of  plaintiff,  to  Robert  H.  Henry,  gon  of  defend- 
ant, and  that  said  marriage  was  the  cause  actuating  de- 
fendant in  executing  and  delivering  said  contract  to  said 
plaintiff,  then  said  contract  is  a  valid  and  binding  con- 
tract. 

"6.  If  you  find  from  the  evidence  that  the  consideration 
of  the  contract  sued  upon  was  the  abandoning  or  agree- 
ment to  abandon  the  criminal  proceeding  against  Robert 
H.  Henry,  son  of  defendant,  then  such  consideration  is  not 
a  legal  consideration,  and  your  verdict  should  be  for  the 
defendant.^' 

This  instruction  is  not  a  correct  statement  of  the  law. 
If  the  plaintiff  in  the  making  of  this  contract  had  acted  as 
the  agent  of  his  daughter,  making  the  contract  for  her  and 
on  her  behalf,  she  would  doubtless  be  in  a  position  to  en- 
force it.  In  such  event  her  marriage  would  have  been  a 
consideration.  But  this  contract  is  a  sole  and  independ- 
ent one  betwc^en  the  parties  to  this  suit.  The  consideration 
of  the  promise  must  move  from  the  plaintiff. 

But  while  this  instruction  is  not  correct,  we  are  of  opin- 
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iou  that  the  giving  of  it  was  not  such  error  as  requires  the 
reversal  of  the  judgment.  In-  our  consideration  of  the 
sufficiency  of  the  petition,  we  concluded  that  a  considera- 
tion sufficient  to  support  the  contract  was  therein  shown, 
namely,  the  surrender  by  the  plaintiff,  in  reliance  ujwn  the 
I)romise,  of  his  right  to  the  services  of  his  daughter.  This 
was  a  detriment  suffered  by  him,  and  followed  as  a  legal 
consequence  upon  his  consent  to  the  marriage.  The  answer 
pleaded  illegality  of  consideration  and  duress.  Upon  these 
two  issues  defendant  was  entitled  to  have  the  jury  properly 
instructed.  The  execution  of  the  contract  being  admitted,  it 
followed  from  an  adverse  verdict  upon  the  two  defenses 
pleaded  that  the  contract  was  valid  and  binding,  and  plain- 
tiff, as  a  matter  of  law,  was  entitled  to  recover.  It  is  ap- 
parent, then,  that  the  giving  of  instruction  numbered  5 
was  not  prejudicial  to  defendant.  It  had  no  tendency  to 
confuse  or  mislead  the  jury  in  the  consideration  of  the  two 
issues  properly  submitted  to  them.  The  trial  court  mi^t 
well  have  instructed  the  jury  that,  if  they  found  against 
def(*n(lant  on*  both  the  defenses  pleaded,  their  verdict 
should  be  for  plaintiff.  The  giving  of  a  wrong  instruction, 
which  could  not  possibly  have  prejudiced  the  defendant, 
will  not  justify  the  reversal  of  the  judgment. 

The  complaint  direi*ted  against  instruction  numbered  6 
is  that  it  is  confined  to  the  defense  of  illegal  consideration, 
and  makes  no  mention  of  the  defense  of  duress.  But  the 
latter  defense  was  properly  treated  in  subsequent  instruc- 
tions. 

The  defendant  asked  the  court  to  instruct  the  jury  that 
the  doctrine  of  marriage  settlement  had  no  application  to 
this  case,  and  in  this  instruction  matters  in  explanation  of 
Avhat  constituted  a  marriage  settlement  were  incorporated. 
There  was  nothing  in  the  evidence  or  in  the  issues  joined 
by  the  pleadings  suggestive  of  a  marriage  settlement,  and 
we  fail  to  understand  upon  what  principle  a  negation  of 
this  kind  was  necessary  to  go  to  the  jury. 

The  defendant  asked  the  court  to  instruct  the  jury  that 
the  marriage  of  the  minor  children  of  plaintiff  and  defend- 
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ant  was  not  a  consideration  for  the  contract  in  suit,  and 
that,  unless  thej-  found  that  there  was  anothcT  and 
different  consideration,  they  must  find  for  defendant.  In 
view  of  what  has  just  bt?en  said  Avith  reference  to  instruc- 
tion numbered  5  given  by  the  court,  the  refusal  of  tliis 
request  was  not  error  prejudicial  to  the  rights  of  defend- 
ant. 

The  defendant  requested  an  instruction  to  the  effect 
that,  under  the  law  of  this  state,  plaintiff  had  no  right  of 
action  against  the  seducer  of  his  minor  daughter,  which 
was  refused.  This  recpu'st  was  based  upon  evidence  to  the 
effect  that  those  rc^presc^nting  plaintiff  at  the  int(^rview, 
which  resulted  in  th(^  execution  of  the  contract  in  suit, 
stated  to  defendant  that  plaintiff  had  such  right  of  action. 
Defendant  askinl  to  have  the  jury  instructed  as  indicated, 
and  that,  if  defendant's  belief  in  this  representation  was 
an  inducing  cause  to  the  execution  of  the  contract,  that 
fact,  together  with  other  facts,  might  be  considered  in  con- 
nection with. the  defense  of  duress.  The  court  instructcil 
the  jury,  and  we  think  properly,  that  if  tlu^y  found  that 
defendant  entered  into  the  contract  freely  and  voluntarily, 
and  not  because  of  fear  or  duress,  the  statements  made  by 
Reed<*r  and  Byrnes  were  immaterial.  The  issue  of  duress 
having  been  submitted  to  the  jury,  the  refusal  of  the  re- 
quested instruction  just  referred  to  was  not  error. 

The  court  instruct^nl  the  jury  at  the  r(M]uest  of  plaintiff 
that,  if  they  found  that  at  the  time  of  the  execution  of  the 
contract  there  was  no  agre(Muent  or  promise  on  the  part 
of  plaintiff  to  abandon  the  prosecution  of  Robert,  then  the 
defense  of  compounding  a  felony  was  not  sustained,  and 
upon  that. issue  they  should  find  for  the  plaintiff.  It  is 
said  that  this  instruction  states  but  half  the  truth.  If  we 
do  not  misapprehend  counsel,  it  is  sufficient  to  say  that 
the  other  half  is  embraced  in  instruction  numb(»red  0,  her(»- 
tofore  quoted. 

The  criticism  directed  toward  other  instructions  which 
were  given  are  with  reference  to  the  coui'fs  slat(Mn(»n(s  as 
to  what  did  constitute  a  sufficient  considcTation.     We  do 
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not  believe,  in  view  of  views  already  expressed,  that  the 
jury  were  misled  as  to  the  issues  properly  before  them, 
and  defendant  suffered  no  prejudice  by  reason  of  the  in- 
structions complained  of.  The  same  may  be  said  with 
reference  to  the  instruction  that,  under  the  law,  if  a  femah^ 
between  the  age^  of  16  and  18  marries,  her  minority  ends. 
This  instruction  was  unnecessary  but  can  not  have  been 
prejudicial. 

There  is  an  extended  discussion  in  brief  of  counsel  for 
defendant  with  reference  to  the  alleged  errors  of  the  trial 
court  in  the  admission  and  exclusion  of  testimony.  The 
errors  assigned  are  several  hundred  in  number,  and  of 
necessity  the  space  devoted  by  counsel  in  the  discussion  of 
each  error  is  limited.  Some  of  the  rulings  complained  of 
excluded  testimony  of  defendant,  or  struck  out  answers  as 
not  responsive.  Some  of  the  evidence  excluded  was  after- 
wards admitted.  In  other  cases  the  rulings  do  not  seem  to 
have  been  erroneous  in  view  of  the  issues  being  tried.  We 
have  carefully  read  the  evidence,  together  with  the  rulings 
made  by  the  court,  bringing  to  bear  on  our  inquiry  all  the 
light  which  counsel  have  shed  by  meaus  of  brief  and  oral 
argument,  and  we  are  satisfied  that  there  was  no  preju- 
dicial error  committed  by  the  court.  It  would  make  this 
opinion  unwarranUibly  long  to  discuss  each  assignment  in 
detail.  The  record  is  voluminous,  but  our  examination  has 
convinced  us  that  the  trial  was  had  with  circumspection 
and  care,  and  the  rulings  of  the  court  were  fair  and  rea- 
sonable. 

It  is  contended  that  there  was  error  in  denying  to  coun- 
sel for  defendant  the  right  to  argue  the  case  before  the 
jury.  It  ajK^ars  that  by  agreement  each  side  was  to  have 
two  hours  for  argument,  the  defendant  to  open  and  (!lose, 
and  not  to  use  more  than  half  the  time  allotted  in  the  clos- 
ing argument.  Pursuant  to  this  agreement  counsel  for  de- 
fc^udant  ()((ui)i(*d  a  little  over  an  hour  in  the  opening  argu- 
ment, wluTcnipou  counsel  for  plaintiff  announced  that  the 
plaintiff  waived  argument.  Further  argument  on  behalf 
of  def(»ndMnt  >\a.s  not  [)erniitted  by  the  court,  the  argument 
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being  held  to  be  at  an  end.  It  is  quite  possible  that,  under 
some  circumstances,  to  put  it  in  the  power  of  the  defense; 
to  close  the  argument  in  this  manner  would  i*esult  in  a 
hardship,  but  we  are  inclined  to  adopt  the  views  expressed 
by  the  supreme  court  of  Mirhigan  in  Barden  v.  Briscoe,  36 
Mich.  254,  that  matters  of  this  kind  rest  in  that  large  dis- 
cretion of  the  trial  court  by  w^hich  the  general  course  of 
procedure  is  regulated,  and  that  an  appellate  court  would 
not  be  justified  in  making  the  ruling  a  ground  for  reversal 
unless  it  was  manifest  that  the  discretion  was  abused. 
That  there  was  an  abuse  in  this  case,  we  are  certainly  not 
prepared  to  say,  and  this  ruling  will  not  be  held  to  be 
erroneous. 

Complaint  is  lodged  against  the  order  of  the  trial  court 
in  taxing  costs  against  the  defendant,  the  contention  being 
that  the  amount  involved  in  the  case  brought  it  within  the 
jurisdiction  of  the  county  court,  and  the  case  not  having 
been  brought  there,  costs  were  not  under  the  ruling  of  this 
court  recoverable  in  the  district  court.  Several  cases  from 
this  court  are  cited  Avhich,  however,  do  not  sustain  the 
point.  We  do  not  know  of  any  rule  which  prevents  a  plain- 
tiff from  recovering  his  costs  in  a  case  brought  in  the  dis- 
trict court  in  the  first  instance,  unless  it  be  in  the  case  of 
an  action  whereof  it  appears  a  justice  of  the  peace  had 
jurisdiction.  Section  621  of  the  code.  Such  is  certainly 
not  this  case. 

.  We  have  gone  over  this  record,  and  the  ext(Mided  and  ex- 
haustive argument  in  support  of  the  errors  assigned,  and 
have  failed  to  see  wherein  it  appears  that  the  trial  court 
erred  to  the  prejudice  of  defendant.  It  is  th(»r(*fore  reeoiii- 
mended  that  the  judgment  of  the  district  court  be  affirmed. 

DuFFiE  and  Letton,  CC.  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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In  the  Matter  of  the  Application  of  George  W.  Tier- 
NEY  FOR  A  License  to  Sell  Malt,  Spirituous  and 
Vinous  Liquors, 

FnjED  April  21,  1904.    No.  13,432. 

Iiiquor  License.  Under  the  provisions  of  section  1,  chapter  50,  Com- 
piled Statutes,  the  licensing  board,  upon  the  hearing  of  an  ap- 
plication to  grant  a  liquor  license,  must  pass  upon  the  character 
and  standing  of  the  applicant  and  his  citizenship,  and  the  board 
Is  without  authority  to  delegate  these  functions  to  another  per- 
son or  corporation  by  issuing  the  license  in  the  name  of  one 
shown  to  be  not  the  real  party  in  Interest,  upon  the  understaXid- 
ing  that  such  person  or  corporation  will  select  a  person  to  con- 
duct the  business  under  the  license. 

Error  to  the*  distrii-t  court  for  Douglas  county:  Lee  S. 
EsTELLE,  JuixiE.    Reversed. 

Cooper  d  Dunn,  for  plaintiff  in  error. 

Charles  Ogden  and  Hamilton  d  Maxwell,  contra. 

KiRKPATRICK,  C. 

This  case  is  an  application  for  a  liquor  license  presented 
by  Georp:(^  W.  Tierney  to  the  board  of  fire  and  police  com- 
niisHioners  of  the  city  of  Omaha.  A  remonstrance  to  the 
granting  of  the  license  was  filed  by  I.  J.  Dunn,  a  resident 
taxpayer.  The  remonstrance  was  overruled  by  the  boawl, 
and  the  lic<»nse  granted.  An  appival  from  the  action  of  the 
board  was  taken  by  Dunn  to  the  district  court,  where  trial 
resultcHl  in  a  judgment  sustaining  the  action  of  the  lM)ard. 
From  the  judgment  so  entered  the  cause  is  brought  to  this 
court  on  error. 

The  remonstrance  filed  by  Dunn  with  the  board,  omit- 
ting formal  and  certain  immaterial  portions,  is  in  the 
language  following: 

"3d.  That  said  party  is  not  entitled  to  a  license  for  the 
reason  that  he  is  not  the  real  party  in  interest  but  is  secur- 
ing said  license  to  be  used  and  controlled,  not  for  himself, 
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but  by  the  real  party  in  interest,  who  is  in  fact  securing, 
and  who  will  control  the  said  license  if  granted,  to  wit,  the 
Storz  Brewing  Association." 

At  the  hearing  before  the  board,  in  lieu  of  all  other  evi- 
d<*nce,  an  agreed  statement  of  facts  was  pri^seuted,  upon 
which  the  cause  was  submitted.  This  agreed  statement  of 
facts  is  in  the  language  following : 

"It  is  hereby  stipulated  by  the  said  applicant  and  rem<m- 
strator  that  this  application  is  made  in  the  interest  of  and 
for  the  Storz  Brewing  Company,  a  corporation,  of  which 
said  applicant  is  collector,  said  corporation  being  engaged 
in  the  brewing  business ;  that  the  Storz  Brewing  Company 
has  paid  the  license  fee  of  |1,000  herein,  and  asks  that  the 
license  be  granted  in  the  name  of  George  W.  Tierney,  as  a 
matter  of  convenience ;  that  after  the  license  is  granted  on 
this  application,  the  Storz  Brewing  Company  intends  to 
place  some  proper  person  in  charge  of  said  saloon  to  op- 
erate the  same  under  a  business  arrangement  with  the 
Storz  Brewing  Company,  and  who  will  run  said  saloon  as 
his  own  business  venture  so  far  as  the  profits  and  losses  of 
said  business  are  concerned;  that  the  Storz  Brewing  (Com- 
pany will  not  be  interested  in  the  profits,  nor  responsibh* 
for  the  losses  of  said  business;  said  party  will  be  placed  in 
charge  of  said  saloon  to  run  it  under  the  license  of  said 
applicant,  and  will  be  required  to  pay  the  Storz  Brewing 
Company  the  license  money  by  said  Storz  Brewing  Com- 
pany paid,  and  will  be  rcHjuired  to  sell  the  beer  of  the  said 
Storz  Brewing  Company,  and  to  pay  the  rent  of  the  build- 
ing on  such  terms  as  nuiy  be  agreed  upon  between  said  par- 
ties. It  is  understood  that  the  party  placed  in  charge  of 
said  saloon  under  the  arrang(*ment  referred  to  will  take 
out  a  government  license  in  his  o>vn  name  to  sell  li(iuor  at 
said  place." 

But  a  slight  examination  of  the  agreed  statement  of  facets 
quoted  is  sufficient  to  show  that  the  license  in  (|uestion 
ought  not  to  hnvo  been  gninte<l.  Sertiou  1,  fhiplcr  50, 
Compiled  Statutes  f  Annotated  Statutes,  7150),  being  a 
part  of  the  statute  govcTuiug  the  granting  of  liquor 
48 
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licenses,  provides  that,  before  a  license  shall  be  granted  to 
any  person  to  sell  liquor,  a  petition  shall  be  presented  to 
the  licensing  board,  setting  forth  that  the  applicant  is  a 
man  of  respectable  character  and  standing,  and  a  resident 
of  the  stat(\  The  licensing  board  has  no  right  to  grant  a 
license  until  it  is  made  satisfactorily  to  appear  that  the 
l)erson  to  whom  the  license  is  to  be  granted,  and  who  is  to 
run  the  saloon,  is  a  nmn  of  resi)ei!table  character  and  stand- 
ing, and  that  he  is  a  resident  of  the  state.  It  is  disclosed 
by  the  agreed  statement  of  facts  that  the  man  Tierney,  in 
whose  name  the  license  is  to  be  issued  as  a  matter  of  con- 
v(»nience,  has  no  interest  in  the  matter,  but  "that,  if  tin' 
license  is  granted  on  this  application,  the  Storz  Brewing 
<  'ompany  intends  to  place  some  proper  person  in  charge  of 
said  saloon  to  operate  the  siime  under  a  business  arrange- 
ment with  the  Storz  IJrewing  Company."  It  is  proposeil 
to  permit  tlu*  brewing  company  to  select  the  man  who  is  to 
conduct  the  saloon.  The  arrangement  contemplates  in- 
v(»sting  the  brewing  company  with  the  function  and  re- 
sponsibility of  passing  judgment  upon  the  character  and 
standing  of  the  man  who  is  to  conduct  the  busiu(»ss.  Tlu' 
selection  is  to  be  made  entirely  by  the  brewing  company. 
It  is  not  only  to  determine  his  standing  in  the  neighbor- 
hood wh(U*ein  he  resides,  but  is  also  to  pass  upon  tlie  ques- 
tion of  his  citizenship.  ^Ve  have  experienccnl  no  diflficultr 
in  coming  to  the  conclusion  that  such  an  amingeraent 
would  be  an  api>ar(»nt  evasion  of  the  statute.  It  amounts  to 
an  abdicaticm  by  the  board  of  its  functions  and  legal  pow- 
rvH,  which  ar(»  to  b(»come  tlu*  ri^gal  garments  of  another  in- 
stitution not  r(vogniz(Hl  in  the  statute*.  It  is  not  for  us 
to  deny  that  the  brewing  company  is  better  qualitted  to 
decide  whether  an  api>Ucant  has  the  character  and  stand- 
ing contxMuplatcMl  by  the  law,  as  well  as  dwide  the  question 
of  his  citizenship.  But  to  us  it  seems  quite  plain  that  the 
legislature  diHMued  it  wiser  to  vest  this  power  in  a  duly  con- 
st it  utcMl  au<l  l(»gal  board,  whose*  idc^ntity  and  i>ei*sonnpl 
would  b(»  umtters  of  public  knowledge*,  whose  duties  would 
be    to   ri»ceive   applicatiims,    h(»ar   and    entertain    remon- 
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strances,  and  bring  to  bear  their  own  judgment  and  pcM-- 
sonal  and  official  responsibility  in  deciding  whether  the 
applicant  is  shown  to  be  qualified  under  the  statute  to  be  a 
licensee.  A  liquor  license  is  in  the  nature  of  a  personal 
privilege,  and  the  petitioners  must  represent  the  applicant 
to  be  such  a  person  as  the  law  permits  to  receive  a  license. 
The  effect  of  the  scheme  disclosed  by  the  agreed  facts  is  to 
issue  a  license  in  blank,  to  be  hawked  and  sold  by  the  brew- 
ing company,  and  to  take  from  the  board  its  power  to  de- 
tennine  the  character  and  fitness  of  the  applicant.  This 
the  law  does  not  permit. 

It  is  contended  on  behalf  of  the  applicant  that,  inamnuch 
as  Tierney  is  a  man  of  respectable  character,  the  presump- 
tion must  obtain  that  the  brewing  company  will  consult 
with  him  in  the  selection  of  the  man  to  run  the  siiloon  who 
will  have  a  respectable  character.  It  is  suggested  that  this 
coui't  has  said  that  the  saloon  may  be  run  by  an  agent  of 
the  licensee,  and  that  the  scheme  disclosed  b\  the  record 
amountjs  simply  to  this.  We  do  not  see  anything  of  merit 
in  this  suggestion.  The  parties  have,  as  we  have  already 
seen,  attempted  to  do  something  neither  allowed  nor  con- 
templated by  the  statute.  The  action  taken  by  the  li- 
censing board  in  overruling  the  remonstrance  and  granting 
the  license,  and  the  judgm(»nt  of  the  district  court  ui)on  the 
appeal  are  wrong  and  should  be  set  aside.  It  is  therefore 
iTeommendc^l  that  the  judgment  of  the  district  court  and 
the  board  of  fire  and  police  commissioners  be  reversed  and 
set  aside,  and  the  license  canceled. 

Leti'on,  C,  concurs. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgmc^nt  of  the  distri(*t  court  and  the*  fin* 
and  police  commissioners  is  reversed,  and  the  license  can- 
celed. 

Reversed. 
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Zbbuline  H.  Sohafer,  appeli^ee,  v.  Paul  J.  Schafer, 

APPELLANT. 

Filed  Aran.  21, 1904.    No.  13,526. 

Divorce:  Vacating  Decree.  The  provisions  of  secttolw  602  of  the 
code  apply  to  divorce  proceedings  as  well  as  to  other  proceedings 
in  which  it  is  sought,  upon  the  grounds  therein  mentioned,  to 
vacate  or  modify  a  decree  or  judgment  after  the  term. 

Statute:  Construction i  Repeal  by  Implication.  Repeals  by  im- 
plication are  not  favored,  and  a  construction  of  a  statute  which, 
in  effect,  repeals  another  statute  will  not  be  adopted,  unless  such 
construction  is  made  necessary  by  the  evident  intent  of  the 
legislature. 


.'5.  :    ,    Sections  1  and  2.  chapter  49,  laws  of  1S85.  held  to 

apply  to  the  commencement  of  proceedings  in  the  supreme  court, 
and  not  to  repeal  section  602  of  the  code  in  its  application  to 
proceedings  commenced  in  the  district  court  to  vacate  a  decree 
of  divorce. 

4.  Petition:   Sufficiency.    Petition  for  new  trial  under  the  provisions 
of  section  602  examined,  and  held  to  state  a  cause  of  action. 

Appeal  from  the  dis»triet  court  for  DotiglaB  county :  Guy 
R.  C.  Read,  Judge.    Re  versed. 

Burkctt  &  Greenlee,  for  appellant. 
Geo,  A.  Maf/nepy  contra. 

KiRKPATRICK,  0. 

On  October  22,  1902,  appellee  procured  t^  be  enter(Nl 
by  the  district  court  for  Douglas  county  a  decree  of  dirorco 
in  h(T  favor,  and  against  the  appellant,  awarding  to  her 
tlie  custody  of  their  three  minor  children,  and  enjoiiiinsi: 
app(*llant  from  in  any  way  interfering  Avith  their  custody 
and  ccmtrol.  Appellant  was  a  rc»sident  of  the  state  of  Cali- 
fornia, and  made  no  apju^iirance  in  the  case  until  after  the 
decr(H%  s(»rvice  liaving  been  made  upon  him  by  publication. 
On  the  18th  day  of  August,  1903,  appellant  filed  in  the  dis- 
trict court  a  ])(4ition  asking  a  new  trial  under  the  pro- 
visions of  s(vtion  602  of  tho  code,  and  that  he  be  allowed  ii) 
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clt*f(^nd.  Tke  petition  is  of  too  great  length  to  be  copied 
herein,  but  it  netw  out  facts  which,  if  true,  show  that  ap- 
piellet^  was  a  nonn^sident  of  the  state  at  the  time  she  pro- 
vwvtHi  her  divorce;  that  her  allegation  of  residence  was  a 
frauii  upon  the  t^ourt ;  and  that  the  divorce  w  as  obtained 
iipim  iinlawful|  corrupt  and  perjured  testimony  of  the  ex- 
trejiiest  i'liameter,  and  tliat  app(*llant  had  an  absolute  de- 
fense to  the  cause  of  action  set  out  in  her  p(*tition;  that 
appellant  had  no  knowledge  of  the  pendency  of  the  proceed- 
ings for  nearly  a  year,  and  until  after  the  adjournment  of 
Mu*  term;  that  the  notice  was  fraudulently  published  in  an 
fibscure  wi^kly  paper  in  Douglas  county,  for  the  purpose 
uf  t)peventing  appeUant  from  acquiring  knowh^dge  of  its 
pendency;  that  tlie  next  day  after  the  decrcH.*  was  entere<l, 
appellee  erosse^l  the  river  into  Council  Bluffs,  Iowa,  and 
there  interniarritHl  with  one  Beck,  whose  intimacy  with 
aj>pf^llee,  it  is  allegr^d,  was  the  cause  of  the  separation  of 
the  parties,  which  occurred  in  California.  Ai)pellaiit,  in 
his  petition,  brought  himself  fully  and  clearly  within  the 
provisions  of  swtion  ^>02  of  the  code,  authorizing  the  grant- 
ing of  nev:  trials  after  the  term  at  which  the  decree  was 
reftdered. 

Appellee  contends  that,  by  the  provisions  of  section  45 
ajid  46,  chapter  25,  Compiled  Statutes  (AnnotatcMi  Stat- 
utes, 5369,  5370),  all  divorce  procecniings  are  tiiken  out  of 
the  provisions  of  section  602,  and  that,  in  proceedings 
to  vacate  or  modify  a  decree  of  divorce,  or  to  obtain  a 
new  trial  in  a  divorce  case,  except  in  so  far  as  it  affects 
alimony  or  the  custody  of  children,  they  must  be  brought 
within  6  months;  and  that,  conceding  all  that  appellant 
allege^i  in  his  petition  to  be  true,  and  that  the  divorce  was 
obtained  by  XM?rjury,  and  that  the  court  had  no  jurisdic- 
tion, yet,  the  court  is  powerless  to  grant  appellant  any 
relief-  The  doctrine  contended  for  strikes  us  as  mon- 
strous, and  we  are  not  inclined  to  accede  to  its  correct- 
neiis,  unh*ss  th(^  language  of  the  statute  is  such  as  to 
make  that  construction  imperative.  The  act  relied  upon 
by  appellee  in  support  of  her  contention  was  passed  in 
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1885.  (Laws,  ch.  49.)  It  is  composed  of  two  sections, 
in  the  language  following: 

"Section  1.  It  shall  be  unlawful  for  any  person  who 
shall  obtain  a  decree  of  divorce  t^  marry  a«^in  during 
the  time  allowed  by  law  for  commencing  proceedings  in 
error  or  by  appeal  for  the  reversal  of  such  decree,  and 
in  case  such  proceedings  shall  be  institute<l  it  shall  Im» 
unlawful  for  the  defendant  in  error  or  appellee  to  marrj- 
again  during  the  pendency  of  such  prot*cHHlings,  and  a 
violation  of  this  act  shall  subjei^t  the  party  violating  it 
to  all  the  penalties  of  other  cases  of  bigamy.  "^ 

"Section  2.  No  pr<>c(»edings  for  reversing,  vacating,  or 
UHHlifying  any  decree  of  divorce,  except  in  so  far  as  such 
pr()<*(»e<lings  shall  atTect  only  alimony,  proi>erty  rights 
rustody  of  children,  and  other  matters  not  aflFwting  the 
marital  relations  of  the  parties,  shall  be  commenced  un- 
l<*ss  within  six  months  after  the  rendition  of  such  decree, 
or  in  case  the  person  entitled  to  such  proccvdings  is  an 
infant,  a  person  of  unsound  mind,  within  six  months,  ex- 
clusive of  the  time  of  such  disability." 

From  a  careful  reading  of  these  sections,  we  are  of 
opinion  that  they  will  not  bear  the  construction  sought 
to  be  placed  upon  them.  Prior  to  the  passage  of  this  act, 
pro(*eiHlings  in  error  in  all  cases  might  be  brought  in  the 
supreme  court  within  one  year.  The  legislature  seems 
to  have  concluded  that,  so  far  as  decrees  of  divorce  were 
concerned,  error  proceedings,  except  as  affecting  children 
and  property  rights,  should  be  commenced  in  the  supreme 
court  within  six  months,  the  time  already  limited  for 
appeals,  and  to  eflfectuate  this  purpose,  enacted  the  sec- 
tions quoted.  It  is  apparent  to  us  that  the  sections  re- 
ferred to  will  not  bear  the  construction  contended  for. 
If  any  doubt  existed  as  to  the  meaning  of  this  enactment, 
we  would  be  at  liberty  to  look  to  the  title  of  the  act  to 
aid  the  construction,  which  is  in  the  following  language: 

"An  act  to  prevent  the  marriage  of  divorced  persons 
during  the  time  allowed  for  proceedings  to  reverse  the 
decree  of  divorce,  and  during  the  pendency  of  such  pro- 
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(M'ecliii^s,  and  to  fix  the  time  within  which  such  proceed- 
in<i:.s  may  be  commenced." 

The  language  used  in  the  title,  even  if  the  meaning  of 
the  sections  themselves  were  not  clear,  shows,  beyond 
<lii(^tion,  that  the  act  was  only  intemh^l  to  apply  to 
pro(e(Hlings  commenced  in  the  supreme  court. 

Appellee  contends  that,  because  the  act  permits  parties 
to  marry  after  six  months,  if  no  proceedings  to  reverse 
have  been  commenccHl,  therefore,  it  was  intc^nded  to  apply 
as  well  to  proceedings  commenced  in  the  trial  court;  and 
that,  being  an  act  complete  within  itsi^lf,  it  repc^als  by 
implication  the  provisions  of  section  602.  It  is  probably 
true  that  parties  may  marry  again  after  six  months  from 
the  date  of  the  decree,  if  no  eiTor  oy  appeal  proceedings 
have  been  commenced;  but  there  is  no  doubt  that  in  so 
doing  they  must  take  their  chances  on  having  the  decrees 
vacated  upon  a  proper  application  under  the  provisions 
of  section  602,  and,  in  such  event,  must  bear  the  conse- 
(piences  that  flow  from  a  vacation  of  the  decree,  since  all 
persons  are  charged  with  knowledge  of  the  law.  Repeals 
by  implication  are  not  favored,  and  a  construction  which 
n^sults  in  an  implied  repeal  of  some  other  enactment 
should  only  be  resorted  to  when  umde  necessary  by  the 
(»vident  intent  of  the  h^gishiture.  in  the  case  at  bar  there 
is  no  necessity  to  adopt  such  construction.  The  language 
of  the  sections  quoted  is  plain,  and  we  can  not  see  that 
they  deprive  appellant  of  any  rights  granted  by  section 
602. 

It  follows  from  what  has  been  said  that  the  trial  court 
oTTiHl  in  sustaining  the  demurrer  to  the  petition  of  ap- 
pellant, and  it  is  therefore  recommended  that  the  judg- 
ment be  reversed. 

DuFFiE  and  Letton,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  further  proceedings. 

Beveksed, 
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Harrt  L.  McConnell  v.  P.  E.  McKillip. 

Piled  Apbil  21,  1904.    No,  13.308. 

1.  Qftjne   Laws:     Police   Power.     CJonstitlttional   Law.     Under   the 

police  power  of  the  state,  the  legislature  has  power  to  declare 
property  which  may  be  used  only  for  an  unlawful  purpose  to  be 
a  public  nuisance  and  authorize  the  aame  to  be  abated  sum- 
marily by  public  officers,  but,  if  property,  of  a  nature  innoc^it 
in  itself  and  susceptible  of  a  beneficial  use,  has  been  used  for  an 
unlawful  purpose,  a  statutory  provision  subjecting  it  to  summary 
forfeiture  to  the  state  as  a  penalty  or  punishment  for  the  wrong- 
ful use.  without  affording  the  owner  thereof  opxx>rtunity  for  a 
hearing,  deprives  him  of  his  property  without  due  process  of 
law. 

2.  Act  Unconstitutional.   Section  3,  article  III,  chapter  31  of  the  Com- 

piled Statutes,  in  so  far  as  It  provides  for  the  seizure,  forfeiture 
and  transfer  of  title  to  property  without  providing  for  a  hearing. 
held  unconstitutional  and  void. 

Error  to  the  district  court  for  Boone  county:  James 
N.  Paul,  Judge.    Affirmed. 

F.  K,  Prouty  Attorney  General,  Noris  Brot^n,  William 
B.  Base  and  0.  E.  Spear,  for  plaintiff  in  ^ror. 

H.  C.  Vaily  contra. 

Letton,  C, 

On  the  3d  day  of  August,  1902,  P.  E.  McKillip,  D.  B. 
McMalion  and  W.  E.  Harvey  were  engagcnl  in  hunting 
prairie  chickens  in  Roone  county,  in  violation  of  the 
game  law  of  1901,  using  three  shotguns.  The  deputy 
game  warden,  Harry  L.  McConnell,  seized  the  three  shot- 
guns, while  they  were  so  engaged  in  hunting  prairie 
chi<kens.  P.  E.  McKillip  was  the  owner  of  the  gymi. 
which  were  valued  at  the  sum  of  f  75.  McKillip  brought 
an  action  of  replevin  against  the  defendant,  deputy  game 
warden,  for  their  possession.  The  case  was  tried  to  the 
district  court  upon  an  agrt^ed  statement  of  facts  aubstaii' 
tially  as  above  stated.  The  court  found  for  the  plaintiffs 
and    rendered    judgm(»nt    accordingly.      The    defendant 
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brings  error  to  this  court.  The  game  warden  claims  the 
right  to  hold  the  guns  under  authority  of  section  3,  article 
3,  chapter  31  of  the  Compiled  Statutes  (Annotated  Stat- 
utes, 3272) ,  which  is  as  follows : 

^^AU  guns,  ammunition,  dogs,  blinds  and  decoys,  and 
any  and  all  fishing  tackle,  in  actual  use  by  any  person  or 
persons  while  hunting  or  fishing  in  this  state  without 
license  or  permit,  when  such  license  or  permit  is  required 
by  this  act,  shall  be  forfeited  to  the  state;  and  it  is  made 
the  duty  of  the  commissioner  and  every  officer  charged 
with  the  enforcement  of  this  act  to  seize,  sell  or  dispose 
of  the  same  in  the  manner  provided  for  the  sale  or  dis- 
position of  property  on  execution,  and  to  pay  over  the 
l)r4>(iH^xls  thereof  to  the  county  treasurer  for  the  use  of 
the  Kcbool  fund." 

He  contends  that  the  statute  authorizing  game  wardens 
to  seize*  and  forfeit  to  the  state  all  guns  in  actual  use  by 
i;i^r8(ms  hunting  in  violation  of  the  game  law  is  a  valid 
(XiU'cise  of  the  police  power  of  the  state,  while  the  de- 
fendant in  error  contends  that  the  aforesaid  statutory 
provision  violates  the  provisions  of  the  14th  amendment 
to  the  constitution  of  the  United  States  which  declares: 
"Nor  shall  any  state  deprive  any  person  of  life,  liberty, 
or  property,  without  due  process  of  law ;  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the 
laws,"  and  of  section  3,  article  I  of  the  constitution  of  the 
state  of  Nebraska,  which  provides:  "No  person  shall  be 
deprived  of  life,  liberty  or  property,  without  due  process 
of  law." 

The  protection  of  \^'ild  animals  suited  for  the  purpose 
of  food  from  indiscriminate  slaughter  by  hunters  has  been 
the  object  of  legislation  from  the  most  ancient  times.  The 
theoi-y  upon  which  the  lawmaking  power  assumes  to  act 
is,  that  all  wild  game  belongs  to  the  state  in  its  sovereign 
capacity  as  a  trustee  for  the  whole  of  the  public,  and  that, 
conseiiuently,  the  state  may,  as  a  proper  exercise  of  its  po- 
lice power,  adopt  such  rules  and  regulations  with  reference 
to  its  preservation,  and  such  penalties  with  reference 


714  NEBRASKA  UKPOUTS.  [Vou  71 

McConiiell  y.  Mi-Killip. 

to  a  violation  of  sucli  regulations,  as  are  necessary  to 
accomplish  the  end  desired — the  preservation  to  the 
[MX)ple  of  the  state  of  the  pleasure,  sport  and  profit  de- 
riv(*il  from  the  hunting,  pursuit  and  capture  of  tlie  wild 
animals  living  therein. 

In  this  caK(»  th(^  defendant  in  error,  McKillip,  admits 
that  it  is  within  the  power  of  the  state,  in  the  just  ex- 
(»rcise  of  its  police  powers,  to  prohibit  the  killing  of  lisli 
and  game  at  certain  seai5ons  of  the  year,  but  denies  that 
it  has  the  riii^ht  to  tiike  his  propi^rty  from  him  aud  con- 
fiscate it  to  the  state  without  giving  him  his  day  in  court. 
He  contends  that  the  police  power  in  regard  to  the  con- 
fiscation of  guns,  dogs,  blinds,  decoys  and  fishing  tiickle 
is  upon  exactly  the  same  footing  as  the  police  power  in 
r(»gard  to  the  regulation  of  the  sale  of  intoxicating 
liquors,  and  that,  since,  before  liquors  which  have  bcn^n 
seized  are  destroyed,  there  must  be  a  judicial  determina- 
tion by  a  court  as  to  whether  the  owner  was  engaged  in 
unlawfully  selling  or  ke<*ping  for  sale  intoxicating  liquors, 
so  ther(?  must  be  as  to  his  property.  He  further  contends 
that,  since  the  statute  contains  no  provisions  for  determ- 
ining whether  the  property  was  liable  to  condemnation 
for  the  criminal  acts  of  those  who  had  it  in  their  pos- 
session, and  since  it  merely  authorized  the  game  warden 
to  seize  the  property  without  warrant  or  process,  to  con- 
demn it  without  proof,  and  to  sell  it  as  upon  execution, 
it  deprives  the  defendant  of  the  property  rights  which  are 
guaranteed  to  him  by  the  constitution. 

The  laws  of  the  state  of  New  York  declare  that  any  net 
or  other  means  or  device  for  taking  flsh  found  in  the 
waters  of  the  state,  in  violation  of  the  laws  for  the  pro- 
tection of  fish,  is  a  public  nuisance,  and  authorize  game 
constables  to  destroy  such  nets.  Certain  nets  were  seized 
and  d(»stroy(Ml,  and  an  action  being  brought  against  the 
officers  for  their  value  under  these  provisions,  the  court 
of  appc^als  of  the  state  of  New  York  held  that  the  declara- 
tion by  the  h^gislature  that  the  nets  or  other  devices  found 
in  the  waters  of  the  state  are  a  public  nuisance,  is  a  valid 
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exercise  of  the  legislative  power;  and  that  the  further 
provision  requiring  the  destruction  of  such  nets,  such 
destruction  being  an  incident  of  the  power  of  abatement 
of  the  nuisance,  and  not  a  forfeiture  inflicted  as  a  penalty 
upon  the  owner,  is  not  in  violation  of  the  constitutional 
proliibition  of  taking  property  without  due  process  of  law ; 
but  further  held  that  that  part  of  the  act  authorizing  the 
destruction  of  nets  found  upon  the  shore  was  unconstitu- 
tional, since  nets  not  found  in  the  waters  are  not  a  nuis- 
ance per  86.  Lawton  v.  Steele,  119  N.  Y.  226.  A  writ  of 
(*iTor  being  su(h1  out  to  the  supreme  court  of  the  TTuit<Ml 
States  from  this  judgment,  that  court  affirmed  the  judg- 
ment of  the  supreme  court  of  New  York,  and  say,  Mr. 
Justice  Brown  delivering  the  opinion: 

"The  main,  and  only  real  difficulty  connected  with  thc^ 
act  in  question  is  in  its  declaration  that  any  net,  etc., 
maintained  in  violation  of  any  law  for  the  protection  of 
fisheries,  is  to  be  treated  as  a  public  nuisance,  *and  may 
be  abated  and  summarily  destroyed  by  any  person,  and 
it  shall  be  the  duty  of  each  and  every  protector  aforesaid 
and  every  game  constable  to  seize,  remove  and  forthwith 
d(»8troy  the  same.'  The  legislature,  however,  undoubtedly 
passessed  the  power  not  only  to  prohibit  fishing  by  nets 
in  these  waters,  but  to  make  it  a  criminal  offense,  and  to 
take  such  measures  as  were  reasonable  and  necessary  to 
prevent  such  offenses  in  the  future.  It  certainly  could 
not  do  this  more  effectually  than  by  destroying  the  means 
of  the  offense.  *  *  *  In  this  case  there  can  be  no 
doubt  of  the  right  of  the  legislature  to  authorize  judicial 
proceedings  to  be  taken  for  the  condemnation  of  the  nets 
in  question,  and  their  sale  or  destruction  by  process  of 
law.  Congress  has  assumed  this  power  in  a  large  number 
of  cases,  by  authorisiing  the  condemnation  of  property 
which  has  been  made  use  of  for  the  purpose  of  defrauding 
the  revenue.  Examples  of  this  are  vessels  illegally  reg- 
istered or  owTied,  or  employed  in  smuggling  or  other 
illegal  traffic;  distilleric^s  or  breweries  illegally  carried  on 
or  operated,  and  buildings  standing  upon  or  near  the 


no  NEBRASKA  REPORTS.  [Vol.  71 


HcCouuell  V.  MoKlIIIp. 


boundary  line  between  the  United  States  and  another 
country,  and  used  as  depots  for  smuggling  goo<ls.  In  all 
these  cases,  however,  the  forfeiture  was  decre(*d  by  judicial 
proceeding.  But  where  the  property  is  of  little  value, 
and  its  use  for  the  illegal  purpose  is  clear,  the  legislature 
may  declare  it  to  he  a  nuisance,  and  subject  to  summary 
abatement.  lAstances  of  this  are  the  power  to  kill  dis- 
eased cattle;  to  pull  down  houses  in  the  paths  of  con- 
flagratious;  the  destrjuction  of  decayed  fruit  or  fish  or 
unwholesome  meats,  or  infected  clothing,  obscene  books 
or  pictures,  or  instruments  which  can  only  be  used  for 
illegal  purposes.  While  the  legislature  has  no  right  ar- 
bitrarily to  declare  that  to  be  a  nuisance  which  is  clearly 
not  so,  a  good  deal  must  be  left  to  its  discretion  in  that 
regard,  and  if  the  object  to  be  accomplished  Is  conducive 
to  the  public  interests,  it  may  exercise  a  large  liberty  ^f 
choice  in  the  means  employed.  Newark  d  ti,  O,  H,  C.  It.  Co. 
V.  Bunt^  50  N.  J.  Law,  308;  Blazier  v.  Miller,  10  Hun 
(N.  Y.),  435;  Mouse's  Vusv,  12  Itep.  (7  Coke)  (13;  Stone  v. 
Mayor,  25  Wend.  (N.  Y.)  157, 173;  American  Print  Works 
V.  Lawrence,  21  N.  J.  Law,  248,  23  N.  J.  Law,  690."  Law- 
ion  0.  Strrle,  152  U.  S.  133. 

The  state  of  Wisconsin  has  an  act  substantially  the 
same  as  that  of  New  York,  providing  for  the  protection 
of  fish  and  authorizing  the  destruction  of  nets,  declaring 
the  same  to  be  public  nuisances.  In  the  case  of  Bitten' 
haus  V.  Johnston,  92  AVis.  588,  the  vali  Jty  of  this  pro- 
vision came  before  the  supreme  court  of  Wisconsin.  The 
court  say,  it  has  been  i-epeatcidly  said,  neither  the  14th 
auieudmeut,  nor  any  other  amendment  to  the  constitution 
of  the  United  States,  "  Svas  designed  to  interfere  with  the 
power  of  a  state,  sometimes  tc^-med  its  "police  power,'' 
to  prescribe  regulations  to  promote  the  healthy  peace, 
uioi-aLs,  education,  and  good  order  of  the  people,  and  to 
legislate  so  as  to  increase  the  industries  of  the  state,  de- 
velop its  resources,  and  add  to  ita  wealth  iajad  prosperity.' 
Barhicr  r.  Connolly.  U3  U.  S.  31 ;  Mugler  r.  Kansas,  123 
U.  S.  623;  In  re  Kemmler,  136  U.  S.  43«,  448."    The  court 
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further  my:  "The  phuntiflf,  having  volimtarily  put  the 
nets  to  an  unlawful  use  which  made  them  public  nui- 
siinces  under  the  statute',  is  in  no  position  to  recover  dam- 
ages from  the  def(mdtints  for  having,  as  public  officials, 
obevetl  tlie  law  in  al*;iling  the  nuisance  by  seizing  and 
destroying  the  nets-  t)f  course,  the  plaintiff  had  his  right 
of  action  to  determine  whether  the  nets  were  or  were  not 
in  such  unlawful  use.  We  must  hold  that  the  plaintiff 
has  not  bt^^n  dej^rived  of  his  property  without  due  pro- 
eesK  of  law." 

No  case  has  bef^n  brought  to  our  attention  in  AAhich  a 
court  has  c«nistru<*il  a  statute  which  provides  for  the 
seizure,  forfeiture  to  the  state  and  sale  of  property  of  the 
kind  involved  in  this  rase,  which  has  beim  used  in  viola- 
tion of  the  game  laws.  As  a  rule  the  statut<*s  have  de- 
eUin^fl  nets  and  like  devices,  whicli  can  only  be  used  in 
vinlation  of  law,  t^>  bi^  public  nuisances,  and  provided  for 
their  abatement   by   tlit^ir  destruction  by  public  offic(Ts. 

The  distinction  bit  ween  nets,  which  under  the  laws  of 
the  static  providinj*  for  their  destruction  can  only  be 
ustnl  for  an  unlawful  purpose,  and  fire  arms  which  under 
the  laws  of  this  and  other  states  may  be  used  for  many 
other  purjioses,  innocent  and  lawful  in  their  nature,  is 
c hourly  ap[)ar(^nt,  and  has  been  recognized  by  our  legis- 
lature in  the  act  under  consideration. 

In  s<*i*tion  1,  article  III  of  this  act,  the  legislature  of 
this  Rtat**  has  [irovldcnl: 

*'ICvery  net,  seine,  (nip,  explosive*,  poisonous  or  stupe- 
fying substance  or  dt^vice  used  or  intemled  for  ns(»  in  tak- 
ing or  killing  game  or  fish  in  violation  of  this  act,  is 
luTeby  (leebind  to  be  a  public  nuisance  and  may  be 
abatetl  and  wunimarilj  destroyer!  by  any  ihtsou,  and  it 
jihall  be  the  duty  of  every  such  officer  authorized  to  en- 
force this  act  to  s(4xe  and  summarily  d(»stroy  the  same, 
and  nr*  proseeutitui  of  Mujt  shall  be*  maintaincvl  for  such 
tiestructiou;  [uovidftl,  that  nothing  in  this  division  shall 
be  rouKtrued  *  *  *  as  authorizing  the  s(»izure  or  de- 
struction of  lin^  arni^.  except  as  hereinaftiT  j)rovided." 
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The  provisions  of  this  section  as  to  nets  and  like  de- 
vices are  substantially  the  same  as  those  contained  in  the 
game  laws  of  New  York  and  Wisconsin,  heretofore  re- 
ferred to,  and  with  the  conclusions  of  these  courts  with 
reference  to  laws  of  like  nature,  we  have  no  fault  to  find. 
Rut  there  is  a  broad  distinction  between  this  section  and 
section  3  under  w-hich  the  plaintiff  in  error  justifies. 

The  legislature  has  not  declared  a  gun  to  be  a  public 
nuisance  and  has  not  ordered  its  destruction  as  an  abate- 
ment of  the  same.  The  seizure  of  the  property  provided 
for  by  this  section  is  evidently  intended,  not  only  to  put 
it  out  of  the  power  of  the  offending  person  to  carry  on 
th(i  destruction  of  game  bj'  depriving  him  of  the  imple- 
ment of  d^'struction,  but  also  to  operate  as  a  penalty  or 
punishment  for  an  unlawful  act  committed  by  him.  It 
is  of  th(^  nature  of  a  common  law  forfeiture  of  goods  upon 
conviction  of  a  crime. 

In  leck  i\  Andrrson,  57  Cal.  251,  it  appe^ired  that  th(» 
l>laintiff  had  rented  certain  boats  and  n(4s  to  a  ('hines( 
fisherman;  that  the  i)roperty  was  used  in  violation  of  a 
statute  of  the  state  A\hich  provided  that  all  nets,  s(*ines, 
fishing  tackle,  boats  and  other  implements  used  in  catch- 
ing or  taking  fish  in  violation  of  th(^  provisions  of  this 
chaptiT  shall  be  forfeited,  or  may  be  seized  by  a  peace 
ofticcT.of  tlie  county  or  his  assistant,  and  may  be  by  him 
(lestroyi^d  or  sold  at  public  auction,  upon  notic(»  posUnl  in 
th(»  county  for  five  days.  The  court  held  that  so  much  of 
i\w  statute  as  authcKrized  the  property  to  be  sold  without 
judicial  proce(Hlings  was  unconstitutional  and  void.  It 
will  be  noti<*(Hl  that  boats  were  included,  which  were 
suscejitibh*  of  a  lawful  use. 

]'anlrn  i\  Mount.  78  Ky.  8(5,  was  an  action  in  conver- 
sion to  recov(T  tlu*  value  of  certain  hogs.  The  to\ni  or- 
dinance l)rovid(Hl  that  it  was  the  duty  of  the  town  marshal 
to  tak(»  up  bogs  running  at  hirge  upon  the  streiHs,  to 
adv(Mtis(»  them  for  thr(»e  days,  and  to  offer  them  at  jmblic 
sal<»  to  tli(»  highest  bid<ler,  and,  after  paying  the  expens(»s 
thereof,  to  pay  ovit  to  the  rightful  owner  the  balance,  if 
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any.  The  court  held  the  right  to  forfeit  "sliould  not  be 
extended  beyond  imi)ounding  the  hogs.  When  that  is 
done,  the  necessity  for  summary  and  precipitate  action 
ceas<s,  and  judicial  pi-oceedings  looking  to  forfeiture 
may  then  properly  begin,"  and  that  the  ordinance  was 
unconstitutional. 

Lowry  v.  Rainwater^  70  JIo.  152,  was  an  action  to  re- 
(*over  the  value  of  a  dining  table.  The  defendant  pleaded 
that  he  was  a  member  of  the  board  of  police  commission- 
ers of  the  city  of  St.  Louis,  and  that  under  th(*  statute  it 
was  his  duty,  when  he  had  knowle<lge  that  there  waK  a 
prohibited  gaming  table  kept  or  used  in  the  city  of  St. 
Louis,  to  issue  a  warrant  directing  some  officer  of  the 
police  force  to  seize  and  bring  before  him  such  gaming 
table,  and  made  it  his  duty  to  cause  the  same  to  be  pub- 
licly destroyed  by  burning  or  otherwise.  These  provisions 
were  held  unconstitutional  and  void. 

In  Lawton  v.  Steele,  119  N.  Y.  226,  tlie  supreme  court 
of  New  York  was  of  the  opinion  that  it  was  only  bcn^ausc* 
the  nets  found  in  the  water  were  a  public  nuisauc(^  that 
th(»y  might  be  destiwed,  and  that  if  the  destruction  of 
the  nets  was  intended  as  a  penalty  it  was  unconstitu- 
tional, and  also  that  nets  not  actually  found  in  the*  wat(T 
could  not  be  seized.  "Rut,"  say  the  court,  "the  h^gishi- 
ture  can  not  go  furtluT.  It  can  not  decrc^e  the  destruc- 
tion or  forfeiture  of  property  used  so  as  to  constitute  a 
nuisance  as  a  punishment  of  the  wrong,  nor  even,  we 
think,  to  pi-event  a  future  illegal  use  of  the  property,  it 
not  being  a  nuisance  per  sc,  and  appoint  officers  to  execute 
its  mandate.  The  plain  reason  is  that  due  process  of  law 
rniuii-es  a  hearing  and  trial  before  punishment,  or  befori* 
forfeiture  of  property  can  be  adjudged  for  the  owner^s 
misconduct.  Such  legislation  would  be  a  plain  usuii>a- 
tion  by  the  legislature  of  judicial  powers,  and  under  guise 
of  exercising  the  power  of  summary  abatement  of  nuis- 
ances, the  legislature  can  not  tiike  into  its  own  hands  the 
enforcement  of  the  criminal  or  qudsi  criminal  law.  See 
opinion  of  Shaw,  C.  J.,  in  n^lier  r.  lleixirr,  1  Gray,  1,  and 
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in  Brown  v.  Perkhis^  12  Gray,  89."  When  the  same  case 
r<*ached  the  supreme  court  of  the  United  States,  while 
the  majority  of  the  court  held  that  the  law  in  question 
was  a  valid  exercise  of  the  police  power,  Chief  Justice 
Fuller,  with  whom  concurred  Mr.  Justice  Field  and  Mr. 
Justice  Brown,  filed  a  dissenting  opinion,  in  which  he 
says:  "The  police  power  rests  upon  necessity  and  the 
right  of  self  protection,  bnt  private  property  can  not  h<^ 
arbitrarily  invaded  under  the  mere  guise  of  police  regu- 
lation, nor  forfeited  for  the  alleged  violation  of  law  by 
its  owner,  nor  destroyed  by  way  of  penalty  inflicted  upon 
him,  without  opportunity  to  be  heard.''  Lawton  v.  Steele, 
152  TJ.  S.  133,  144. 

In  SentiU  t\  New  Orleans  d  C.  R.  Co.,  166  U.  S.  698,  it 
is  said  by  Justice  Brown:  "But  in  determining  what  is 
due  process  of  law  we  are  bound  to  consider  the  nature 
of  the  property,  the  necessity  for  its  sacrifice,  and  the 
extent  to  which  it  has  heretofore  been  regarded  as  within 
the  police  power.  So  far  as  property  is  inoffensive  or 
harmless,  it  can  only  be  condemned  or  destroyed  by  legal 
proceedinjrs,  with  due  notice  to  the  owner;  but  so  far  as 
it  is  dangerous  to  the  safety  or  health  of  the  community, 
due  process  of  law  may  authorize  its  summary  destruc- 
tion.'' 

In  Cofon  i\  Lisk,  153  N.  Y.  188,  a  later  case  than  Law- 
ton  V,  SteclCy  a  statute,  providing  that  every  vessel  unlaw- 
fully useil  in  interfering  with  oysters  planted  in  the 
wati^rs  of  the  state  may  be  seized  by  the  game  protectors, 
and  upon  six  days'  notice  a  justice  might  take  evidence 
and,  if  found  to  be  so  engaged,  the  vessel  should  be  or- 
deretl  sold  and  the  procee<ls  paid  to  the  commissioners  of 
fisheries,  game  and  forestry,  was  held  unconstitutional, 
the  court  saying:  "It  is  to  be  observed,  in  passing,  that 
the  use  for  whicli  vessels  and  fixtures  may  be  forfeited 
under  this  a<-t  (hx^s  not  constitute  a  nuisance,  either  at 
common  law,  or  under  this,  or  any  other  statute.  Nor  is 
the  property  itsc^lf  a  nuisance.  Hence,  it  is  obvions  that 
the  validity  of  this  act  can  not  be  maintained  upon  the 
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ground  that  either  the  act  or  the  property  is  a  puhlk* 
Buiaaiiee,  and,  consBijueutly,  that  the  legislature  had  the 
pott'er  to  authorize  its  abatt^ui^nt/' 

In  Vhivmjo,  B.  &  Q.  R.  Co.  v.  State,  47  Neb.  549,  565, 
this  eourt  held:  "The  l<*^islatiire  can  not,  under  the  guisci 
of  a  polit*e  reyuhition,  arbitrarily  invade  private  property 
or  personal  rights,"  but  it  must  appear  to  the  court, 
when  such  it^gulation  is  called  in  question,  that  there  is 
a  "clear  and  real  connection  between  the  aKBunuMl  purpoj^c 
of  the  law  and  its  actual  jjro visions." 

There  is  a  clear  and  marked  distinction  between  that 
spm!ies  of  property  ^vhich  can  only  be  used  for  an  illegal 
puriK>se,  and  which  therefore  may  be  declared  a  nuisance 
and  summarily  ^ibattd,  and  that  which  is  innocent  in  its 
ordinary  and  projier  use,  and  which  only  becomes  illegal 
when  used  for  an  unlawful  i)ui*pose.  We  know  of  no 
principle  of  law  which  justifies  the  seizure  of  property, 
innocent  in  itself,  its  forfeiture  and  the  transfer  of  the 
right  of  propei-ty  in  the  same  from  one  person  to  another 
HK  a  punishment  for  crime,  without  the  right  of  ^  heariu^j; 
upon  the  guilt  or  innocemx^  of  the  person  chargwl,  Ix^fon* 
the  forfeiture  takes  ettect.  If  the  property  seized  by  a 
game  keeper  or  warden  werr*  a  public  nuisaucc*,  such  as 
provided  for  in  «(H:lion  one,  lie  had  the  right  under  the 
il  11  ties  of  his  office  at  commun  law  to  abate  the  same  with- 
out judicial  process  or  prot^eeding,  and  the  great  weight 
of  authority  is  to  the  effect  tliat  such  common  law  rights 
have  not  been  abrogated  or  set  aside  by  the  provisions 
of  the  constitution ;  but  if  the  property  is  of  such  a  natun* 
that,  though  innocent  in  itself  and  susceptible  of  a  bene- 
ficial use,  it  has  bei*n  pervtTti^  to  an  unlawful  usc^,  and 
is  siibjcH^^t  to  furfeitui  r  to  the  state  as  a  penalty,  no  person 
has  a  right  to  deprive  the  owner  of  his  property,  sum- 
ma  i^ily,  without  atlunjiug  opportunity  for  a  hearing  and 
without  due  process  of  law.  TJu*  usual  <*ours(»  of  proceed 
ingK  in  Buch  rase  has  btH^n  (Mther,  as  in  admiralty  and 
nn'('juu*  procfHHlings,  to  seiKie  the  property,  libel  the  same 
in  a  court  of  coinpt'tcnt  jurisdiction  and  have  it  con- 
49 
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<leinned  by  that  court,  or,  as  in  (Timinal  matters,  to  arrest 
the  offender  and  to  provide  that  upon  his  conviction  the 
forfeiture  of  the  property  to  which  the  offender's  guilt 
has  been  imputed,  and  to  which  the  penalty  attaches, 
should  take  place.  Thc^e  have  been  the  methods  of  pro- 
cedure for  centuries.  No  other  has  been  pointed  out  to 
us  in  the  brief  of  the  plaintiff  in  error.  We  are  therefon* 
constrained  to  the  opinion  that,  in  so  far  as  the  section 
under  consideration  provides  for  the  seizure,  forfeiture 
and  transfer  of  title  to  property  without  a  hearing  upon 
the  guilt  or  innocence  of  its  owner,  it  violates  the  con- 
stitutional provisions.  Whether  or  not  a  forfeiture*  can 
1h»  provided  for  as  a  punishment  for  crime  under  our  con- 
stitution is  a  question  not  raisenl  or  decided  in  this  casc\ 
We  recommend  thai  the  judguient  of  the  district  court 
be  affirmed. 

DuFFiE  and  Kirkpatrick,  CC,  concur. 

By  the  C^ourt:    For  the  r(»asons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Helen  L.  Jones  v.  Alice  S.  Danforth. 

Filed  APRn.  21,  1904.    No.  13,362. 

Creditor's  BiU:  Attaciimknt:  Jitrisduttox.  When  a  creditor's  biU 
is  brought  to  set  aside  a  cloud  upon  the  title  of  property  which 
has  been  seized  in  an  attachment  suit  against  a  nonresident 
debtor,  the  court  will  look  at  the  entire  record  in  the  attachment 
case  to  see  whether  jurisdiction  was  obtained  therein.  If  from 
all  the  affidavits  the  essential  facts  to  cbnfer  jurisdiction  appear, 
the  judgment  will  not  be  declared  void.  The  defect  in  one  affi- 
davit may  be  supplied  by  the  other  and,  if  enough  appears  from 
aU,  it  is  sufficient. 

Attachment:  Pbocf^ss:  Judgment.  A  judgment  rendered  without 
substituted  service  on  the  defendant  in  an  attachment  ease 
against  a  nonresident,  whoso  property  has  been  seized  in  this 
state.  Is  merely  erroneous  and  not  void.  Darnell  v.  Mack,  46  Neb. 
740.  followed. 
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If  it  appears  that  service  of  summons 
has  actually  been  made  upon  the  defendant  and  that  the  time 
given  him  by  the  summons  to  answer  has  elapsed  before  judg- 
ment, the  fact  that  an  error  was  made  in  the  return  day  of  the 
summons  is  merely  an  irregularity,  which  might  have  been  taken 
advantage  of  by  the  defendant  before  Judgment,  but  which  does 
not  render  the  judgment  void. 

4.  Deed:  Recobd:  Notice:  Statute  of  Limitations.  The  recording 
of  a  fraudulent  deed  is  not  of  itself,  under  all  circumstances, 
sufficient  to  charge  all  parties  with  notice  of  the  fraud.  When 
accompanied  with  circumstances  sufficient  to  put  a  person  of 
ordinary  intelligence  and  prudence  upon  inquiry  which,  if  pur- 
sued, would  lead  to  the  discovery  of  the  fraud,  the  statute  begins 
to  run  from  the  recording  of  the  deed,  but  not  otherwise.  Forsyth 
V,  Eaaterday,  63  Neb.  887,  followed. 

Error  to  the  district  court  for  Clay  county:  Qeorge 
W.  Stubbs,  Judge.    Affirmed. 

Thomas  H.  Matters,  for  plaintiff  in  error. 

Joel  W.  Westj  contra. 

Lbtton,  0. 

This  was  a  creditor's  bill  brought  by  Alice  S.  Danforth; 
as  plaintiff,  against  Helen  L.  Jones,  L.  D.  Fowler  aii<l 
others.  It  appears  that  L.  D.  Fowler  is  the  father  of  the 
defendant  Helen  L.  Jon(»s;  that  at  oni^  time  he  had  been 
in  partnership  with  one  Cowles,  the  former  husband  of 
the  plaintiff;  that  Cowles  died  in  1890,  and,  after  his 
death  in  1893,  she  loaned  Fowler,  who  was  then  in  the 
banking  and  famii  loan  business,  about  $8,000,  FowUm- 
giving  his  unsecured  promissory  note  for  the  same.  That 
this  note  was  renewed  from  time  to  time,  and  that,  at  the 
time  the  last  note  was  given  in  1901,  Fowler  gave  her  a 
second  mortgage  on  some  property  in  Omaha  to  secure 
the  same,  which  propiTty  was  afterwards  taken  by  the 
foreclosure  of  the  first  mortgage,  so  that  she  received 
nothing  upon  the  note.  Fowler  at  one  time  r(\sided  in 
riay  county,  Nebraska,  afterwards  moving  to  Omaha  and 
living  there  in  1893  when  th(»  money  was  loaned  to  him, 
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and  is  now  a  resident  of  Washington,  D.  C.  In  Pebrnary, 
1902,  Mrs.  Dauforth  commenced  an  action  in  the  district 
court  for  Clay  county  against  Fowler,  to  recover  die 
amount  due  upon  the  note,  at  the  same  time  filing  an 
affidavit  for  attachment  and  garnishment,  alleging  among 
the  grounds  therefor  that  the  defendant  was  a  nonresi- 
dent of  the  state  of  Nebraska,  and  that  the  affiant  had 
good  reason  to  believe  and  does  believe  that  each  of  two 
corporations,  named  in  the  affidavit,  withiQ  tl^e  county 
of  Clay,  have  possession  of  property  of  the  defendajit 
Fowler,  describing  it.  A  writ  of  attachment  and  garnish- 
ment was  issued  by  virtue  of  the  affidavit,  land  was  levied 
by  the  sherifT  of  Clay  county  upon  numerous  parcels  of 
real  estate  and  shares  of  stock  ^s  the  property  pf  the  de- 
fendant L.  D.  Fowler.  On  the  same  day  that  the  p^itioQ 
was  filed,  an  affidavit  for  service  by  publication  was  made 
and  filed  in  the  case,  which  stated  the  object  and  prayer 
of  the  pc^tition  was  to  recover  the  amount  due  upon  a 
promissory  note,  and  "that  the  plaintiff  has  procured  a 
writ  of  attachment  in  said  action,  by  which  it  is  sought 
to  subject  to  the  payment  of  said  debt  all  the  rights, 
credits,  goods  and  chattels,  lands  and  tenemeiits  of  said 
L.  D.  Fowler,  which  may  be  found  in  said  Clay  county 
and  state  of  N(4)raska.  Affiant  further  says  that  said  de- 
fendant L.  D.  Fowler  is  a  nonresident  of  Nebraska  and 
that  service  of  summons  can  not  be  made  within  this  st^te 
upon  him."  Summons  was  pereonally  servcnl  upon  Fow- 
ler in  the  District  of  Columbia  by  a  person  regularly  ap- 
pointed to  s(»rv(^  the  same,  no  appearance  was  nmde  by  the 
d(»fen<lant,  and,  upon  the  hearing  on  the  24th  day  of 
JIarch,  1902,  a  judgment  was  rendered  in  the  case  for  the 
amount  dues  and  ordering  the  sheriff  tx)  proceed,  as  upon 
execution,  to  advertise  and  sell  so  much  of  the  $ittaehe^I 
property  as  will  satisfy  the  judgment  and  costs.  After 
this  judgment  had  b(*en  rendered,  it  appearing  that  the 
attached  property  had  been  transferred  by  Fowler  te  the 
defendants  herein,  this  action  was  begun  for  the  purpose 
of  clearing  the  title  to  the  attached  property  so  that  it 
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might  HoM  to  aOvaatage  under  the  order  of  sale.  No 
ftiiiHideration  waB  paid  by  Mrs.  Joues  to  Fowler  for  any 
at  the  prai»erty. 

The  defernlaut  contends  that  the  evidence  fails  to  show 
l.hat  the  pluintift*  was  a  judgment  creditor  of  L.  D.  Fow- 
h-r  Her  position  is  that  the  judgment  was  absolutely 
void  for  the  reiisoiis:  First,  that  the  summons  wa*s  served 
nfler  the  return  day:  Second,  that  the  affidavit  on  which 
the  Bervice  was  based  failed  to  show  the  existence  of 
^ifi'Oimds  for  service  by  publication  or  personal  service  out 
of  the  state. 

For  convenience,  we  will  consider  the  second  assign- 
irient  first.  The  argument  of  the  defendant  is  that  the 
langua^^e  of  the  affiilavit  for  service  by  publication,  "That 
the  plaintiff  has  procured  a  writ  of  attachment  in  said 
action,  by  which  it  is  sought  to  subjcnrt  to  the  payment 
of  said  debt  all  llie  rights,  credits,  goods  and  chattels, 
lands  and  tenements  of  said  L.  D.  Fowler,  which  may  be 
found  in  said  (iay  county  and  state  of  Nebraska,"  does 
not  show  that  Fowler  had  any  property  in  Clay  county 
or  in  Nebraska,  and,  therefore,  doi»s  not  show  that  the 
court  had  jurisdiction  to  enter  a  judgment  in  rem,  and 
that  it  is  equivalent  to  a  declaration  that  the  plaintiff 
would  8ubj*H't,  under  her  writ,  any  property  belonging 
to  Fowler  in  Clay  county  or  state  of  Nebraska,  if  he  had 
any  therein,- and  that,  in  order  to  be  sufficient,  it  was 
necessary  to  state  that  property  of  Fowler  had  been 
taken  under  the  writ  or  that  he  had  property  or  credits 
in  this  state. 

It  is  questionable  whether  if  this  affidavit  for  publica- 
tion stooil  alone  it  would  furnish  the  proof  of  sufficient 
facts  to  warrant  service  by  publication,  but  the  record 
shows  that,  upon  the  same  day,  an  affidavit  in  attachment 
and  j^rnishment  was  filed  which  alleged,  in  the  language 
of  the  statute,  that  the  affiant  "has  good  reason  to  believe 
and  does  believe''  that  certain  corporations  within  the 
i'ountv  of  Clay  each  has  in  its  possession  property  of  tin* 
defendant  L.  T>.  Fowler,  describing,  specifically,  the  prop- 
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erty  which  it  is  charpod  each  holds;  and  the  record  fur- 
ther shows,  that  an  order  of  attachment  was  issued  under 
the  affidavit,  and  that,  on  the  11th  day  of  February,  the 
personal  property  described  was  attached,  and  that,  on 
the  21st  day  of  March,  certain  real  estate  of  thv  defendant 
Fowl(T  was  also  attached  in  Clay  county.  Judj^ment  was 
rendered  in  the  action  upon  the  24th  day  of  March.  At 
the  time  that  judgment  was  rendered,  the  court  found 
that  <lue  and  legal  ser\-ice  of  summons  had  Ikh^u  nuid<» 
personally  upon  the  defendant.  In  Millei^  v.  Eastman, 
27  Xeb.  408,  the*  facts  were,  that  an. action  was  brought 
in  the  district  court  for  Otoe  county  to  recover  upon  a 
promissory  note.  The  defendant  was  a  nonresident  of 
this  state.  An  affidavit  for  attachment  was  filed,  setting 
forth,  among  other  matters,  that  the  defendant  is  a  non- 
resident of  the  state  of  Nebraska,  and  that  the  affiant 
mak(^  this  affidavit  for  the  purpose  of  procuring  an  order 
of  attachment  in  said  action.  The  affidavit  for  publica- 
tion set  forth  the  object  of  the  action,  that  the  defendant 
is  a  nonresident  of  the  state  of  Nebraska,  that  service  of 
summons  can  not  be  made  upon  the  defendant  within  the 
state  of  Nebraska,  and  that  affiant  makes  this  affidavit 
for  the  purpose  of  procuring  service  upon  said  defendant 
by  publication  in  manner  prescribed  by  law.  These  affi- 
davits were  filed  when  the  action  was  begun.  It  was' 
objected  that  the  district  court  never  acquired  jurisdic- 
tion in  the  attachment  proceedings,  but  the  court  say: 

"It  will  be  observe<l  that  the  affidavit  complies  sub- 
stantially with  the  statute  and  is  sufficient.  And  in  a 
case  of  this  kind,  the  court  will  look  at  the  entire  record, 
and  if  it  appear  from  all  the  affidavits  before  the  court 
issuing  the  attachment  that  the  essential  facts  to  confer 
jurisdiction  were  duly  sworn  to  therein,  the  judgment 
will  not  be  declared  void;  therefore,  even  if  the  affidavit 
for  publi<*ation  was  defective,  the  defect  is  supplied  by 
the  affidavit  for  attachment,  and  is  thereby  cured.  The 
court,  therefore,  in  any  view  of  the  case,  had  jurisdiction 
and  its  judgment  is  not  subject  to  collateral  attack." 
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In  Tr^-/f7i  V.  Aj/ns,  43  Neb.  326,  it  is  held  that  the  right 
to  iiistltiitc^  iiinl  in*ns(ciite  an  action  against  a  nonresiilent 
(h^hf<>r  for  ilie  nno^ery  of  money  only,  and  to  serve  mim- 
nmu^  iiljon  Iniii  by  publication  under  the  third  clause  of 
mvtinn  77  of  the  Code,  depends  as  much  upon  the  ex- 
istence of  th(^  fact  of  the  defendant's  ownership  of  the 
property  within  the  state  as  upon  the  fact  of  his  nou* 
resiil(^ne<^,  and  the  existence  of  both  facts  is  esiseiitiiil 
to  the  validity  of  the  proceedings.  That  service  by  pub- 
licatimi  can  only  he  had  against  a  nonresident  who  has 
proi>f-rty  in  tliis  slate,  and  that  it  is  proper  and  compe- 
fent  for  the  court  to  hear  testimony  as  to  whether  or  not 
the  defendant  owned  property  in  the  state,  to  detenniiie 
the  question  of  jni'isdiction.  If  it  is  clear,  as  is  held  in 
that  case,  that  the  defendant  may  show  that  he  owns  no 
property  within  this  state,  then  jurisdiction  does  not  de- 
p<*nd  alone  upon  the  averments  in  the  affidavit  for  ]uihli<vi* 
tion.  If  the  aflfidavits  show  even  in  inapt  or  unskillful  Ian- 
f^iage  that  the  defendant  has  property  in  the  state,  and 
[>n>j>erty  is  afterwards  seized  under  the  writ  of  attach nnHit, 
then  jurisdiction  is  complete.  In  this  state  the  court  ac- 
qnin*R  jurisdiction  over  the  rem  by  its  seizure,  and  failure 
to  give  the  notice  does  not  thereby  cause  the  court  to  lose 
jurisdiction  so  long  as  the  action  remains  pending,  Th** 
main  question  raised  has  been  discussed  and  the  law^  sf^t- 
tied  by  the  well  considered  opinion  of  Commissioner 
IHVIXK  in  Dnntf'Il  v.  Mack,  46  Neb.  740,  in  which  ft  is  hehi 
that  a  ju<lgnient  rendered  without  substituted  service  on 
the  defendant  in  an  attachment  case  against  a  nonrewi- 
dt'iit  whos(*  property  has  been  seized  in  this  state  is  merely 
r*rron<^us  and  not  void.  See  also  Rachman  v.  Vlapp,  50 
Neb.  648;  Hrou-n  v.  Base,  55  Neb.  200. 

Hy  the  affidavit  for  attachment  and  garnishment,  the 
service  of  the  notice  upon  the  garnishee  thereunder  and 
the  levy  of  the  writ  of  attachment  the  plaintiff  atquired  a 
lien  upon  the  property  of  the  judgment  debtoi*  in  this 
stiite.  The  return  of  the  officer  showing  these  facts  was 
proi>er  to  be  considered  by  the  district  court  upon  the 
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question  of  jnrbdiction  MorT^dgment  was  ren^^ 

l^c^^/Ti.  ^"r"'*'  •*  P*^  "P«"  *»>«  question  of 
semce,  and  the  judgment,  so  far  aa  it  subjects  the  at 
tached  propert,  to  its  pa^onent,  is  proof  s^TcoZ^ 

As  to  the  objection  to  the  time  of  service  of  the  sum 

7  1^  ^     f^  ''''"°*^  »^^  ^«^  °»«J«  returnable  upon  the 
sutnte  18  that  it  be  made  returnable  upon   the  second 

other  c^,T',f  "^"^  *'^""''  ^^  *»«*'  ^^^  to  « 
The  n,«W  /'   *  "'^^.'^  "^^^  '«*"'-"«''^*  «*  ««  option  of 

of  th!  i  .  ^7*- «P*eified  upon  its  face,  but  the  arjfument 
.^^Jnd  *'^     ^^  'I  *****  *^^  '^''^  ^«^  "o  author!^  to 

that  therefore  the  summons  was  returned  after  the  wtum 

tZtt  :Z  *'*^'"'^  ^''""^  ^°^^-    '^^  nn«tion  Tt" 
effect  that  the  msertinR  of  an  erroneous  return  daT  in  a 

summons  has  upon  the  service  made  under  such  circnm- 

o61,  and  It  was  there  held  that  this  defect  is  merelr  an 
irregriilarity  and  does  not  render  the  process  void       ' 

.ho  ^r  ?T  ''  ^''^''^^  ^"^""^^  ^^"^^  of  process  upon 
the  defem  axit,  and  the  defendant  does  not  appear  L 
object  on  the  ground  of  irrepnilaritr  in  the  sirmiions.  ami 
a^judginent  is  rendered  a^inst  him  under  such  service 
the  judgment  is  not  void  but  voidable,  and  is  not  open 
to  colIat.Tal  attack.  It  appears  that  Fowler  was  X 
ally  served  with  the  summons  and  that  time  was  Zon 
h.m  to  wiswer.  The  fact  that  an  erroneous  date  was 
.nentioned  as  the  date  of  the  return  oC  the  sJmmo^ 
might  have  been  taken  advantage  of  by  him  by  pZZ 

i!;:^'^":.   ^ ""  "^*  '*"^^°^  '^^^  ^one,  and  a  judS 
rendered  wherein  the  court  conside^  the  qZXVt 
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servic#»,  its  jiid^iiient  in  tliat  rc^spett  is  final.  Onnthf  v. 
JoUif.  35  Neb.  711;  Campbell  Printing  Pnf<s  cC  Mfg.  Co, 
V,  Munln\  50  Nr  Ik  28:3. 

The  <lefen<lai»t\s  se<*on<l  proposition  is  tlint  the  plain- 
tiff'H  a<  tion  is  hjirred  by  tlio  sUitiite  of  limitations,  for 
the  n^asoii  that  tho  deed  of  conv(»yance  of  th(»  real  estate 
\\\\H  (lattMl  April  17,  1897,  and  was  re(orde<l  in  the  office 
id  th(»  i  oiiiity  clerk  of  Clay  county  upon  April  23,  18&7. 
Thi«  action  was  be^nn  upon  April  24,  1902,  which  was  5 
y<4iT*N  afr**r  Wu^  nrording  of  the  dcHnl.  Our  statute  pro- 
vides that  an  action  for  relief  on  the  ground  of  fraud 
ninst  be  bronjjlit  within  4  years,  but  the  cause  of  action 
in  «in*h  case  shall  not  be  deeuie<l  to  have  accru(*d  until  the 
difcroverv  of  the  fraud.  The  shares  of  stock  in  the  cor- 
poratifpns  were  transferred  upon  the  books  of  the  cor- 
porations in  Heptember,  1896.  There  is  no  evidence  to 
show  that  the  plaintiff  had  any  knowledge  of  Fowler's 
ownershi]!  of  this  stock  before  he  transferred  it,  or  of  the 
transfer  of  the  siinie  until  a  short  time  before  the  b(*|ii;innin|j: 
r^f  this  action.  As  to  the  transfer  of  such  shares  of  stock 
she  had  no  notice  or  knowledge,  either  actual  or  construct- 
ive, until  within  2  yt*ars  before  her  action  was  begun, 
and  hence  her  right  to  reach  the  same  has  not  been 
barred  by  th(^  statute  of  limitations. 

As  to  the  real  estate,  at  the  time  the  deed  to  the  same 
was  re<.*ordedj  it  was  sent  by  Fowler  from  Washington, 
D.  r.,  to  the  county  clerk  of  Clay  county  for  record  and, 
after  recordinjf,  was  returned  to  him  at  the  same  place. 
There  is  no  e^  idence  in  the  record  to  show  at  What  time, 
if  ever,  it  was  delivered  to  ilrs.  Jones.  When  the  deed 
was  rer^orded,  the  propc^rty  had  only  been  conveyed  to 
Fowler  about  9  months  previously.  The  parties  were 
divifled  by  the  width  of  the  continent.  Fowler  had  not 
Im^l  in  Clay  county  for  more  than  6  years,  and  Mrs. 
Ihi  11  forth  was  a  resident  of  Los  Angeles,  California,  and 
had  never  lived  in  Clay  county.  The  note  sued  upon  in 
the  attachment  suit  was  dated  37  days  after  the  fraud- 
it  fent  tran?^fer  of  the  real  estate  was  made,  and  nearly  18 
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months  after  the  c(Ttifioat(»s  of  stock  had  been  trans- 
ferred. At  the  time  th<»  note  was  given,  Fowler  stated  to 
the  plnintifl'  that  the  Omaha  property  was  all  that  he  had 
and  all  that  h<^  could  <iiveher.  The  rule  undoubtedly  is, 
in  this  state,  that,  in  an  action  brought  more  than  4  years 
after  the  recording  of  a  conveyance  seeking  to  set  the 
same  aside  as  frauduh^nt,  the  plaintiff  must  show  that 
the  circumstances  were  not  such  as  to  put  a  pers<m  of 
ordinary  intelligence  and  prudence  upon  inquiry  which, 
if  pursued,  would  lead  to  a  knowledge  of  the  fraud.  The 
recording  of  a  doinl  is  a  circumstance  strongly  tending 
to  show  knowledge  or  the  means  of  knowledge,  but  the 
circumstances  of  each  case  must  govern.  The  sam^  strict- 
ness is  not  to  be  enforced  where  the  parties  live  at  a 
distance  from  the  county  where  the  real  estate  lies,  and 
where  the  plaintiff  in  the  case  had  no  knowledge  that  any 
property  stood  in  tlu*  name  of  the  judgment  debtor  in 
that  county,  as  where  both  parties  live  in  the  county 
where  the  land  lies,  or  are  so  situated  in  other  respects 
that  knowledge  could  fairly  and  reasonably  be  presumed 
from  all  the  circumstances  of  the  case.  There  may  be 
circumstances  under  which  the  recording  of  a  fraudulent 
deed  to  his  real  estate  by  a  debtor  is  sufficient  to  put  the 
creditor  upon  inquiry  which,  if  pursued,  would  lead  to 
the  discovery  of  the  fraud,  and  thereby  amount  to  a  dis- 
covery of  the  fraud  sufficient  to  set  the  statute  in  motion, 
but  the  fact  of  the  recording  of  the  fraudulent  deed  is  not 
of  itself  alone  sufficient  to  charge  the  creditor  with 
notice  of  the  fraud.  That  part  of  the  syllabus  in  OiUeJc- 
pie  V.  Cooper,  36  Neb.  775,  as  follows:  "It  seems  that 
the  fraud,  within  the  meaning  of  said  section  12,  is  dis- 
covered when  the  fraudulent  deed  is  recorded  in  the 
county  where  the  debtor  lives,"  is  disapproved,  and  the 
rule  followed  which  is  announced  in  Forsyth  v.  Edstcr- 
(lay,  63  Neb.  887,  as  follows:  "The  recording  of  a  fraud- 
ulent deed  is  not  of  itself,  under  all  circumstances,  suffi- 
cient to  charge  all  parties  with  notice  of  the  fraud.  ^Mien 
accompanied  with  circumstances  sufficient  to  put  a  person 


Vot..  Tl]  JANUARY  TERM,  1904.  T31 


Jones  V.  Dan  forth. 


of  ordinary  intelligence  and  prudence  upon  inquiry, 
whifh,  if  pursued,  would  lead  to  a  discovery  of  the  fraud 
the  s^tatute  begins  to  run  from  the  recording  of  the  deed, 
but  not  otherwise." 

In  this  case,  where  the  creditor  and  debtor  lived  5,000 
miles  apurtj  and  the  property  which  was  fraudulently 
<TJuv(*yed  was  situated  in  Nebraska,  where  neither  resided, 
wliere  the  evidence  showed  that  the  debtor  had  owneil 
the  property  only  a  few  months  before  the  transfer,  and 
statt'il  to  the  creditor,  at  the  time  he  executed  the  note 
which  was  sued  upon,  that  he  had  no  other  property  ex- 
rc^pt  that  upon  which  he  was  then  giving  her  a  second 
mortgage^  ^^'here  some  degree  of  trust  and  confidence  be- 
tvvtvn  tlie  parties  might  exist  from  the  former  close  busi- 
ness relations  of  the  plaintiff's  former  husband  with  the 
ih*l)tor,  and  where  it  is  proved  that  the  plaintiff  had  no 
actual  knowledge  of  the  fraudulent  transfer  until  a  short 
time  before  the  beginning  of  this  action,  her  right  to 
bring  the  same  has  not  been  barred  by  the  statute. 

The  defendant's  third  proposition  is  that  the  plaintiff 
was  a  subst^quent  creditor  and,  under  the  state  of  plead- 
ings and  evidence,  is  not  entitled  to  relief  against  the 
def<*udants.  This  argument  is  based  upon  the  fact  that 
the  fruudnlent  conveyances  were  made  a  short  time  before 
the  giving  of  the  note  which  was  afterwards  merged  in 
the  jud«:nient,  and  upon  the  theory  that  the  giving  of  the 
new  note  paid  the  antecedent  debt,  and,  consequently, 
made  the  plaintiff  a  subseiiuent  creditor  who  would  have 
no  right  to  complain  of  any  voluntiiry  conveyance  made 
by  the  debtor  before  the  debt  was  contracted.  It  seems 
to  us  that  this  contention  merits  slight  consideration. 

It  is  n<h\here  alleged  in  the  defendant's  answc^r  that 
the  i]vhi  wliich  existed,  at  the  time  of  the  transfers  com- 
ptainetl  of,  had  been  fully  settled  and  dischargiMl  by  Fow- 
ler, at  the  time  of  the  giving  of  the  new  note;  and  it  is 
clear  that,  where  a  note  is  merely  given  in  renewal  of  a 
former  note,  this  fact  does  not  change  the  relations  be- 
tween the  parties  with  reference  to  a  fraudulent  transfer 
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of  his  property  by  the  debtor.  "Aeoordilig  to  thfe  general 
doctrine  a  promisBory  note,  though  negotiable,  ^reii  by 
a  debtor  to  his  creditor,  does  not  operate  as  paylnent  of 
a  preexisting  indebt(»dness,  in  the  absence  of  an  agree- 
ment between  the  parties  that  it  shall  so  operate."  22 
Am.  &  Eng.  Ency.  Law  (2d  ed.),  555,  and  cases  cite<l. 
That  this  note  was  taken  in  payment  of  the  debt  has 
neither  been  pleaded  nor  proved,  and  hence  this  conten- 
tion can  not  be  sustained. 

For  these  reasons,  we  recommend  that  the  judgment  of 
the  district  court  be  alBrmed. 

DuFFiH  and  Kiekpatbiok,  CX3.,  concur. 

By  the  Court :   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


riKNRY    C.    CTTTLER   ET   AL.,    APPELLEES,   V.   N.    H.    MfiBKBR 
BT  AT/.,   APPELLANTS. 

Filed  Anm.  21,  1904.    No.  1S,685. 

1.  Decedent's  Estate:    Lands  Under  Contract  of  PuRcnAse.     The  in- 

terest of  a  vendee  in  possession  of  real  estate  under  a  contract  of 
sale,  part  of  the  purchase  price  of  the  land  having  been  paid,  at 
his  death,  descends  to  his  heirs,  and  does  hot  pass  to  his  ad* 
ministrator.  It  is  alienable,  descendible  and  devisable  in  like 
manner  as  if  it  were  real  estate  held  by  a  legAI  title. 

2.  Action  to  Quiet  Title:    Doweb:     Tbusts.     Where,  by  the  mutual 

consent  of  the  heirs  and  the  widow  of  a  deceased  vendee  in  pos- 
session under  contract  of  sale  of  school  lands  from  the  stat^  of 
Nebraska,  the  equitable  Interest  therein  has  been  treated  iLa  If  it 
were  real  estate  of  which  the  decedent  died  seized,  and  dower 
therein  has  been  assigned  to  the  Widow,  a  deed  issued  to  bar 
in  her  own  name  by  the  state  for  the  portion  of  the  land  adsis^ed 
to  her  as  dower,  upon  her  payment  of  the  balance  due  pro  tanio 
under  the  contract,  creates  no  new  right  in  her  as  against  the 
heirs;  the  title  she  thereby  acquired  inures  to  their  benefit  and. 
In  equity,  she  took  the  legal  title  only  as  trustee  for  them. 
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Appeal  from  the  rlistrict  court  for  Cass  county:  Paul 
jRsaKN,  Ji  iKiE.    Affinned. 

Byron  Clark  and  Samuel  M.  Chapman,  for  appellants. 

C  S.  Polk  and  0.  B.  Polk,  contra. 

Letton,  O, 

^larlin  B.  CntTer,  a  resident  of  Cass  county,  Nebraska, 
clieil  on  the  29th  iXny  of  ilarch,  1885,  intestate,  leaving 
a  widow,  GertiHidt^  <'utler,  and  two  sons,  Henrj^  C.  Cutler 
and  Citorge  II.  Cnth^r,  his  only  heirs.  Prior  to  his  death, 
Martin  B.  Ciith^r  had  purchascMl  from  the  state  of  Ne- 
braska 520  acres  nf  st  hool  lands  in  Cass  county,  and  had 
made  the  first  [laynieut  of  one-tenth  upon  the  principal, 
and  also  part  of  th  *  interest  upon  the  deferred  payment, 
tlie  balance  of  the  principal  not  being  due  until  20  years 
fi-om  date  of  purchase.  Under  the  contract  he  was  bound 
to  pay  the  interest  at  6  per  cent,  per  annum  anually,  in 
aflvancej  upon  the  deferred  payments,  until  the  principal 
hetame  due.  At  th(^  time  he  died.  Cutler  was  in  posses- 
sion of  the  520  acn*s  of  land  referred  to,  and  also  was 
s*>ized  in  tm?  of  a  10  acre  tract  of  timber  land  adjoining 
the  same.  After  \w  ihath,  letters  of  administration  were 
^rante<l  in  the  prohatc  court  of  Cass  county  to  his  widow 
and  his  oldest  son,  as  joint  administrators,  upon  a  peti- 
tion for  administralion  signed  by  Gertrude  Cutler  and 
George  H.  Cutler,  which  alleged,  among  other  things,  that 
Martin  IS,  Cutler  ditd  seizcnl  and  possesscxl  of  real  and 
personal  e«tati%  rcui.sisting  of  farm  lands,  live  stock  an<l 
implements,  (Jii  tht^  11  th  day  of  July,  1885,  an  inventory 
was  filed  in  the  itiiinfy  couii^  of  Cass  county,  signed  and 
sworn  to  by  Cit^>rge  II.  Cutler  and  Gertrude  Cutler,  de- 
scribing the  real  estate  as  in  the  petition  and  setting 
forth  its  value  as  if  \w\A  in  fee. 

On  the  ^\\\  day  <>f  September,  1885,  the  petition  of  Ger- 
trude Cutler  ^vas  presented  to  said  county  court,  alleging 
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that  Martin  B.  Cutler  died  seized  of  real  estate,  descril>ed 
as  in  the  petition.  That  the  heirs,  and  the  only  persons 
interested  in  said  lands,  are  George  H:  Cutler  and  Henry 
C.  Cutler.  That  she  is  entitled  to  dower  in  all  of  said 
lands;  and  her  right  thereto  is  not  disputed  by  the  said 
heirs  or  any  person  claiming  under  them  or  either  of 
them.  On  the  next  day,  the  court  rendered  a  decree,  after 
finding  that  said  Gertrude  Cutler  is  the  widow  of  the 
deceased,  and  ordering  that  she  be  endowed  of  one-third 
part  of  the  premises  described  in  the  petition  of  said 
(lertrude  Cutler,  and  appointing  commissioners  to  af?sign 
dower.  The  commissioners  appointed  to  assign  dower 
duly  acted,  and  made  their  report  setting  apai*t  the  200 
acres  of  land  in  controversy  to  Gertrude  Cutler  as  hex 
dower  in  the*  estate  of  Martin  B.  Cutler.  On  the  23d  da\ 
of  December,  1886,  a  decree  of  confirmation  of  the  report 
of  the  commissioners  was  rendered  by  the  county  court, 
and  it  was  "ordercnl  that  said  Getrude  Cutler  have  the 
use  and  possession  of  the  land  so  assigned  during  her 
life." 

On  the  27th  day  of  June,  1887,  the  administrators,  Ger- 
trude Cutler  and  George  H.  Cutler,  having  filed  their 
final  report,  the  county  court,  after  due  notice  given, 
found  that  the  residue  of  personal  property  in  the  hands 
of  the  administrators  was  f4,106.40,  and  found  further 
that  the  deceas(*d  died  seized  of  all  the  real  estate  hereto- 
fore mentioned ;  that  he  left  surviving  him  Gertrude  Cut- 
ler, his  widow,  George  H.  Cutler  and  Henry  C.  Cutler 
his  only  hcnrs;  and  ordered  that  the  residue  of  the  per- 
sonal estate  bo  assigned  to  the  widow  and  the  heirs,  one- 
third  part  to  each,  and  that  the  real  estate  be  assigned  to 
the  two  sons,  to  each  an  undivided  onc^half,  subject,  how- 
(»ver,  to  the  assigned  dower  rights  of  Gertrude  Cutler. 
After  the  assignnu^nt  of  dower  had  been  made  to  the 
widow,  tlw  rcMnaining  laud  was  dividcnl  between  the  two 
sons  by  agriM^ment,  and  each  took  possession  of  his  shaiv, 
the  widow  taking  i>oss'<>ssion  of  the  land  assigned  to  her 
as  dow(»r.     Earh  of  the  sous  paid  the  balance  remaining 
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due  to  the  state  of  Nebraska  upon  the  respective  tracts 
occupied  by  tlieni,  and  Gertrude  Cutler  kept  up  the  Inter- 
cast pajments  !ind  finally  made  final  payment  to  the  state 
of  Nebniska  upon  the  200  acres  of  land  occupied  by  her. 
A  deed  was  iswiunl  to  her  in  her  own  name,  as  grantee,  by 
the  state  of  N<*braska  for  said  lands,  dated  on  the  25th 
day  of  OetobiT,  18117.  Gertrude  Cutler  afterwards  died, 
leaving  a  last  will  aud  testament  by  which  the  200  acres 
of  land  were  devised  to  the  defendants.  Henry  C.  Cutler 
and  George  H.  Cutler  brought  an  action  in  the  district 
court  for  Cuss  county,  setting  forth  the  facts  substan- 
tially as  above,  and  praying  that  a  judgment  be  entered 
finding  that  tii<y  are  the  owners  of  the  200  acres  of  land; 
that  Gertrude  Cutler,  by  the  conveyance  which  she  re- 
ceiveil  from  Mie  state  of  Nebraska,  took  the  legal  tith* 
to  the  land  in  trust  for  their  use,  and  asking  that  title 
be  quieten]  in  them  u.s  against  her  devisees,  the  defendants. 
The  deft^udants,  claiming  under  the  will  of  Gertrude  Cut- 
ler, awserttnl  that,  since  Martin  B.  Cutler  was  2  years  in 
default  at  the  tiiue  of  his  death,  he  had  forfeit(Ml  his  right 
to  the  contniot  of  pun'ha.se  of  the  land;  that  the  land  was 
ilividetl  and  that,  by  the  subsequent  payment  by  Gertrude 
Cutler  of  the  full  amount  due  upon  said  land  and  the 
eouveynu(*e  of  the  8iiuie  to  her  by  the  state  of  Nebraska, 
Hhe  took  aud  received  ii  perfect  titk»  in  fee  to  the  premis^^. 
They  further  claim  by  adverse  possession. 

Th(^  facts  in  thii^  ease  are  virtually  undis])uted.  At  the 
time  of  the  de^ath  of  ^Martin  B.  Cutler,  he  Wiu^  posse »ssed 
uf  an  (^[iiitahh^  inttTist  in  the  tract  of  land  purchased  by 
hini  fnim  the  state  of  Nebraska:  Under  the  hiw  in  this 
state,  hfs  widow  had  no  right  to  dower  in  this  iMpiitable 
estate.  Crawl  h\  Earnngton,  33  Neb.  107;  Ball  i\  Crahh. 
5(>  Neb,  392.  He  was  not  seizcMl  in  fee  of  the  premises, 
hut  tiad  merely  an  erjTii table  estate,  subject  to  be  defeated 
by  r<jrf<*iture  for  nunpaynumt  of  interest  at  any  time. 
At  Uu^  time  of  t!ie  tiunl  settl(»jnent  of  Cutler's  estate*,  there 
WMs  \u  i\\o  bauds  of  iht*  aduiiuistrators  the  suui  of  Jf4,10(>.- 
40,    There  wuis  after^\  ards  i)aid  by  thci  heirs  aud  Gertrude 
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that  Martin  B.  Cutler  died  seized  of  real  esttite,  descril>ed 
as  iu  the  petition.  That  the  heirs,  and  the  only  persons 
interested  in  said  lands,  are  George  U:  Cutler  and  Henry 
(\  Cutler.  That  she  is  entitled  to  dower  in  all  of  said 
lauds;  and  her  right  thereto  is  not  disput(*d  by  the  said 
heirs  or  any  person  claiming  under  them  or  either  of 
them.  On  the  next  day,  the  court  rendered  a  deon^,  after 
finding  that  said  Gertrude  Cutler  is  the  widow  of  the 
deceaseil,  and  ordering  that  she  be  endowed  of  one-third 
part  of  the  premises  described  in  the  petition  of  said 
Gertrude  Cutler,  and  appointing  commissioners  to  assign 
dower.  The  commissioners  appointed  to  assign  dower 
duly  acte<l,  and  made  their  report  setting  apai't  the  200 
acres  of  land  in  controversy  to  Gertrude  Cutler  as  her 
dower  in  the  (^state  of  Martin  B.  CutliT.  On  the  23d  da> 
of  December,  1886,  a  decree  of  confirmation  of  the  report 
of  the  commissioners  w^as  rendered  by  the  county  court, 
and  it  was  "ordered  that  said  Getrude  Cutler  have  the 
use  and  possession  of  the  land  so  assigned  during  her 
life.'' 

On  the  27th  day  of  June,  1887,  the  administrators,  Ger- 
trude Cutler  and  George  H.  Cutler,  having  filed  their 
final  rei)ort,  the  county  court,  after  due  notice  given, 
found  that  the  residue  of  personal  property  in  the  hands 
of  the  administrators  was  f4,106.40,  and  found  further 
that  the  deceased  died  seized  of  all  the  real  estate  hereto- 
fore mentioned;  that  he  left  surviving  him  Gertrude  Cut- 
ler, his  widow,  George  H.  Cutler  and  Henry  C.  Cutler 
his  only  heirs;  and  ordered  that  the  residue  of  the  per- 
sonal estate  be  assigned  to  the  widow  and  the  heire,  one- 
third  part  to  (*ach,  and  that  the  real  estate  be  a^sisigned  to 
the  two  sons,  to  (*ach  an  undivided  one-half,  subject,  how- 
(»ver,  to  the  assigned  dowei*  rights  of  Gertrude  Cutler, 
After  the  assij»:nment  of  dower  had  been  made  to  the 
widow,  the  rcMuaining  laud  was  divided  between  the  two 
sons  by  agre(»ment,  and  each  took  possession  of  his  share, 
the  widow  taking  i>oss(»ssion  of  the  land  assigned  to  her 
as  dower.     lOach  of  the  sons  paid  the  balance  remaining 
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due  to  tin-  Htate  of  Nebraska  upon  the  respective  tracts 
occupied  by  tkem,  and  Gertrude  Cutler  kept  up  the  inter- 
est payments  and  finally  made  final  payment  to  the  state 
of  Nebraska  upon  the  200  acres  of  land  occupied  by  her. 
A  deed  was  iss^uerl  to  her  in  her  own  name,  as  <i^*antee,  by 
the  state  of  Nebraska  for  said  lands,  dated  on  the  25th 
day  of  Oetob(4*,  18117.  Gertrude  Cutler  afterwards  died, 
leayinji;  a  la^t  will  and  testament  by  which  the  200  acres 
of  land  were  devised  to  the  defendants.  Henry  C.  Cutler 
and  George  IT.  Cutler  brought  an  action  in  the  district 
court  for  Ca.ss  county,  setting  forth  the  facts  substan- 
tially as  above,  and  praying  that  a  judgment  be  entered 
finding  that  tli<  y  are  the  owners  of  the  200  acres  of  land; 
that  Gertrudt*  Cutler,  by  the  conveyance  which  she  re- 
r(4vod  froni  tln^  state  of  Nebraska,  took  the  legal  title 
to  the  land  in  trust  for  their  use,  and  asking  that  title 
be  quieted  in  them  m^  against  her  devisees,  the  defendants. 
The  dc  f(  iidants,  claiming  under  the  will  of  Gertrude  Cut- 
ler, asserted  that,  since  Martin  B.  Cutler  was  2  years  in 
default  at  th<^  time  of  his  death,  he  had  forfeiteil  his  right 
to  the  cOTitnict  of  purchase  of  the  land;  that  the  land  was 
divided  and  that,  by  the  subsequent  payment  by  Gertrude 
Cutler  of  the  full  amount  due  upon  said  land  and  the 
conveyance  of  the  same  to  her  by  the  state  of  Nebraska, 
she  took  and  rectnvcHl  a  perfect  title  in  fee  to  the  premises. 
They  further  claim  by  adverse  possession. 

The  facts  in  tliis  case  are  virtually  undisputed.  At  the 
time  of  tin*  dtnith  of  Martin  B.  Cutler,  he  was  poss(»ssed 
of  an  I'lfuitahh^  interest  in  the  tract  of  land  purchased  by 
hiui  frfnii  the  st;ite  of  Nebraska;  Under  the  law  in  this 
8t^te,  hijs  widow  had  no  right  to  dower  in  this  (Mpiitable 
i^Uii(\  Crawl  i\  Harrington,  33  Neb.  107;  Hall  r.  Crahb. 
5G  Xeb.  392,  Re  was  not  seizc^l  in  fee  of  the  prcnnises, 
hilt  had  men'Iy  an  tnjuitable  estate,  subject  to  be  defeated 
by  forftMture  for  noupaymi^ut  of  intx^rest  at  any  time. 
At  tin*  time  of  the  final  setthMiumt  of  Cutler's  estates  there 
was  in  the  liainls  nf  th(*  administrators  the  sum  of  $4,10t>.- 
40*    There  was  aftt^rwards  paid  by  tlu»  lu^irs  and  Gertrude 
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Cutler,  severally,  to  the  state  of  Nebraska,  in  full  for  the 
balance  remaining  due  upon  the  whole  520  acres  of  lan4 
$3,624.14,  so  that  the  whole  amount  necessary  to  be  paid 
to  the  state,  in  ord^  to  procure  a  perfect  title  in  fee 
simple  to  the  whole  tract  of  land,  was  in  the  hands  of  the 
administrators  before  final  settlement  of  the  estate,  and 
might  have  been  applied  for  that  purpose.  This  was  not 
done,  but  all  parties  interested  in  the  estate  elected  to 
treat  the  equitable  interest  in  the  lands  afl  if  the  decedeot 
had  died  seized  in  fee  of  the  same. 

As  to  the  contention  of  defendants,  that  the  interest  of 
Martin  B.  Cutler  was  forfeited  at  the  time  of  his  death, 
and  that  the  state  rec^oguized  Mrs.  Cutler  as  the  owner 
of  the  title,  it  is  clear  from  the  evidence  that  the  state 
always  recognized  the  title  of  Martin  B.  Cutler,  and  did, 
in  fact,  waive  the  forfeiture.  No  resale  was  ever  had  to 
Mrs.  Cutler,  and  all  the  rights  that  the  state  reeogni^ 
or  gave  her  were  based  upon  the  contract  with  her  hus- 
band. The  deed  which  was  issued  to  her  was  issued  after 
an  abstract  of  the  probate  proceedings,  whereby  the  200 
acres  wore  set  apart  to  her  had  been  sent  to  the  laad  de- 
partment of  the  state,  and  was  made  in  accordance  thare- 
with.  The  receipts  given  upon  the  payment  of  inteiwst 
show  that  the  land  was  "sold  to  M.  B.  Cutler,"  and  the 
hitters  and  proceedings  of  the  commissioner  of  public 
lands  and  buildings  show  that  the  state  authorities  ex- 
(*cutod  the  deed  to  her,  believing  that  she  had  the  right 
to  complete*  the  contract  of  purchase  of  Martin  B.  Cutler, 
and  to  I'ocoive  a  deed  to  the  premises  by  reason  of  the 
same  Innng  awarded  to  her,  as  they  mistakenly  thought, 
by  a  deforce  of  court. 

What(*v(T  rights?,  then,  Mrs.  Cutler  had  to  the  land  she 
acquired  through  her  husband's  contract,  and  not  ad- 
versely to  it^  and  the  right  of  her  devisees,  must  be  meas- 
ured by  that  standard. 

^A'hat  was  the  actual  and  true  interest  of  the  heirs  and 
the  wido\\'  in  the  I'eaJ  estate  at  the  death  of  Martin  B. 
Cutler?    Was  it  a  mere  personal  interest  that  went  to  the 
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administrator  or  did  it  descend  to  the  heirs?  Is  it  of  the 
nature  of  real  or  personal  estate?  If  it  descended  to  the; 
heirs  upon  the  death  of  Martin  B.  Cutler,  they  alone  had 
the  right  to  receive  the  deed  from  the  state  of  Nebraska. 
In  an  early  case  in  the  supreme  court  of  the  United  States 
this  question  was  considered  and  the  court  say:  Where 
an  agreement  is  made  to  sell  land,  upon  the  execution  of 
notes  for  the  price  and  the  title-bond,  the  vendor  holds 
the  legal  title  as  trustee  for  the  vendee,  and  the  vendee 
is  a  trustee  for  the  vendor  as  to  the  purchase  money.  "The 
seller  under  such  circumstances  has  a  vendor's  lien.  The 
equitable  estate  of  the  vendee  is  alienable,  descendible  and 
devisable  in  like  manner  as  real  estate  held  by  a  legal 
title.  The  securities  for  the  purchase  money  are  person- 
alty, and  in  the  event  of  the  death  of  the  vendor,  they  go 
to  his  personal  reprc^sentatives.'^  Leivis  v.  Hawkins,  23 
Wall.  (U.  S.)  119,  126.  See  also  Boone  v.  Chiles,  10  Pet. 
(U.  S.)  ♦177,  *225;  2  Story,  Equity  Jurisprudence  (13th 
ed.),  sec.  1212;  Hardin  v.  Boyd.  5  Sup.  Ct.  Rep.  771;  Dor- 
sey  V,  Hally  7  Neb.  460;  1  Dembitz,  Land  Titles,  sec.  28; 
2  Jones,  Liens  (2d  ed.),  sec.  1108,  and  cases  cited. 

This  rule  is  recognized  in  the  statutes  of  this  state. 
Section  329,  chapter  23,  Compiled  Statutes  (Annotatcnl 
Statutes,  5178),  provides  that,  where  any  person  who  is 
bound  by  any  contract  to  convey  real  estate  shall  die  b(»- 
fore  making  the  conveyance,  the  person  entitkni  thereto 
may  bring  specific  performance  to  enforce  the  performance 
of  the  contract  hy  the  heirs,  devisc^^s  or  pei*sonal  represent- 
atives of  the  deceased  party  who  made  the  contract;  and 
section  335,  chapter  23,  Compiled  Statutes  (Annotated 
Statutes,  5184),  provides  that,  if  the  person  to  whom  the 
conveyance  wa*s  to  be  made  should  die  before  tlie  com- 
mencement of  proceedings  or  before  the  conveyance  is 
completed,  any  person  who  would  have  been  entitled  to  the 
estate  under  him  as  heir,  devisee  or  otherwise,  in  case  the 
'conveyance  had  been  made  according  to  the  t(*rms  of  the 
contract,  or  the  executor  or  administrator  of  such  de- 
i(*ased  person  for  the  ben(»tit  of  the*  i>erson  who  was  entitled 
50  . 
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to  it,  may  commence  such  proceedings  or  may  proseciitct 
the  same  if  already  commenced,  and  the  conveyance  shall 
thereupon  be  so  nuide  as  to  vest  th(»  estate  in  the  same  per- 
son who  would  have  bw^n  so  entitled  to  it  or  in  the  executor 
or  administrator  for  his  Ix^nefit. 

Also  sections  94  to  98  inclusive  of  chapter  23,  Compilwl 
Statutes  (Annotated  Statutes,  49G8-4972),  provide  that,  if 
a  deceased  person  at  the  time  of  his  death  Avas  possessed  of 
a  contract  for  the  purchase  of  land,  his  interest  in  such 
land  and  under  such  contract  may  be  sold  on  the  applica- 
tion of  his  executor  or  administrator  in  the  same  manner 
as  if  he  had  died  seized  of  such  land,  and  provide  for  pro 
i(HHlinffs  by  the  administrator  or  executor  whereby  such 
sale  may  be  made. 

In  Hovorka  v.  Havlik,  68  Neb.  14,  it  was  contended  by 
the  plaintiff  in  error  that  a  contract  for  the  purchiuse  of 
school  lands  from  the  state  is  personal  property,  the  title 
lo  which  passes  to  the  administrator,  and  that  he  has  the 
right  to  sell  it  the  same  as  other  personal  propt^rty  i, 
the  deceased.  But  this  court  say,  after  citing  the  statu- 
tory provisions: 

"This  statute,  as  we  understand,  was  bon'owed  from  the 
state  of  Michigan,  and  had  as  early  as  1863  received  a 
ionst ruction  by  the  supreme  court  of  that  state  by  which 
it  was  held  that  ^under  our  probate  system  an  admiuis 
trator  can  not  sell  the  int<*n^st  of  the  estate  in  an  ex<H*u- 
tory  contract  for  the  pur(ha*se  of  lands,  except  as  real 
Instate  and  after  license.'  Baxter  v.  RohiuHon,  11  Mich 
519.  Rut  even  in  the  absence  of  this  statute  and  of  its 
construction  by  the  supreme  court  of  Michigan,  we  can 
not  believe  that  it  was  the  intention  of  the  legislature  thai 
valuable  landed  estates,  held  by  the  decedent  under  a 
ron tract  -of  purchase,  should  pass  to  the  administrator, 
to  be  disposer!  of  by  him  in  the  same  manner  as  the  goods 
and  chattels  coming  to  his  possession.  There  are  nu- 
UHTous  cases  wliei-e  valuable  farms  and  other  property  ar<» 
held  und(»r  contract  of  pur(*hase.  The  d(H*edent  and  his 
family  may  have  lived  upon  the  propei-ty  for  yejirs;  the 


\'0L.  71]  JANUARY  TERM,  1904.  739 


Cutler  V.  Meeker. 


purchase  price  may  have  been  mostly  paid;  and  it  would 
be  so  unusual  and  unjust  to  allow  the  administrator  to 
i'laini  titie  to  this  property,  and  a  right  to  dispose  of  it  as 
personalty  roming  to  his  hands,  without  a  showing  that  it 
was  iiH*Pssiiry  in  the  settlement  of  the  estate,  that  a  statute 
authorizing  such  a  procedure  should  be  the  only  authority 
of  this  ( ourt  to  declare  it  to  be  the  law." 

''An  equitable  right  to  have  a  conveyance  of  laml  in  fee, 
an  equity  of  redemption,  goes  to  the  heir  as  land  held  in 
fee^  though  the  statute  of  descents  nuiy  only  speak  of 
land  of  whith  the  decedent  died  seized."  1  Dembitz,  Land 
Titles,  sec,  28. 

The  heirs  of  a  vendee  in  possession  under  a  contract  of 
sale  of  real  estate  are  not  possessed  of  "an  estate  of  in- 
heritance^' at  common  law,  hence,  as  we  have  seen,  the 
widow  of  the  deceased  is  not  legally  entitled  to  be  en- 
dowt*d  thereof.  The  right  of  their  anc(*stor  is  merely 
in  (X]uity  and  though  liable  to  be  defeated  by  nonper- 
formance of  the  contract  on  his  part  and  consequent  for- 
feiture,  if  the  terms  of  the  contract  so  provide,  still  it  is 
in  e*inity  considered  as  real  estate  and,  on  his  death,  de- 
scends to  his  heirs. 

Tn  what  position  th(^n  do  the  defendants  stand?  Upon 
the  dtsUh  of  Martin  R.  Cutler,  the  (Hjuitable  intxTest  in 
thi^  hinds  of  which  he  was  possessed  under  the  contract  of 
purchase  df*scend(»d  to  his  sons. 

<i(*rtrnde  Cutler,  bj'  the  assent  of  the  heirs,  procured 
th<*  200  oi  res  of  land  in  controversy  to  be  set  apart  to 
her  as  her  dower,  all  parties  trc^ating  the  equitable  estate* 
as  a  Ic^^EiI  one  of  which  Cutler  died  seizcnl.  She  entered 
into  possession  and  paid  out  upon  the  contract,  und<'r 
the  rights  given  thereby  to  Martin  B.  Cutler.  While  she 
took  the  title  to  the  land  in  her  own  namc^  she  could 
not  assert  it  as  against  the  true  owners,  it  inured  to  thc^r 
benefit  and,  though  nominally  the  holder  in  fee,  in  equity, 
she  held  the  h^gal  title*  only  as  a  trustee*  for  ilunu,  and 
they  w(Te  entitled  to  have  their  title  quic^ted  as  against 
her  devisees. 
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The  jiid^iuoiit  of  the  district  court  quieting  the  title  in 
(he  heirs  is  correct  and  should  be  affirmed^ 

DuFFiE  and  Kiukpatrick,  CC,  concur. 

By  the  <^ourt:     For  the  reasons  state  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


George  E.  Barkku  et  al  v.  Bert  G.  Wheeler. 

Tiled  Afbil  21,  1904.    No.  13,538. 

1.  Official  Bond:   Sureties:    Action.    Under  tbe  proTisicms  of  sections 

29  and  643  of  the  code,  when  an  ofDcer  In  this  state  by  mlsoon- 
duct  or  neglect  of  duties  renders  his  sureties  Uable  on  his  official 
bond,  any  person  who  Is  by  law  entitled  to  the  benefit  of  the 
security  may  sue  upon  the  bond  in  his  own  name. 

2.  Statutes:    CJonstruction.     The  sections  of  statutes  which  require 

the  giving  of  official  bonds,  which  prescribe  the  form  of  the  same 
'  as  to  being  joint  or  several,  which  state  the  conditions  thereof 
and  designate  the  persons  for  whose  use  they  are  given,  and 
statutes  which  provide  the  manner  of  procedure  in  actions  upon 
such  bonds,  and  in  whose  names  such  actions  are  to  be  brought, 
are  in  pari  materia  and  must  be  construed  together. 

3.  Official  Bonds:   Joint  and  Several:    Action.    Since  the  form  of  an 

official  bond  must  be  Joint  and  several,  a  person  injured  by  the 
misconduct  of  a  public  officer  may  bring  a  several  action  upon 
the  officer's  bond  to  recover  his  damages. 

Error  to  the  district  court  for  Douglas  county:  Irving 
h\  Baxter,  JrixjE.     Affirmed. 

E,  J.  Cornish,  for  phiintiffs  in  error. 

Is<uic  Adams  and  J.  P.  Brccn,  contra. 

Letton,  C. 

This  case  has  already  been  before  this  court  three  times. 
S(M»  Mhrrlrr  r.  Harkrr,  51  Neb.  846;  Barker  r.  Wheeler, 
m  Neb.  470,  and  Barker  v.  Wheeler,  62  Neb.  150.  After 
it  was  remandtMl  to  the  district  court  for  the  thiini  time, 
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ii  flfth  auu^mk^l  petition  was  filed  by  the  plaintiff,  an<l 
the  ilefendautM  laovixl  to  strike*  this  petition  from  the  flh^s, 
for  the  rt^ason  that  tlie  allegations  of  the  same  constitute 
a  diifen*Dt  cause  of  action  from  those  contained  in  the 
uriginal  pt^tition;  that  James  W.  Eller,  the*  principal  upon 
the  bund^  was  made  a  party  to  the  action  in  thx*  original 
petition,  whta^t^as,  the  said  Eller  is  not  named  as  a  party- 
in  this  petition;  and  that  in  the  original  petition  it  was 
allegetl  that  the  money  in  controversy  came  into  the  hands 
of  Elh^r  as  irounty  judge,  by  virtue  of  his  olHce,  wher(*as 
in  this  petition  it  is  alleged  that  the  money  was  receiviMl 
hy  color  of  his  office.  This  motion  was  overruhnl,  wher(»- 
iipon  the  defendants  filc^l  a  demurrer,  for  the  reason  that 
there  is  a  defect  of  parties  defendant,  in  this,  that  it  ap- 
IHtarn  that  this  is  an  action  upon  the  otHcial  bond  of  ime 
Eller,  count}'  judge,  the  liability  of  these  defendants  Ink- 
ing simply  as  sureties  thereon.  That,  at  the  beginning 
of  the  action,  Eller  was  made  a  party  herein,  pleading  was 
filed  by  him,  and  trial  had  in  part,  and  that  Eller  is  a 
ntH:essar}^  part^>-  defendant.  D(»fendants  further  demur  on 
Ihe  ground  that  th*^  facts  stated  are  not  sufficient  to  con- 
stitute a  cause  of  action.  This  demurrer  was  overruhMl  by 
the  couii;;  defendants  elected  to  stand  thereon,  and  judg- 
ment was  thereupon  rendered  in  favor  of  the  plaintiff  upon 
the  pleadings.  This  is  an  error  proceeding  brought  to  re- 
view the  action  of  the  district  court.  After  this  action  was 
dismuHsed  ajs  against  Eller,  a  separate  suit  was  brought 
against  him  to  recover  upon  the  same  cause  of  action, 
and  a  judgment  rendercni  therein.  This  judgment  is 
pleaded  in  tiie  flfth  amended  petition. 

The  main  question  is,  can  a  party  injureil  by  the  mis- 
conduct of  a  public  officer  bring  a  several  action  against 
the  tjuretieft  on  the  official  bond  of  such  officer?  The  argu- 
MM^nt  of  the  plaintiffs  in  error  is  substantially  as  follows: 
That  at  common  law  an  action  upon  a  bond  could  only  be 
brought  by  the  obligee  therein.  That  the  right  to  bring 
an  action  by  a  private  person  in  his  own  name  upon  a 
bond,  the  obligee  of  which  is  the  state  or  county,  is  grantcnl 
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solely  by  the  provisions  of  section  643  of  the  eode.  That 
this  s(H*tion  provides  solely  for  a  joint  action  against  th<' 
principal  and  siir(»ties;  that  the  action  must  be  pros(»- 
cutcMl  against  all  of  the  obligors,  and  that,  since  Eller  the 
principal  is  not  made  a  party  in  the  pc*tition  under  con- 
sideration, there  is  a  defect  of  parties  defendant  which 
may  be  taken  advantage  of  by  demurrer.  This  cont<*ntiou 
of  tlu*  plaintiffs  in  error  is  to  some  extent  supporttnl  bv 
the  decision  in  the  case  of  Aucker  r,  Adams  dt  Ford,  23 
Ohio  St.  543,  which  holds  that  section  566  of  the  co<le  of 
Ohio,  of  which  section  643  of  our  code  is  a  copy,  prescribes 
the  only  manner  in  which  ptTsons  injuriMl  by  the  official 
n(^gl(*ct  or  misconduct  of  a  justice  of  the  peace  can  have 
nnlress  by  action  in  their  own  nami^  on  the  official  bond 
(►f  the  justice.  That  the  only  form  of  action  authorized 
by  said  sc^ction  is  a  joint  suit  against  all  the  obligors  in 
the  bond,  and  that,  where  a  joint  suit  is  the  only  remedy, 
il  is  error  under  the  provisions  of  section  371  of  the  Ohio 
code,  which  is  the  same  as  scn^tion  429  of  the  Nebraska 
rcHle,  for  the  court  to  render  a  several  judgment  againsr 
one  or  more  of  the  defendants,  leaving  the  action  to  pn)- 
cecMl  against  the  others.  He  also  cites  Albcrtson  r.  Statr, 
9  Neb.  429,  and  Ryan  v.  State  Bank,  10  Neb.  524.  Albirh 
son  V.  Statr  was  an  action  brought  against  the  countA* 
treasurer  upon  his  official  bond  by  the  state  of  Nebraska, 
to  recover  a  balance  due  the  state  upon  taxes.  The  court 
h(4d  that  the  provisions  of  sections  29,  32  and  643  of  thr 
code  cover  two  classes  of  cases,  the  one  where  the  security 
is  taken  to  protect  the  right  of  the  public,  and  the  oth(»r 
where  it  is  taken  to  protect  the  rights  of  individuals — sec- 
tion 643  applying  to  private  persons  and  section  32  to 
.  actions  by  the  public.  In  Ryan  v.  State  Bank,  the  Ohio 
<as(*  is  cited,  and  it  is  said:  "On  the  trial  of  a  joint  action 
against  the  principal  and  sureties  on  an  official  bond,  the 
jiidgm<»nt  may  be  against  any  number  of  the  defendants, 
as  the  testimimy  warrants.  But  several  actions  on  such 
bond  can  not  be  maintained."  The  case  of  Anker  v.  Adauis 
d'  Ford,  supra,  was  decided  by  the  supreme  court  of  Ohio 
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in  1873;  Alhcrtson  v.  State  was  decided  in  1879,  and  Ryan 
i\  State  Bank  was  decided  in  1880. 

At  the  time  these  actions  were  brought,  the  statute 
of  this  state  required  joint  bonds  to  be  executed  by  public 
officers,  and  joint  action  brought  upon  the  bonds  coukl, 
thc^refoi-e,  alone  be  maintained.  In  1881,  however,  the 
l(-gislature  of  this  state  enacted  an  entirely  new  act  with 
r(*ference  to  the  subject  of  oflScial  bonds,  section  3,  chapter 
1 0  of  which  is  as  follows : 

"All  official  bonds  of  county  ♦  ♦  ♦  officers  must  be 
in  form,  joint  and  several,  and  made  payable  to  the  county 
in  which  the  officer  giving  the  same  shall  be  elec*ted  or 
appointed,  in  such  pimalty  and  with  such  conditions  as 
rcHjuired  by  this  act,  or  the  law  creating  or  regulating  the 
duties  of  the  office.^^ 

The  plaintiff  in  error  contends  that,  since  this  act 
did  not  expressly  repeal  or  amend  section  643  of  the  code, 
the  provisions  of  that  section  are  still  in  effect,  and  that, 
while  the  form  of  the  bond  is  requirwl  to  be  joint  and 
several,  yet,  since  no  additional  rights  have  been  given 
to  private  persons  to  sue  upon  an  official  bond  in  their  own 
name  than  those  prescribed  by  section  043,  no  action  can 
be  maintained  other  than  a  joint  action  against  all  the 
obligors  to  the  bond. 

The  sections  of  the  code  cited  by  the  plaintiff  in  error 
are  substantially  the  same  as  those  contained  in  the  first 
Ohio  code  adopted  in  1853.  Before  the  enactment  of  this 
code,  an  action  upon  a  bond  under  the  common  law  could 
only  be  brought  by  the  obligee.  The  object  of  these  pro- 
visions was  in  accord  with  the  general  line  and  purpose 
of  the  reformed  procedure,  which  was  to  simplify  and 
modify  the  technicalities  of  the  common  law  procedure  and 
furnish  a  more  simple  and  speedy  remedy  to  litigants. 
The  provisions,  that  all  actions  should  be  brought  by  the 
real  party  in  interest  and  that  any  person  injured  by 
neglect  of  duty  of  an  officer  might  bring  an  action  in  his 
o\\Ti  name  upon  the  bond,  were  intended  to  supersKle  the 
necessity  of  suing  upon   the  bond   in   the  name  of  the 
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obligee*.  As  is  held  in  Aucker  v.  Adams  d  Ford,  supra, 
tlH^se  provisions,  while  allowing  a  suit  to  be  brought  by  a 
private  person  in  his  ow^n  name  upon  an  official  bond, 
did  not  change  the  character  of  the  contract  entered  into 
by  the  sureties  from  a  joint  contract  to  a  several  contract, 
and,  consequently,  a  joint  action  had  to  be  brought  upoD 
the  joint  bond. 

Are  the  provisions  of  section  643  exclusive?  Mr.  Kin- 
kead  in  his  work  on  Code  Pleading  (vol.  1,  sec.  346). 
sp<*aking  of  the  Ohio  code,  says,  "The  correct  construction 
to  be  placed  upon  section  4,993  of  the  code  is  believed  to  be 
that,  in  all  easels  where  an  individual  has  suffered  an  in- 
jury by  the  failure  of  an  official  to  perform  official  duty, 
he  may  maintain  an  action  upon  the  bond  of  such  official.'' 
Section  4,993  of  the  Ohio  code  contains  the  provision  tliat 
actions  must  be  prosecuted  in  the  name  of  the  real  parties 
in  interest.  And  in  1  Batiks,  Pleadings,  Parties  and  Forms 
render  the  Code,  p.  7,  it  is  stated,  that  the  Ohio  reports 
are  full  of  cases  brought  by  individuals  upon  official  bonds 
of  public  officer's.  This  court  has  also  held  that  one  not 
a  party  to  a  bond  may  maintain  an  action  thereon,  when 
such  bond  was  executed  for  his  benefit.  Pickle  Marble  d 
Granife  Co.  r.  McClay,  54  Neb.  661;  Sample  d  San  v.  Bale, 
:U  Neb.  220;  Lyman  v.  City  of  Lincoln,  38  Neb.  794;  Kauf- 
inann  v.  Cooper,  46  Neb.  644;  Doll  v.  Grume,  41  Neb.  655; 
IfUlman  r.  Layne,  47  Neb.  177;  Fitzgerald  v.  McClay,  47 
Neb.  816;  Rohman  v.  Oaiser,  53  Neb.  474.  In  17  Am.  & 
i:ng.  Ency.  Law  (1st  ed.),  527,  note  2,  it  is  said:  **XJnder 
lli(*  g^imeral  code  provisions,  the  obligee  in  a  bond  can 
suo  for  all  liabilities  thereunder,  while  each  person  to  1)e 
scM^'urcHl  thereby  may  sue  in  his  own  name  as  the  real  party 
in  interest  for  any  liability  to  himself.'^  Citing  cases  from 
Kansas,  Kentucky,  Louisiana  and  New  York.  See  also 
Poiiieroy,  Code  Remedies  (4th  ed.),  sees.  77,  79,  104.  It 
would  seem  that  a  liberal  construction  of  the  broad  terms 
of  s<Htion  29  of  the  code,  providinfj  that  all  actions  shall 
be  broiijxht  in  the  name  of  the  real  party  in  interest,  with 
a  few  exceptions,  would  hold  that  these  provisions  are  not 
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limited  and  confined  by  the  provisions  of  section  643,  and 
that,  independ(»nt  of  the  provisions  of  said  section,  a  per- 
son belongin<:^  to  the  class  for  whos(*  benc^fit  an  official 
bond  is  given,  and  who  ha*s  b(*en  injnred'by  the  n(*glig(»nce 
or  niiscondnct  of  the  principal  upon  the  bond,  has  a  right 
to  sue  upon  the  same  in  his  own  name  as  being  the  real 
party  in  interest. 

Aside  from  these  considerations,  however,  under  the 
principk^  of  statutory  construction,  that  statutes  in  pari 
materia  are  to  be  construed  tog(4h(T,  all  acts  of  the  h»gis- 
lature  upon  the  same  general  subject  matter  must  be  con- 
strued as  pail  of  a  single  plan,  and  later  statutes  are  to  be 
considered  as  supplementary  or  complenu^ntary  to  th(» 
earlier  enactments.  In  the  passage  of  each  act,  the  legis- 
lature must  be  supposed  to  have  had  in  mind  the  existing 
legislation  on  the  same  subject  and  to  have  shapcnl  its 
new  enactment  with  reference  thereto.  Black,  Interpreta- 
tion of  Laws,  sec.  86.  The  sections  of  statutes  which  vo- 
(piire  the  giving  of  official  bonds,  which  prescribe  the  form 
of  the  same  as  to  being  joint  or  several,  which  state  th<» 
conditions  thereof  and  designate  the  persons  for  whose  use* 
they  are  given,  and  statutes  which  provide  the  manner  of 
procedure  in  actions  upon  such  bonds  and  in  whose  names 
such  actions  arc^  to  be  brought  are  in  pari  materia  and 
must  be  construcnl  together.  This  being  the  case,  a  reason- 
able construction  of  the  code  provisions,  including  section 
1)43,  together  Avith  the  provisions  of  th<^  statute  of  1881* 
would  require  that  the  provision  requiring  the  form  of 
the  bond  to  be  joint  and  several  in  the  latter  statute  modi- 
fies the  provision  of  section  643,  so  that  the  law  in  reganl 
to  the  right  of  an  individual  to  bring  tliis  action  in  his 
own  name,  while  not  expressly  amended  or  reptnUe<1,  is 
still  left  in  force,  and  the  action  may  be  brought  against 
the  officer  and  his  sureties,  jointly  or  severally.  To  givc^ 
the  law  the  effect  contended  for  by  the  plaintiffs  in  errtjr 
would,  in  effect,  undo  all  the  legislature  iMd  when  it  pro- 
vided that  official  bonds  should  be  joint  and  several  in 
form,  since,  if  every  action  brought  upon  such  a  bond  by 
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an  individual  must  be  a  joint  action,  the  object,  of  the  law 
would  be  render(Mi  nujjfatory,  and  it  might  as  w^ell  never 
have  b(H*n  enacted.  With  this  interpretation  of  the  stat- 
utes we  can  not  agree. 

As  ground  for  the  demurrer  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and 
for  the  error  assigned  in  overruling  the  motion  to  strike 
the  fifth  amended  petition,  the  plaintiffs  in  error  claim  that 
the  last  petition  all(»ges  facts  which  show  that  the  county 
judge  received  the  nu)ney  by  color  of  his  office  and  not  by 
virtue  of  his  office.  In  both  petitions  it  is  chargeil  that, 
upon  the  final  examination  of  the  accounts  of  the  admin- 
istrator of  the  estate  of  B.  G.  Wheeler,  deceased,  it  was 
ordered  that  said  administrator  pay  into  the  county  court 
on  account  of  said  estate  the  sum  of  $3,934.94,  for  dis- 
tribution to  the  heirs  of  said  estate,  and  that  said  sum  was 
paid  into  said  court  for  that  purpose.  The  first  petition 
alleges  that  the  sum  of  |484.42  was  paid  by  Eller,  as 
county  judge,  tx)  the  plaintiff's  guardian,  and  that  Eller 
lias  neglect(*d  and  failed  to  pay  the  remainder  of  the 
anu)unt  due  her  to  her  guardian,  although  nniuested  so  to 
<lo,  while  the  fifth  amended  petition  recites  the  same 
facts  with  reference  to  the  payment  of  $484.42  to  the 
guardian,  and  charges  that  said  Eller  by  virtue  and  color 
of  his  said  office,  after  having  obtained  possession  of  said 
money,  as  aforesaid,  wrongfully,  fraudulently  and  cor- 
ruptly, and  in  gross  violation  of  his  duties  as  such  county 
judge,  con  vert  (*d  said  sum  to  his  own  use,  and  embezzl(*<l 
the  same,  and  has  retained  all  of  said  sum,  notwithstand- 
ing payment  thereof  has  been  fre(]uently  demanded  from 
him  by  plaintiff  and  plaintiff's  guardian.  While  the  al- 
h^gations  of  the  last  petition  are  broader,  fuller  and  more 
(^xtcmded  than  those  of  the  first,  we  can  not  see  that  there 
is  n  variance  between  them,  or  that  the  allegations  of  one 
recite  acts  done  virtute  officii  and  the  other  acts  done 
colore  officii. 

As  to  the  error  assigned,  that  the  amount  of  recovery  is 
(excessive,  the  demurrer  admits  the  allegations  of  the  pe- 
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tition  thiit  El  1*1%  on  the  29th  day  of  Mai-eh,  1902,  obtaincMl 
p(KS8(>M.siou  of  I  he  money,  that  he  converte<l  the  same  to 
hm  own  iis(^,  and  that,  ever  since  the  date  of  its  payment. 
Jie  has  n  taiued  the  same,  notwithstanding  payment  ha.s 
hiH'u  fn^iuently  demanded  from  him  by  the  plaintiff  and 
the  plain tili^'s  guardian.  Under  these  admissions  it  would 
stHnn  that  int^M-t^st  was  properly  computcHl. 

W<^  rot'onnnend  that  the  judgment  of  the  district  court 
be  aftiniuiii. 

DUTFIR  and  Kirkpatrick,  CC,  concur. 

By  the  Court :    For  the  reasons  stated  in  the  foregoing 
upinioUj  the  judgment  of  the  district  court  is 

Affirmed. 


John  J.  Botiiwrll  v.  State  of  Nebraska. 

Fn.ED  Mat  5,  1904.    No.  12,656. 

Rap«;    RKSPoNRTnitTTT  FOK  CRiNfE.     The  generally  accepted  test  of 
rpaponslbllify  for  crime.  Is  the  capacity  to  understand  the  nature 
of  the  act  alleged  to  be  criminal,  and  the  ability  to  distinguish  be- 
tween  right   and  wrong  with  respect  to  such   act.     Bchwartz  v. 
mate.  65  Neb.  196. 

Defense  of  Moral  Insanity.  Moral  Insanity  as  a  criminal  defense 
Is  not  rpt^o^nixed  in  this  state.  One  who  knows  abstractly  what 
1b  right  and  what  is  wrong  must,  at  his  peril,  choose  the  right 
and  shnn  the  wrong.  He  can  not  yield  to  a  vicious  impulse,  and 
allege  mere  weakness  of  will  as  an  excuse.  Schwartz  v.  State, 
65  Neb.  19fi. 

:     iNflTBi^^rioN.     An  Instruction  on  the  question  of  insanity. 


in  principle  Btibstantially  the  same  as  one  given  in  Burgo  v.  State, 
26  Neb,  639,  and  approved,  held  not  erroneous. 
Reasonable   Doubt:    Instruction.     Instruction   concerning  what  is 
a  reasonable   doubt,   held  not  prejudicially   erroneous,   following 
Lfisenher^  v.  State,  60  Neb,  628. 

Nonexpert  Witnesses.  Nonexpert  witnesses  can  be  permitted  to 
express  opinioDs  as  to  the  sanity  or  insanity  of  a  person  only 
when  they  have  shown  other  sufficient  qualifications,  and  have 
stated  thp  facts  and  circumstances  upon  which  their  opinion 
at  mental  condition  Is  based.    Lamb  v.  Lynch,  56  Neb.  135. 
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Ekroe  to  the  district  court  from  Cherry  county :  Wiii- 
MAM  H.  Wbstovbb,  Judge.    Reveised. 

E.  D.  Clark  and  Earner  d  Earner,  for  plaintiff  in  error. 

Frank  N.  Prout,  Attorney  General,  and  Norria  Brown, 
contra. 

HOIXJOMB,  0.  J. 

An  information  was  filed  in  the  trial  court,  chargin*: 
the  accused  with  the  crime  of  rapte  upon  his  daughter.  A 
plea  of  not  guilty  was  interposed.  Upon  this  plea,  at  the 
trial,  it  developed  that  the  defense  of  insanity  was  relied 
on  by  the  defendant  to  escape  legal  responsibility  for  the 
act  charged.  Upon  a  trial  to  the  court  and  a  jury  of  the 
issue  raised  by  the  plea  of  not  guilty,  a  verdict  was  re- 
turned finding  the  defendant  guilty  as  charged  and,  after 
the  overruling  of  a  motion  for  a  new  trial,  sentence  of 
imprisonment  in  the  penitentiary  during  the  natural  life 
of  the  defendant  was  pronounced  by  the  court.  The  de- 
fendant prosecutes  error.  To  establish  his  defense,  testi- 
mony as  to  the  defendant's  mental  condition  was  intro- 
duced, both  of  an  expert  and  nonexpert  character.  It  is 
alleged  in  the  petition  in  error  that  the  verdict  is  not 
sustained  by  the  evidence,  the  contention  being  that  the 
evidence  indisputably  establishes  the  defense  of  insanity. 
It  is  conceded,  however,  by  counsel  for  defendant  that, 
in  order  for  the  court  to  reach  this  conclusion,  it  must 
establish  a  new  rule  as  to  the  test  of  legal  responsibility 
when  insanity  is  interposed  as  a  defense  for  an  act  other- 
^^ise  criminal.  The  substance  of  the  contention  of  counsel 
is  that  the  defendant's  mind  was  not  at  the  time  of  the  act 
(^barged  perfectly  sound  and  normal;  that  he  was  physi- 
cally impaired  by  disease,  and  that  his  mental  condition 
was  the  result  of  such  physical  impairment;  that  he  was 
both  a  mental  and  physical  wreck,  and  unable  to  control 
his  action,  and  therefore  not  legally  responsible  for  tiie 
act  of  which  he  was  charged.    Counsel  say:    "We  desire 
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to  have  tliiH  court  formulate  a  rule  that  shall  secure  th(» 
punisluiieut  of  tliose  who  are  strong  enough  to  (leterniiue 
that  which  is  right  and  that  which  is  wrong,  and  who  ar<» 
able  to  choo«e  betwi^en  the  two,  but  that  no  one  should  be 
imnished  who  is  so  far  mentally  impaired  as  to  be  unable 
to  choose  beti^een  right  and  wrong."  It  is  argued  that 
thi*  evidence  discloses  that  the  defendant  was  born  with  a 
ttdnt  of  insanity  within  his  veins,  and  that  he  was  insane 
by  heredity;  thtit  ht^  was  subject  to  severe  attacks  of  head- 
ac lie  and  was  nearly  always  melancholy;  that  he  gave  way 
to  the  mast  violent  lits  of  anger  without  provocation,  was 
brutal  to  Iiis  inotlicr  and  his  children,  and  unnaturally 
cruel ;  that  he  had  tremors  and  hallucinations,  and  would 
give  way  to  panjxysms  of  grief  over  the  violences  and 
viciousness  whicb  he  could  not  help.  A  specialist  on  brain 
disi^iist^  one  of  the  superintendents  of  an  insane  asylum 
of  the  state,  who  ti*stified  in  the  case,  denominated  the  de- 
fendant a  "degeiuHiite."  Says  the  witness,  by  the  use  of 
that  term  is  meant  that  the  defendant  is  not  up  to  tli(* 
standard  of  Dormal  mankind,  referring  especially  to  his 
intolkvtual,  moral  and  physical  forces;  that  such  an  in- 
dividual would  he  subject  to,  and  the  victim  of,  a  violent 
icniper,  uncoutrollalde  appetites  and  impulses  which  his 
M  ill  power  could  noi  control,  and  that  the  absence  of  such 
aliility  to  control  his  impulses  and  desires,  owing  to  the 
fact  that  thviy  were  stronger  than  his  will,  though  his 
reaKon  and  his  jud^ent  might  not  be  at  fault,  would 
eonstitiite  technical  insanity.  It  is  further  said  that  such 
a  person  would  not  have  a  normal  conception  of  what  con- 
stituted right  and  wrong  as  to  himself,  nor  to  his  family, 
nor  to  society,  T(*stimony  of  other  physicians  of  a  similar 
character  was  also  introduced  in  evidence*,  as  was  also  tli 
h*stimony  of  nom^xpc^rt  witnesses  who,  after  detailing  th<» 
actions  and  conduct  of  the  defendant,  expr<\ss(Hl  it  as 
their  opinifni  Hint  he  was  insane.  To  nun^t  evidence  of 
tills  charaetei%  iln»  state  intr<Mluc(Ml  several  witn<'ss(\s  who, 
after  showing  some  familiarity  with  the  defendant,  i\'ere 
rM'nuttted  to  testify  that,  in  their  judgment,  h(*  was  sane. 
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AfUn*  the  introduction  of  the  evidence,  the  deffendant's 
c()ims(»l  re<iueste<i  the  following  instruction  as  embodying 
a  (torrect  principle  of  law,  which  was  refused:  "If  the 
defendant  acted  under  an  irresistible  impulse  which  his 
will  was  powerless  to  resist,  and  which  overcame  his 
will,  and  which  impulse  was  the  outgrowth  or  result  of 
physical  infirmity  or  disease,  you  will  acquit."  From 
what  has  been  said,  it  is  obvious  that,  in  respect  of  the 
nature  of  the  defense,  this  case  is  in  all  its  essential  bear- 
ings • .  ilogous  to,  and  controlled  by,  the  principles  an- 
nounced in  the  case  of  Schwartz  v.  State j  65  Neb.  196.  It 
is  there  said: 

"Capacity  to  comprehend  the  nature  and  moral  quality 
of  an  act  detcTmines  criminal  responsibility.  There  is  no 
other  safe  or  i)ractical  test.  It  is  entirely  cert^iin  that  the 
<lef(»ndant  in  this  case  did  not  have  a  well  balanced  mind. 
He  had  an  inherited  tendency  to  insanity,  and  had  in  past 
years  received  treatment  in  a  hospital  for  the  insane.  It 
secMus,  too,  that  he  had  at  times  illusions  and  delusions,  but 
these  were  not  in  aiiy  way  connected  with  the  crime  in 
qucsstion.  He  had  groundless  fears,  and  heard  voices  in  thf- 
air,  but  it  was  not  in  conscHjuence  of  these  things  that  he 
debaucluHl  his  daughter.  It  may  be  conceded  that  his 
mental  powers  were  impaired,  and  his  conscience  blunted 
by  disease,  but  that  does  not  render  him  legally  irrespon- 
sible. If  he  understood  what  he  was  doing,  and  knew  it 
WHR  wrong  and  deserved  punishment,  the  obligation  to 
control  his  conduct  and  keep  Avithin  the  law  was  absolute. 
Having  this  degiM^  of  mental  capacity,  he  can  not  allege 
the  sway  of  a  turbulent  passion  as  an  excuse  for  his  crime. 
The  do(*trine  of  moral  insanity  or  uncontrollable  impulse, 
upon  which  counsel  seem  mainly  to  rely,  is  not  recognized 
in  the  jurisprudence  of  this  state."  We  are  not  disposeil 
to  d(»part  from  the  rule  as  to  the  test  of  legal  responsibility 
thus  announccKl,  which  has  the  support  of  an  unbroken 
line  of  decisions  in  this  state,  beginning  with  the  case  of 
Wriifhf  V.  Propir,  4  Neb.  407.  While  the  brief  of  counsel 
for  the  def(»n<lant  is  interesting  in  its  discussion  of  the 


Vol.  71]  JANUARY  TEEM,  1904.  751 


Botbwell  V.  State, 


varied  forms,  manifestations  and  stages  of  mental  diseases, 
and  pleads  for  an  idealistic  state  in  the  treatment  of  those 
who  may  not  be  possessed  of  the  strong,  healthy  and 
vigorous  minds  possesse<l  by  the  average  of  humanity, 
nevertheless,  in  this  practical  age  and  as  society  is  at  pres- 
ent constituted,  Ave  arc*  of  the  opinion  greater  evils  will  flow 
from  a  departure,  than  in  continuing  to  travel  along  the 
well-beaten  paths  which  guide  and  determine  legal  re- 
sponsibility for  violations  of  the  law.  The  objection  that 
the  verdict  is  not  sustained  by  sufficient  evidence  is  not 
well  taken. 

It  is  contended  the  court  erred  in  giving  an  instruction 
on  the  question  of  insanity,  but  as  this  instruction  is  sub- 
stantially the  same  and,  in  principle,  identical  with  one* 
given  in  Burgo  t\  State,  26  Neb.  639,  and  approved  by  this 
court,  we  are  constrained,  on  the  authority  of  that  case,  to 
hold  that  the  exception  in  the  present  instance  is  not  well 
taken. 

An  instruction  concerning  what  is  a  reasonable  doubt, 
such  as  would  call  for  an  acquittal,  is  strenuously  excepted 
to,  and  much  of  the  brief  is  devoted  to  an  analysis  of,  and 
animadversions  upon,  the  same.  This  instruction,  as  is 
expressed  in  Lciscnhcnj  v,  l^tate,  60  Neb.  628,  although 
frequently  used,  has  never  received  judicial  condemnation 
and  we  do  not  now  feel  that  we  an*  justified  in  condemn- 
ing it,  and  ther(*fore  must  overrule  the  exception  to  the 
giving  of  the  same. 

A  more  serious  objection  arises  regarding  the  admis- 
sion of  certain  evidence  ofifered  by  the  state,  in  rebuttal, 
to  overcome  the  evidence  of  the  d(*f(»nse  on  th(^  qu(»stion  of 
insanity.  Several  nonexpert  Avitnesses  were  p(»rinitted  to 
t<«tify  that,  in  their  opinion,  the  defendant  was  sane  at 
the  time  of  the  commission  of  the  act  chargcnl.  No  physi 
cians  were  called  by  the  state  to  give  testimony  concerning 
the  defendant's  mental  condition.  The  non(»xp(Tt  wit- 
n(*ss(«  were  permittiHl  to  testify  as  to  their  opinion  of  th(^ 
mental  condition  of  the*  d<*fendant,  without  first  trustifying 
to  the  appearance,  conduct  and  actions  of  the  accused,  and 
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other  facts  upon  which  their  opinions  were  based.  Thes » 
several  witnesses  were  shown  to  have  a  more  or  less  inti- 
mate acquaintance  with  the  defendant,  such  as  would 
probably  qualify  them  to  testify  to  reputation,  but  the 
jury  were  denied  the  benefit  of  any  testimony  as  to  his 
sp<Hfch,  actions  or  conduct,  from  which  the  inference  of 
sanity  was  drawn,  and  were  given  only  the  naked  opinions 
of  the  witnesses  concerning  the  question.  The  rule  in 
this  jurisdiction  is  that,  while  one  who  is  not  an  exi)ert 
may  give  his  opinion  on  the  question  of  sanity,  yet,  it 
must  be  in  connection  with  and  after  detailing  the  fact5 
upon  which  he  bases  such  opinion,  so  that  the  jury  may 
have,  not  only  the  benefit  of  the  opinion  of  the  nonexpert, 
but  also  the  facts  upon  which  such  inference  is  predicated. 
In  Lamb  v.  Lynch,  56  Neb.  135,  it  is  held: 

"Nonexpert  witnesses  can  be  permitted  to  express 
opinions  as  to  the  sanity  or  insanity  of  a  pei-son  only 
when  they  have  shown  other  sufficient  qualifications,  and 
have  stated  the  facts  and  circumstances  upon  which  their 
opinion  of  mental  condition  is  based.*' 

This  rule  is  adverted  to  and  the  reasons  for  its  existence 
discussed  in  Hay  v.  Miller^  48  Neb.  156,  and  Hoover  t?. 
State,  48  Neb.  184.  Touching  this  subject,  it  is  said  by  the 
supreme  court  of  the  United  States:  "The  jury,  being 
informcMi  as  to  the  witiic^ss'  opportunities  to  know  all  the 
circunistances,  and  of  the  reasons  upon  which  he  rests 
his  statement  as  to  the  ultimate  general  fact  of  sanity  or 
insanity,  are  able  to  test  the  accuracy  or  soundness  of  the 
opinion  (expressed,  and  thus,  by  using  the  ordinary  means 
for  th(»  ascertainment  of  truth,  reach  the  ends  of  sub- 
st.iuitial  justice.''  Vounvcticui  Mutual  Life  Ins.  Co.  v. 
Lath  rap,  111  U.  S.  612,  621.  To  the  same  eflfect  are  Schlni- 
rkrr  r.  ^State,  9  Neb.  241;  Folin  v.  State,  14  Neb.  540; 
Shtilts  V.  Stair,  37  Neb.  481;  Pflueger  v.  State,  46  Neb. 
403;  Snidrr  r.  State,  56  Neb.  309;  Clarke  v.  Iririn,  63  Neb. 
539.  Se<»  also  McKelv(\y,  Evidence,  p.  197,  notes  51  and  52; 
Arnustroug  v.  State,  30  Fla.  170,  17  L.  R.  A.  484;  Ryder 
V.  State,  100  Ga,  528,  38  L.  R.  A.  721,  and  notes;  Burt  v. 
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State,  38  Tex.  Cr.  App.  397,  39  L.  R.  A.  305;  In  rr  ('hrh- 
tiansen,  17  Utah,  412,  41  L.  R.  A.  504.  As  to  tlii^  adinis- 
sibility  of  the  evidence  of  the  character  refen'ed  to,  it  iw 
said  by  the  state  that,  if  it  be  held  the  prosecution  failed 
sufficiently  to  qualify  the  witnesses,  the  reception  uf  llieir 
testimony  was  without  prejudice  because  the  deremlant 
had  wholly  failed  to  introduce  any  evidence  to  sushiin 
the  plea  of  insanity.  The  defense,  it  is  said,  has  shown 
an  abnormal  mind  and  moral  degeneracy,  but  not  instinitj. 
We  find  ourselves  unable  to  adopt  the  suggestion.  ThtTe 
was  some  competent  evidence  both  of  expert  and  notiixpert 
witnesses  tending  to  prove  the  defense  of  insanity.  Th(* 
question  was  one  of  fact  peculiarly  within  the  province 
ofthe  jury  to  determine.  If  was  for  them,  upon  the  whoh' 
of  the  evidence  properly  admissible,  to  say,  whether  ihv 
defendant  was  guilty  or  not  guilty.  It  was  his  constitu* 
tional  right  to  have  this  question  determined  by  the  jury 
upon  competent  evidence.  Whether  the  evidence  hi  sup- 
port of  the  plea  of  insanity  introduced  by  the  def<  mhniL. 
when  standing  alone,  was  sufficient  to  create  in  their  niin^ls 
a  reasonable  doubt  of  the  defendant's  guilt,  was  for  th<^ 
jury  and  not  the  court  to  determine.  We  are  not  pn^jiarct! 
to  say  that  no  competent  evidence  tending  to  prove  insanity 
was  introduced,  nor  that  guilt  was  indubitably  established. 
Whatever  might  be  our  own  views,  with  some  coHix>et(4it 
evidence  before  the  jury  in  support  of  the  plea  of  insanity, 
we  are  constrained  to  say  that  it  is  for  them  to  say  \vh(  thi^r 
guilt  in  a  legal  sense  is  shown  by  the  evidence.  Wh(^n  thr 
state  undertook  to  overcome  the  proof  offered  to  snsjiiin 
the  defense  of  insanity  by  other  evidence,  inadmissihh^  in 
the  form  in  which  it  was  presented  and  which  was  i  (^r<Mvnd 
over  objc^ctions,  this  constitutes  prejudicial  error  for  which 
the  judgment  must  be  reversed  and  the  cause  n^uumdcM^I 
for  further  proceedings.  Reversed  and  remanded  accord- 
ingly. 

Reverskik 


51 
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RoBKUT  S.  Trumbull  v.  Scott  Fbey. 

Piled  May  5,  1904.     No.  13,267. 

Verdict:  Evidence.    Evidence  examined,  and  found  sufficient  to  sustain 
the  verdict  of  the  jury. 

EuBOit  to  the  district  court  for  Kearney  county :    Ed  L. 
Adams,  Judge.    Affirmed, 

Lewis  C.  Paulson,  for  plaintiff  in  error. 
J,  L,  McPhevley,  contra. 

IIOLCOMB,  C.  J. 

The  defendant  in  error  had  been  in  the  employment  of 
the  plaintiff  in  error  as  a  farm  hand  and,  upon  his  dis- 
charj^e  from  such  employment,  brought  an  action  and  n^- 
covered  judjnn<*nt  on  the  jn'ound  that  his  contract  of  em- 
ployment had  been  violated,  in  that  he  had  been  dischargt^l 
iK^fore  the  expiration  of  the  term  for  which  employiMl  and 
without  any  just  cause  therefor.    Counsel  for  plaintiff  in 
error  says  that  the  contract  of  hire  is  based  on  a  written 
contract,  and  that  the  defendant  was,  under  the  evidence, 
justified  in  discharging  the  plaintiff  when  he  did  because 
tluTe  had  bec^n  a  failui-e  of  crops  which,  under  tJie  con- 
tract, was  a  ground  for  its  termination;  that  the  contract 
(  f  employment  was  for  an  indefinite  period,  and  also  the 
dis(*harge  was  justified  because  the  plaintiff  was  not  a 
competent  farm  hand.    "We  think,^"  says  counsel  for  plain- 
tiff in  eiTor,  "the  only  proposition  involved  in  this  case* 
is  whether  or  not  the  circumstancc^s  and  the  evidence  in 
th(^  case  justifitnl  the  discharge  of  the  defendant  in  error." 
The  controversy  thus  n^solves  itself  into  a  question  of 
wlu^.her  the  evidence  is  sufficient  to  sustain  the  verdict. 
The  contract  of  employment  is  evidenced  by  a  written  cor- 
n^spondence  between  th(»  parties.    The  plaintiff  was  at  th<» 
time  living  in  Illinois.     He  was  a  man  of  a  family  and 
was  induced,  by  reason  of  the*  contract,  to  move  to  Kearney 
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iountjj  on  a  farm  Ik  ►longing  to  the  defc^iidiintj  to  do  tlif^ 
nrdinary  work  of  a  farm  hand.  In  the  first  letter  of  t\\v 
defradant  to  the  plaintiff,  of  date  Noveml)(-r  17^  1900,  aftrr 
Mating  the  details  regarding  the  proposiul  euiployniL^ntj 
and  that  work  was  to  commence  April  tho  tirnt  iit*xtj  it  in 
«aid:  "If  yon  think  you  want  to  try  it  one  3^ear^  I  will 
give  you  tirKt  chance^  as  I  have  no  one  hired  yet/'  lii  a 
Hf^'ond  letter  of  later  date,  in  answer  to  one  from  tht* 
plaintiff^  defendant  says:  "I  will  pay  a  gootl  man  |25  per 
month  and,  unless  there  is  a  failure  of  ( rops,  I  will  want 
htm  steady  all  the  time.''  While  not  altogetlier  clear,  we 
think  a  fair  constrnrtion  of  the  letters  ref<*rrc*d  to,  in  view 
of  the  situation  of  the  parties,  means  that  the  employment 
was  to  continue  for  one  year,  and  the  plnintitf' s  services 
would  be  wnnted  steadily  for  a  longer  time,  unless  there 
was  a  failure  of  crops.  But,  if  it  be  held  that  the  true  in- 
tiTpn't^ition  is  that  the  condition  applied  to  the  first  year 
i)f  the  employment,  it  can  hardly  be  said  tliat  the  evitleuce 
is  BO  overpowering  on  the  point  of  the  faltiire  of  crops  in 
that  year  as  to  allow  the  defendant,  at  bis  iih^asure,  to 
terminate*  the  contract.  The  evidence  dot*s  not  disclost^ 
a  total  but  only  a  partial  failure  of  crops.  The  trial  lourt 
took  tht*  view,  and  so  instructed  the  jury,  that  it  was  for 
them  to  di^tennine,  as  a  question  of  fact,  wht^ther  th<*n 
was,  under  the  evidence,  such  a  failure  of  crops  as  was 
within  the  contem^ihition  of  the  parties  to  the  contract 
There  is  yet  auotluT  consideration  which  we  think  mtist 
diHpose  of  the  dt^feiidant's  contention  in  this  n*gard,  TIn^ 
answer  does  not  ph'iid  the  happening  of  the  condition  rela- 
tive to  crop  faihin%  whatever  view  may  be  tiiken  as  to  tin: 
proper  construction  of  the  contract  in  this  respect  All 
that  is  allegt^d  is;  "Defendant  met  to  a  gi'(L*iit  ex(^mt  with 
failure  of  crops  during  said  year."  This  do(^s  not  amount 
to  an  alh^^^tion  tliat  th(»re  was  such  a  failinv  as  ^av<^  liim 
a  rigli(  to  tenaiuatt^  the  contract,  nor  ducw  hv  aliep^  tliat 
it  was  tt*rmimit<Ml  on  that  account.  On  tlir  conlniry,  it 
app(^ars  that  the  eiiii)h>yment  of  the  |ilnintitT  was  ron- 
i\n\w\  till  afttT  all  of  (he  fall  work  on  the  farui  was  done, 


756  NEBEASKA  REPORTS.  [Vol.  71 


Bmmnael  t.  Btrntrd. 


and  long  after  the  crop  production  became  known,  when 
he  waa  then  discharged  for  other  all^;ed  reasons.  On  the 
question  of  his  incompetency  and  failure  to  do  satisfacton* 
farm  work,  the  evidence  is  conflicting,  and  we  are  satisfied 
it  is  sufficient  to  support  the  finding  of  the  jury  on  that  is- 
sue. Upon  a  consideration  of  the  whole  record,  we  are  con- 
strained to  say  that  the  evidence  supports  the  verdict, 
and  that  the  judgment  rendered  does  substantial  justice 
h(»tween  the  parties  and  should  be  affirmed,  which  is  ac- 
cordingly done. 

Affirmbd. 


John  Emanuel  v.  Edwin  Hv  Babnard  bt  au 

Vtled  May  5,  1904.     No.  12,757. 

1.  Insolvent    Corporation:    Attachments:     Iaabtlttt    of    Dibi9ctob.s. 

Where,  by  an  attachment  proceedings,  without  any  fraud  or  ir- 
regularity, certain  bona  fide  creditors  of  an  insolvent  corporation 
secure  the  application  of  all  of  the  corporate  assets  to  the  pay- 
ment of  their  claims,  the  fact  that  the  directors  of  the  corpora- 
tion who  had  guaranteed  the  payment  of  such  claims  requested, 
and  thus  induced,  the  creditors  to  institute  the  attachment  suits, 
without  giving  the  said  creditors  any  advantage  or  rights,  other 
than  those  which  as  a  matter  of  law  they  already  possessed,  does 
not  make  such  directors  liable  in  an  action  at  law  to  the  other 
creditors  of  the  corporation, 

2.  Action  in  Tort.    One  is  not  liable  in  tort  for  procuring  or  Inducing 

others  to  pursue  a  clear  legal  right,  although  such  action  may 
result  to  his  advantage. 

3.  Action  at  Law:   Petition:    Prayeb.    In  an  action  at  law,  a  prayer 

for  equitable  relief  is  of  no  avail,  unless  the  petition  states  facts 
which  will  authorize  the  court  to  grant  such  relief. 

4.  :    Crkditors*   Bni^     A  single  creditor  can  not  maintain  an 

action  at  law  against  a  part  of  the  stockholders  of  an  insolvent 
corporation  for  a  violation  of  the  provisions  of  section  136,  chap- 
ter 16  of  the  Compiled  Statutes.  Such  action  should  be  brought 
in  equity,  by  the  receiver  if  there  be  one,  or  by  a  creditor  on  his 
own  bohalf,  and  for  all  the  other  creditors  similarly  situated, 
against  all  of  the  stockholders  of  the  corporation. 

5.  Judgment:    Rkvkrsai.,     A  plaintiff  in  error  is  not  entitled  to  have 

a  judgment  of  the  district  court  reversed  because  the  rights  of  a 
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part  of  the  defendants  ar<^  not  adjudicated,  when  no  right  of 
recovery  exists  In  bis  favor  afitilnst  any  of  them. 

6.  Hlsjolnder:    Rrvri^r^.     Tn  such  a  case,  the  question  as  to  whether 
r  there  was  a  misjoinder  of  causes  of  action,  or  of  parties,  does  not 

aftect  the  plaintiff,  when  he  la  the  only  party  complaining. 

EiiROR  to  the  diHtrict  court  for  Dodge  county:    James 
A.  Ghimtson^  Judge,    Affirm  ah 

II  George  L.  Loomis^  for  plaiTitiff  in  error. 

I  Coitrtright  d  Sidner^  E.  F.  Gray  and  Stinson  &  Martin, 

contra. 

I  BabneSj  J. 

I  This  was  an  action  at  law  brought  by  the  plaintiflF,  an 

individual  crt^itor  of  an  insolvent  corporation,  in  the  dis- 
I  trict  court  for  Dod«:e  county,  against  the  defendants  who 

were  respectively  the  prositlciit  secretary  and  general  man- 
ager, as  v%^ell  as  directorn  and  a  part  of  the  stockholders 
of  the  corporation.  The  plaintiff  was  the  owner  of  two 
judgments  against  the  at<woiMation,  upon  which  executions 
had  been  issued  and  returned  unsatisfied,  and  these  judg- 
I  nienta  are  the  basis  of  the  action  which  was  brought 

p  against   the  defendants  jointly.     After  the  issues  were 

^  joined  and  tJie  cause  had  been  pending  for  some  consider- 

able time,  a  stipulation  was  entered  into  by  the  parties,  on 
which,  together  with  the  pleadings,  the  cause  was  sub- 
mitted to  the  court.  Thereupon  the  defendants,  Barnard 
nnd  Hinman,  moved  for  a  judgment  in  their  favor  on  the 
I  pleadings  and  stipulation.     The  attorney  for  defendant 

*  Huette  refusal  to  join  or  partiinpate  in  the  motion.    After 

the  argument  and  submission  of  the  case,  the  defendant 
Hinman  was  granted  leave  to,  and  did,  withdraw  the 
motion  on  his  part.  The  court  thereupon  sustained  the 
motion  of  defendaut  Harnard,  and  rendered  a  judgment 
in  his  favor  dismissing  the  plaintiff ^s  caus(^  of  action.  A 
motion  for  a  new  trial  was  fikxl  and  overruled,  and  there- 
upon the  plaintiff  proscH^ut^?d  error. 


J 
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Two  distinct  theories  are  advanced  in  support  of  the 
plaintiflf's  right  to  recover.  The  first  one  is  based  on  the 
following  facts :  It  appears  that>  on  the  28th  day  of  July, 
1896j  the  corporation  was  justly  indebted  to  two  creditors, 
Hall  and  Chase,  on  certain  promissory  notes,  then  past 
due,  which  it  was  unable  to  pay  by  reason  of  its  insol- 
vency. The  defendants  Barnard  and  Hinman  had  guar- 
anteed the  payment  of  these  notes,  and  it  is  alleged  that 
the  defendant  Huette  had  agreed  to  share  their  responsi- 
bility.   It  is  alleged  in  the  petition : 

"The  defendants  fraudulently  and  wrongfully  procured 
the  said  Hall  and  the  said  Chase  to  commence  suits  on 
said  notes,  so  made  to  and  held  by  them,  in  the  district 
court  for  Dodge  county,  Nebraska,  and  to  attach,  in  said 
suits,  all  the  property  and  assets  of  every  kind  belonging 
to  said  corporation,  and  to  have  all  of  said  property  and 
assets  sold  under  said  attachment,  and  the  proceeds  th»eof 
(entirely  applied  toward  the  payment  of  said  three  several 
notes,  themselves  agreeing  to  and  paying  all  the  costs  and 
expenses  of  said  proceedings;  and  all  of  the  property  and 
assets  of  the  said  corporation  were  sold  by  the  sheriff  of 
said  county,  upon  orders  of  sale  issued  in  said  attachment 
suits,  on  the  first  day  of  February,  1897,  and  on  the  16th 
day  of  February,  1897,  for  the  sum  total  of  f 6,259.50,  and 
the  proceeds  of  said  sales  were  applied  to  the  payment  of 
said  notes  for  |3,000  and  f2,000  to  said  Hall,  and  the 
part  payment  of  said  note  for  $5,000  to  said  Chase." 

It  Tvas  admitted  by  the  defendants  that  the  debts  due 
the  attaching  creditors  existed  and  were  guaranteed ;  that 
the  attachment  proceedings  were  had,  the  property  sold 
and  the  proceeds  applied  as  stated;  but  the  allegation 
that  the  defendants  procured  the  attachment  proceedings 
to  be  commenced  was  denied;  and  the  defendant  Huette 
denied  any  liability  for  the  debts.  The  contention  of 
the  plaintiff  is  that,  because  the  defendants  were  officers 
of  the  corporation  and  were  liable  for  the  debts  which 
were  the  foundation  of  the  attachment  proceedings,  and 
be(*ause  the  entire  property  of  the  corporation  was>  by 
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sale  iiij(.l<*r  siidi  prix(N^«Uiij»;s,  applied  to  the  del)ts  for 
whicli  the  di'feiHhiuts  were  so  liahle,  by  procuring  tb(*  at- 
tiu  tuiK'uts  to  he  8ued  out,  they  misappropriated  the  prop- 
erty of  tlie  eorporutioii  and  rendered  themselves  liahle 
t*}  luiiL  in  an  action  at  law  for  the  entire  amount  of  his 
chiinK 

ThiH  action  can  not  be  maintained  as  one  for  the  tnis- 
approi»riatiun  of  the  funds  of  the  corporation,  b(*cause 
rvvvy  doDar  of  such  funds  went  to  pay  its  just  debts, 
and  no  stockholder  or  party  directly  interested  in  the  cor- 
ponitiou  ha*s  cause  lo  couiplain.  The  defendants  did  not 
convert  any  of  the  corporate  property  to  their  own  usi^; 
there  is  no  pi'elt^nst^  that  the  attachments  were  not  regu- 
larly issu«*d,  or  that  the  debts  upon  which  the  property 
was  applied  w^cre  not  genuine;  nor  is  it  contendf^d  that 
the  attactiin^  cnHlitors  were  wrongdoers  in  any  stnise,  or 
that  they  did  anything  they  had  not  a  legal  right  to  do. 
It  is  true  that  they  exercised  their  unquestioned  legal  right 
in  a  manner  that  relieved  the  defendants  of  a  portion 
of  their  liability  for  the  debts  of  the  corporation;  but  the 
mere  fact  that  the  defendants  requested,  and  thus  in* 
duced,  the  credit-oi-s  to  take  this  course  does  not  render 
them  liable  to  the  plaiutifiF,  even  in  a  suit  in  equity. 
There  is  no  projK^rty  or  assets  of  the  corporation  in  their 
hands  which  the  plaintiff  can  reach,  and  they  have  receivtHl 
no  paymeTit  upon  any  debts  owed  to  them,  as  the  result  of 
their  action  as  officers  of  the  corporation.  If  the  ph\in~ 
tifif  has  any  cause  of  action  against  the  defendants,  it  is 
an  action  at  Iem^  sounding  in  tort.  The  facts  allege<l  are 
not  sufficient  to  give  the  plaintiff  the  right  to  maintain 
HUch  an  act  ion  J  the  petition  does  not  charge  the  defendants 
with  conspiracy  with  the  attaching  creditors;  and  such 
creditors  are  not  parties  to  this  suit.  It  has  been  well 
said  that  there  can  !»e  no  conspiracy  to  do  that  which  is 
lawful,  in  a  law ful  manner.  Porter  v.  M(wk  d  Bonn,  50 
W.  Va,  581,  40  B,  E.  540.  It  is  lawful  for  a  diligent 
creditor  to  se^Mire  the  payment  of  his  debt  from  an  in- 
solvent corporation^  and  there  is  no  pretense  in  this  case 
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that  such  act  was  done  in  an  unlawful  way.  Unless  an 
act  is  wrongful  in  the  sense  of  being  unlawful,  it  will  not 
sustain  an  action  for  damages.  In  the  case  at  bar,  the 
action  of  the  defendants  conferred  no  new  right  on  the 
attaching  creditors,  and  gave  them  no  advantage,  over 
the  other  creditors  which  they  did  not  already  possi-ss. 
No  liability  is  created  against  one  for  procuring  a  thinl 
jM^rson  to  do  an  act  which  may  lawfully  be  done.  In  1 
('ooley,  Torts  (3d  ed.),  sec.  93,  it  is  said:  "That  which  is 
right  and  lawful  for  one  man  to  do  can  not  furnish  the 
foundation  for  an  action  in  favor  of  another."  We  art^ 
of  the  opinion  that  one  is  not  liable  in  an  action  for 
daumges  because  he  procures  another  to  do  that  which  is 
n(Mther  legally  nor  morally  wrong.  That  the  defendants 
paid  the  costs  of  the  attachment  proceedings  is  no  cause 
for  complaint  on  the  part  of  the  plaintiff.  If  it  is  true 
that  they  were  guarantors  of  the  debts  due  the  creditors, 
wh'u'h  were  the  ba.sis  of  the  attachment  proceedings,  they 
were  liable  for  the  costs  umde  in  collecting  these  debts. 
Their  guaranty  upon  the  notes  in  question  was  an  ex- 
press agreement  to  pay  all  costs  and  expenses  paid  or 
incurred  in  collecting  the  same.  None  of  the  cases  relied 
on  by  the  plaintiff  sustain  his  contention.  A  careful 
(examination  discloses  that,  in  a  part  of  them,  the  officers 
thenis(4v(\s  had  taken  the. assets  to  pay  debts  due  them 
from  the  corporation,  thus  giving  themselves  a  preference 
(>v(T  the  other  creditors;  and  that,  in  the  others,  they 
bad,  by  some  action  of  their  own,  turned  over  the  assets 
of  th(*  (corporation  for  the  payment  of  debts  on  w^hich 
th(\T  thoms(4ves  were  liable.  As.  before  stated,  the  de- 
f(»n(lants  in  this  case  had  taken  no  action  by  which  any 
])r()i)(Tty  of  the  insolvent  corporation  was  misapplied.  We 
fail  to  find  a  single  case  supporting  the  plaintiff's  first 
tli(H>ry;  and  we  hold  that  the  judgment  of  the  district 
court  was  correct  on  this  point. 

The  plaintiff's  s(H*ond  contention  is  that  the  defendants 
were  liable  a*s  stockholders  for  the  failure  of  the  corpo- 
ration to  give  the  notice  i-cHjuired  by  section  136,  chapter 
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IG  of  the  ('ompiha  Statutes  (Annotateil  Statutes,  412S) 
Th^  plriLtliDijfs  and  sti]nihited  facts  show  that  tho  notice* 
was  jMihlishedj  but  wius  iiisuflBcient  in  this,  that  it  was 
not  »i*riHHl  by  a  majority  of  the  board  of  directors.  An^l 
it  i.s  contt^ndBl  that  the  plaintiff  can  maintain  this  action 
for  hiM  Ho\v  henetit,  and  in  this  form  against  the  def(^nd- 
ants,  without  joiuin*i:  all  of  the  stockhoklers  of  the  in- 
s(dv<*nt  corporation.  On  the  othcT  hand,  the  defendants 
t'ontt'nd  that  plaintiff  must  bring  his  suit  in  equity,  for 
himsi'lf  and  all  othrr  cn^litors  similarly  situated,  against 
all  of  the  stiKkhohh^n^;  and,  having  failed  to  do  so,  the 
distrif't  court  was  right  in  dismissing  the  action.  It 
iinist  he  concedfHl  that  we  are  firmly  committed  to  the 
([oitriTK*  that  the  double  liability  of  stockholders  in 
banking  ctjrporations,  and  other  corporate  bodice,  an<l 
ih('  lial»ility  of  tln^  st(M*kholders  in  such  corporations 
for  iinpuLd  subscriptions  can  only  be  enforced  after 
the  assets  of  the  cori)oration  ai-e  wholly  exhausted, 
aud,  then,  at  the  suit  of  a  re<!eiver  for  all  of  the  creditors, 
or  a  ningle  creditor,  in  behalf  of  himself  and  all  others 
Hiniilarly  sitnatnl,  against  all  of  the  stockholders  of  such 
cnrporation-  Van  Pelt  t\  Gardner^,  54  Neb.  701;  PirlcriiH/ 
i\  HaMiiuffSf  56  Neb.  201;  Farmers  Loan  &  Trust  Co,  r. 
Ffaikj  49  Neb.  353;  Siatr  v.  German  t<arings  nanl\  50 
Neb,  734;  Hastings  r,  Barnd^  55  Neb.  93;  Brown  /;.  Brink, 
57  Neb.  606;  Fremont  Pmhage  Mfg.  Co.  v.  Storey,  2  Neb. 
f  ITnof.)  325.     In  the  case  last  above  cited  it  was  said: 

"Tinder  the  nile  pstablished  in  this  state,  this  action 
must  be  brought  against  all  the  delinquent  stock  sub 
srribeni,  and  if  all  arr  not  made  parties  defendant,  a 
good  and  sufficient  reason  should  be  set  forth  in  the* 
petition  for  not  doing  so  to  warrant  a  recovery  against  any. 
The  rule  established  in  this  state  is  supported  by  strong 
authority  in  the  decisions  of  oth(*r  stat^;  and,  commenting 
upon  this  rule,  the  supreme  court  of  Michigan,  in  Dunston 
r.  Uoptonic  Co.,  83  :\tich.  384,  47  N.  W.  322,  say:  ^This 
seems  to  be  the  rule  as  establishcHl  by  the  great  weight  of 
authority,   and   I   think   it   is   the  just,   reasonable   and 
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H|iiital)le  one.  Any  other  rule  would  permit  the  creditors  of 
the  eori>oration  to  select  one  or  only  a  few  of  the  stockhold- 
ers within  the  jurisdi(*tion,  and  conii)el  payment  by  them 
of  all  the  debts  of  the  corporation,  at  least  up  to  the  unpaid 
bahince  of  their  subscription,  and  such  subscribing  stock- 
holders, in  order  to  compel  the  othera  to  contribute,  wouhl 
be  remitted  again  to  the  courts,  thus  leading  to  a  multi- 
plicity of  suits.' ^'  It  is  contended,  however,  that  there 
is  a  distinction  between  such  liability  of  the  stm^kholders 
and  the  one  sought  to  be  enforced  in  this  action.  It  is 
insist(Hl  that  the  liability  here  in  question  is  penal  in  its 
nature,  and  therefore  the  action  can  be  maintained.  This 
contention,  pursued  to  its  ultimate  conclusion,  means  that, 
where  therc^  has  been  a  failure  to  comply  with  the  terms  of 
section  136,  by  publisliing  the  notice  in  the  exact  manner 
and  fonn  as  provided  therein,  any  one  of  the  stockholders 
of  the  corporation  may  be  sued,  and  a  recovery  had  for 
the  full  amount  of  the  debt  due  by  the  corporation  to 
any  individual  creditor,  without  regard  to  the  rights  of  any 
other  creditor,  or  the  liability  of  any  other  stockholder. 
A\'e  can  not  accede  to  this  proposition.  The  section  in 
question  reads  as  follows : 

"Every  coi-poratiou  hereafter  created  shall  give  notice 
aunually,^  in  some  newspaper  printed  in  the  county  or 
counties  in  which  the  busiuess  is  transacted,  and  in  cai*e 
there  is  no  newspaper  printed  therein,  then  in  the  nearest 
l)aper  in  the  state,  of  the  amount  of  all  the  existing  debts 
of  the  corporation,  which  notice  shall  be  signed  by  the 
president  and  a  majority  of  the  directors;  and  if  any 
corporation  shall  fail  to  do  so,  after  the  assets  of  the 
corporation  are  first  exhausted,  then  all  the  stockholders 
of  the  corporation  shall  be  jointly  and  severally  liable 
for  all  the  debts  of  the  corporation  then  existing,  and  for 
all  that  shall  be  contracted  before  such  notice  is  given, 
to  the  extent  of  the  unpaid  subscription  of  any  stock- 
holder to  the  capital  stock  of  such  corporation,  and  in 
additicm  thereto  the  amount  of  capital  stock  owned  by 
such  individuals." 
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It  will  be  observed  that,  while  the  liability  declarcMl 
for  8nih  default  seems  to  be  quasi  penal  in  its  nature, 
yet,  th<'  amount  of  recovery  depends  upon  the  sum  due 
from  the  stockholiler  on  his  contract  as  a  subscriber  to  th(» 
capital  sto<*k  of  the  corporation,  with  an  additional  liabil- 
ity, to  the  amount  of  the  stock  held  by  him.  Again,  section 
139  provides: 

"If  any  corporation  fail  to  comply  substantially  with 
the  provisions  of  this  subdivision  in  relation  to  giving 
notice,  and  other  requisites  of  organization,  after  the  assets 
of  the  coi^pootion  are  first  exhausted,  then  the  property 
of  any  stot^kh older  shall  be  liable  for  the  corporate  debts 
to  the  extent  of  the  unpaid  subscription  of  any  stock- 
holder to  the  capital  stock  of  such  corporation,  and  in 
addition  thereto,  the  amount  of  capital  stock  owned  by 
such  individuaL-' 

It  thus  appears  that  while,  in  a  certain  sense,  that  is 
to  say,  to  the  extent  of  creating  an  additional  liability,  the 
statute  in  question  is  penal  ( Kleckner  v.  TurJx,  45  Neb.  17(5 ; 
Olohe  PtihJi.'Khitn/  Co.  i\  State  Bank  of  Nebraska,  41  Neb. 
175),  yet,  thv  riji^ht  to  recover  anything  at  all  thereunder 
depends  upon  the  contractual  relation  of  stockholder. 
Again,  it  is  prc»vidi4l  that  no  liability  attaches,  at  all,  under 
this  statute  until  all  of  the  corporate  assets  are  exhausted, 
and  we  are  aware  of  no  case  in  which  an  action  like  the 
one  at  bar  has  bn^n  maintained.  Section  4,  article  116  of 
the  constitution^  provides: 

"In  all  rases  of  claims  against  corporations  and  joint 
stock  associations,  the  exact  amount  justly  due  shall  be 
tirnt  asci^rtained,  and  after  the  corporate  property  shall 
have  bcH'n  exhausted,  the  original  subscribers  thereof  shall 
he  individnally  liable  to  the  extent  of  their  unpaid  sub- 
scription, an<l  the  liability  for  the  unpaid  subscription 
shall  follow  th<*  stork."  We  have  held,  in  an  unbroken  line 
of  cases,  that  notwithstanding  this  section  of  the  con- 
stitution makes  each  stockholder  individually  liable  to 
the  extent  of  his  unpaid  subscription,  yet,  in  order  to  en- 
force such  liability,  the  amount  of  the  claims  must  be  first 
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assjoertained  by  the  judgment  of  a  court,  and  the  corpo- 
rate assets  exhausted,  by  the  issuance  of  an  execution 
upon  such  judgment  and  the  return  of  the  same  unsatisfied. 
In  addition  to  this  we  have  held  that  a  suit  in  equity, 
based  on  this  situation  of  affairs,  must  be  brought,  either 
by  the  receiver  of  the  insolvent  corporation  or  by  a 
creditor,  for  himself  and  all  other  creditors  similarly 
situated,  against  all  of  the  stockholders  of  the  corporation. 
Section  136,  in  express  terms,  provides  that  the  stock- 
holders  are  not  made  liable  for  the  debts  of  the  cor- 
poration by  a  failure  to  publish  the  required  notice,  until 
all  of  the  corporate  assets  are  first  exhausted.  Again, 
ds  before  stated,  the  liability  of  each  individual  stock- 
holder depi*nds  upon  the  amount  of  stock  owned  by  him, 
and  the  amount  due  and  unpaid  on  his  contract  of  stock 
subscription.  It  follows  that  the  reasons  which  impellecl 
ua  to  adopt  the  rule  in  the  one  case  are  equally  potent  in 
the  other.  If,  as  is  claimed,  this  is  a  pensl  action,  then 
the  question  of  the  amount  of  the  defendant's  stock  sub- 
scription, and  the  amount  of  the  stock  owned  by  him, 
would  cut  no  figure  whatever.  Such  an  action,  if  purely 
penal,  could  be  maintained  by  any  individual  creditor  of 
the  corporation  against  any  individual  stockholder,  for 
the  full  amount  of  the  corporate  debt  due  to  him.  That  such 
was  not  the  intention  of  the  legislature  seems  quite  clear 
to  us.  It  is  apparc^nt  that  it  was  the  purpose  of  that  body 
to  simply  create  an  additional  fund  for  the  payment  of  a 
certain  class  of  creditors,  to  be  reached  in  the  same  man- 
nc^r,  and  by  the  same  proi*edure,  as  the  amount  for  which 
the  stockholders  were  theretofore  liable.  In  order  to  en- 
for(*e  this  liability,  it  is  necessary  for  the  receiver  of  the 
insolvent  corporation,  if  there  be  one,  or  a  creditor,  for 
himst^lf  and  on  behalf  of  all  other  creditors  similarly 
situatiHl,  to  bring  an  action  in  equity  against  all  of  the 
stockholders.  The  decree  in  such  an  action  should  find 
the  amount  due  each  creditor  entitled  to  participate  in 
the  fund,  together  with  the  amount  for  which  each  in- 
dividual stockholder  is  liable.     Such  a  decree  would  be 
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just  and  equitablej  and  would,  at  once,  put  an  end  to  all 
further  Jitigatiou, 

We  therf*forL»  hold  that  the  plaintiffs'  petition,  so  far  as 
this  question  Ik  ( onciTntMl,  did  not  state  facts  sufficient  to 
conJititiite  a  cause  of  action.  It  is  contend<Hl,  however, 
that,  while  this  was  an  action  at  law,  yet,  the  petition 
contaiiHil  a  i>mytT  for  ^luieral  (Hiuitable  relief,  and  there- 
fore the  court  erred  in  dismissing  the  action.  In  answer 
to  thi«  contention,  it  is  siillici(»nt  to  say  that  a  prayer  for 
equihible  relief  is  of  no  avail,  unless  the  petition  contains 
an  averment  of  facts  upon  which  such  relief  may  properly 
be  granted* 

It  is  next  contendtHl  tliat  the  case  was  never  submitted 
for  judf^nieut  hy  the  d(*feii<lants  Hinman  and  Huette.  We 
think  this  *jU(*stion  is  ininiaterial.  It  w'as  submitted  for 
judgment  by  the  defendant  Barnard,  and  the  facts  which 
would  entith^  the  plaintiff  to  recover  against  Barnard 
would  also  entitle  liitii  to  recover  against  Ilinman  and 
Iluette,  If,  however,  as  we  have  held,  no  recovery  could 
l>e  bad  u gainst  Barnard,  then  no  judgment  could  be 
renderfnl  against  i'itlu*r  of  the  other  defendants. 

La>4tly,  wr  may  say  that  the  question  as  to  whether 
Jhero  was  a  niisjoimT  of  causes  or  of  parties  in  this  case 
is  of  no  iitiporlanci^  to  th(^  plaintiff.  He  is  the  only  party 
h*Te  com  plaining,  and  judgment  was  properly  rendered 
against  liim. 

For  the  foregoing  reasons  the  judgment  of  the  district, 
court  was  right  and  is  tin  refore 

Affirmed. 


Jamf:s  L.  Kennkdt  v.  Stati:  of  Nebraska. 

FFT-Kri  May  5,  1904.     No.  13,650. 

1.  Evidence.     Evldeoce  exam[ned,  and   held  sufficient  to  sustain   the 

verdict. 

2.  Burglnry:     EhiuENCK.      Where    one    is    arrested    for    the    crime    of 

Ijurglary,  evidence  of  what  was  found  in  his  room  at  the  time 
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of  his  arrest,  together  with  his  conduct  and  statements  on  that 
occasion,  is  proper  and  competent  as  tending  to  show  his  con- 
sciousness of  innocence  or  guilt,  as  the  case  may  be. 

3.  Evidence  of  Attempts  to  Escape.  The  attempts  of  the  accused  to 
escape,  while  confined  in  Jail  awaiting  his  trial,  may  be  shown  as 
an  inculpatory  circumstance  properly  to  be  considered  by  a  jury, 
and  to  be  given  such  weight  acr  it  seems  fairly  entitled  to.  with 
the  other  evidence  introduced  at  the  trial,  in  determining  the 
question  of  his  guilt  or  innocence. 

Error  to  the  district  court  for  Colfax  county:  James 
A.  Grimison,  Judge.     Affirmed. 

James  /?.  Kelkeuney,  W.  /.  Alloi  and  E.  D.  Hodsdon 
for  plaintiff  in  error. 

Frank  N.  Front ,  Attorney  (tenerah  and  Norns  Broirn, 
contra. 

Barnes,  J. 

In  the  nifcht  season  of  the  17th  day  of  April,  1903,  the 
store  house  of  Peter  Vetter,  and  bank  buildinjj:  of  Enjrle- 
lu^rt  F.  Folda,  situatcnl  in  the  village  of  Rop:ers  in  Colfax 
county,  in  this  state,  was  broken  into;  the  vault  of  the 
bank,  in  which  the  safe  contiiining  the  bank's  money  was 
situat(Kl,  was  (»ntenHl  by  tunneling  a  hol<^  through  the 
brick  wall  ther(H)f;  the  safe  was  wreckcnl  by  explosives, 
and  there  was  ttiken  therefrom,  and  carrie<l  away,  the 
sum  of  |2,200  in  lawful  money  of  the  United  Statics,  the 
])r()perty  of  th(^  said  Folda.  On  the  first  day  of  Jun<s 
following,  James  L.  KenncMly  was  arresteil,  in  the  lify 
of  Omaha,  taken  to  Colfax  county,  and  was  there  ehargcMl 
with  the  commission  of  the  crime  above  describcMl.  His 
trial  in  th(»  district  court  for  that  county  resulteil  in  a 
vcM'dict  of  guilty,  as  charged  in  the  information;  and  he 
was  th(Teupoii  s(mt(*nced  by  the  court  to  imprisonment  in 
the  state  pc^nitc^ntiary  for  a  period  of  seven  ye^irs.  From 
that  judgment  and  stnitc^nce  he  pros(»cut4Hl  error  to  this 
court,  and  will  hereafter  be  called  the  plaintiff. 

His  first  conU^ntion  is  that  the  evidence  is  not  sufficient 
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to  sustain  the  verdict.  And  it  is  strenuously  urged  that 
no  facts  or  circumstances  were  disclosed  that  in  any  man- 
ner connected  him  with  the  crime  charged.  After  making 
ample  proof  of  the  commission  of  the  crime,  the  state  in- 
troduced evidence  from  which  it  appeared,  beyond  a  reason- 
able doubt,  that  the  plaintiff  was  seen  in  Rogei's  on  the 
morning  before  the  robbery  occurred,  standing  in  front  of 
the  bank  and  looking  into  the  building  from  a  point  where 
he  could  see  the  location  of  the  safe,  through  the  open 
vault  door.  He  was  accompanied  by  a  person  described  as 
Prank  Sherwood.  About  six  o'clock  the  next  morning, 
plaintiff  and  Sherwood  were  seen  by  several  persons  com- 
ing into  North  Bend,  a  town  on  the  Union  Pacific  railroad, 
seven  miles  east  of  Rogers.  They  were  traveling  on  foot, 
entered  the  town  from  the  west,  went  to  the  depot  and 
boarded  the  first  train  which  came  along.  It  was  also 
shown  that  these  persons  had  been  frequently  seen  to- 
gether in  North  Bend  and  Rogers;  that  they  had  be(Mi 
hanging  around  Columbus,  Fremont,  Grand  Island  and 
Aurora  for  about  two  months  next  before  the  robbei-y  took 
place;  that  once,  at  least,  during  that  time,  and  just  before 
the  crime  was  committed,  plaintiff  had  visited  Omaha  for 
a  day  or  two.  It  was  further  shown  that  these  parti(»K 
were  not  engaged  in  any  busin(sss  whatever;  that  they 
frequented  the  saloons  in  thase  towns,  and  spent  most  of 
their  time  in  drinking  and  playing  cards;  that  the  plaintiff', 
for  a  considerable  time,  had  rented  a  room  at  a  restaurant 
in  North  Bend,  called  "Maloney's  Place."  It  further  ap- 
p(»arcHl  that  the  plaintiff*  had  no  money  Ix^fore  the  robbery 
occurred,  and  that  imme<liately  th(»r(»after  he  had  plenty 
of  it.  It  was  shown  that  he  had  a  wife  in  the  city  of  Omaha 
witli  whom  he  (*orrespond(Ml,  and  occasionally  visitinl ;  that 
th(\v  livcMi  in  a  rented  flat  on  North  16th  street;  that  im- 
nuHliately  after  the  robbery  they  sold  their  furniture, 
which  cost  tluMii  $350,  for  tlu*  small  sum  of  Jf65,  the  plain- 
tiff stating,  as  an  (excuse  therefor,  that  his  wife  was  ill  and 
he  desired  to  take  her  to  Hot  Springs,  Arkansas;  that, 
in  giving  the  bill  of  sale  fur  the  furniture  to  the  purchaser, 
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Two  distinct  theories  are  advanced  in  support  of  the 
plaintiff's  right  to  recover.  The  first  one  is  based  on  tlic 
following  facts :  It  appears  that^  on  the  28th  day  of  July, 
1896j  the  corporation  was  justly  indebted  to  two  creditors, 
Hall  and  Chase,  on  certain  promissory  notes,  then  past 
due,  which  it  was  unable  to  pay  by  reason  of  its  insol- 
vency. The  defendants  Barnard  and  Hinman  had  guar- 
anteed the  payment  of  these  notes,  and  it  is  alleged  that 
the  defendant  Huette  had  agreed  to  share  their  responsi- 
bility.   It  is  alleged  in  the  petition : 

"The  defendants  fraudulently  and  wrongfully  procured 
the  said  Hall  and  the  said  Chase  to  commence  suits  on 
said  notes,  so  made  to  and  held  by  them,  in  the  district 
court  for  Dodge  county,  Nebraska,  and  to  attach,  in  said 
suits,  all  the  property  and  assets  of  every  kind  belonging 
to  said  corporation,  and  to  have  all  of  said  property  and 
assets  sold  under  said  attachment,  and  the  proceeds  thereof 
entirely  applied  toward  the  payment  of  said  three  sevenil 
notes,  themselves  agreeing  to  and  paying  all  the  costs  and 
expenses  of  said  proceedings ;  and  all  of  the  property  and 
assets  of  the  said  corporation  were  sold  by  the  sheriff  of 
said  county,  upon  orders  of  sale  issued  in  said  attachment 
suits,  on  the  first  day  of  February,  1897,  and  on  the  16th 
day  of  February,  1897,  for  the  sum  total  of  f 6,259.50,  and 
the  proceeds  of  said  sales  were  applied  to  the  payment  of 
said  notes  for  f3,000  and  $2,000  to  said  Hall,  and  the 
part  payment  of  said  note  for  f  5,000  to  said  Chase." 

It  was  admitted  by  the  defendants  that  the  debts  due 
the  attaching  creditors  existed  and  were  guaranteed;  that 
the  attachment  proceedings  were  had,  the  property  sold 
and  the  proceeds  applied  as  stated;  but  the  allegation 
that  the  defendants  procured  the  attachment  proceedings 
to  be  commenced  was  denied;  and  the  defendant  Huette 
denied  any  liability  for  the  debts.  The  contention  of 
the  plaintiff  is  that,  because  the  defendants  were  officers 
of  the  corporation  and  were  liable  for  the  debts  which 
were  the  foundation  of  the  attachment  proceedings,  and 
because  the  entire  property  of  the  corporation  was^  by 
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sale  iiDd<*r  siidi  proctn^i lings,  applied  to  the  debts  for 
winch  thi*  d(*fendaiits  wore  so  liable,  by  procuring  the  at- 
iiu  luiionts  to  be  8iifMl  oiifj  they  misappropriated  the  prop- 
i'riy  of  the  coi-por;Lnoii  and  rendered  themselves  liable 
t^J  hiiri  in  an  action  at  law  for  the  entire  amount  of  his 

Tins  action  can  not  be  maintained  as  one  for  the  mis- 
apprc^iriiition  of  the  funds  of  the  corporation,  because 
t^vvry  (loliar  of  such  funds  went  to  pay  its  just  debts, 
and  no  sto^^kh older  or  party  directly  interested  in  the  cor- 
poration liiiK  cause  to  complain.  The  defendants  did  not 
convert  any  of  the  corporate  property  to  their  own  use; 
there  is  no  pret+'ust*  (hat  the  attachments  were  not  regu- 
larly issutni,  or  that  the  debts  upon  which  the  property 
was  applied  were  not  genuine;  nor  is  it  contended  that 
the  attaching  creditors  were  wrongdoers  in  any  sense,  or 
that  they  did  anything  they  had  not  a  legal  right  to  do. 
It  is  true  that  thf^y  exercised  their  unquestioned  legal  right 
in  a  manner  that  relieved  the  defendants  of  a  portion 
of  their  liability  for  the  debts  of  the  corporation;  but  the 
mere  fyct  that  the  defendants  requested,  and  thus  in- 
duced, the  creditors  to  take  this  course  does  not  render 
them  liable  to  the  plaiutiflf,  even  in  a  suit  in  equity. 
There  is  no  property  or  assets  of  the  corporation  in  their 
hands  which  the  plaintiff  can  reach,  and  they  have  received 
no  payment  Upon  any  debts  owed  to  them,  as  the  result  of 
their  action  as  officers  of  the  corporation.  If  the  plain- 
tiff has  any  cause  of  action  against  the  defendants,  it  is 
an  action  at  law  sounding  in  tort.  The  facts  alleged  are 
not  sufficient  to  give  the  plaintiff  the  right  to  maintain 
such  an  ac^tion^  the  petition  does  not  charge  the  defendants 
with  conspirncy  with  the  attaching  creditors;  and  such 
creditors  are  not  parties  to  this  suit.  It  has  been  well 
-said  that  there  can  be  no  conspiracy  to  do  that  which  is 
lawful,  in  a  lawful  manner.  Porter  v.  Maek  &  Boren,  50 
W.  Va,  581,  40  8,  E.  549.  It  is  lawful  for  a  diligent 
creditor  to  scinire  the  payment  of  his  debt  from  an  in- 
solvent corporation,  and  there  is  no  pretense  in  this  case 
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arrest;  that  part  of  it  relating  to  the  revolvers  was  objected 
to,  but  the  objection  was  not  kept  good,  and  no  motion  was 
ever  made  to  strike  it  out  of  the  record.  All  of  the  ti»sti- 
mony  relating  to  what  was  found  in  the  room,  which 
articles  included  the  revolvers,  was  afterwards  detaiU^l 
several  times,  without  objin^tion,  both  upon  direct  and 
cross-examination,  and  the  plaintiff  attempte<l  to  explain 
his  poHS(*ssion  of  the  revolvers,  as  well  as  the  other  things, 
when  he  testified  in  his  own  behalf.  Again,  it  was  proper 
and  competent  to  show  the  situation,  the  surroundings  and 
what  was  found  in  the  room  of  the  accused  when  h(*  was 
arrested.  This  could  not  well  be  done  without  speaking 
of  the  revolvers.  Evidence  of  this  kind,  where  it  has  a 
bearing  on  or  a  relation  to  the  facts  constituting  the  crime 
charg(»d,  is  always  admissible,  in  a  case  like  the  one  at 
bar,  l>ecause  it  has  a  bearing  on  the  conduct  of  the  party 
accused,  and,  to  some  extent,  may.  show  on  his  part  a 
consciousness  of  innocence  or  of  guilt,  as  the  case  may  Ix*. 

Lastly,  it  is  contende<l  that  the  court  erred  in  admitting 
th(5  evidence  of  the  witness  Van  Housen,  wherein  he  de- 
tailed the  plaintiff's  attempts  to  escape  from  the  jail 
where  he  was  confined,  while  awaiting  his  trial.  In  U^iV- 
liams  r.  l^tate,  69  Neb.  402,  it  was  held: 

"An  attempt  to  escape  by  one  under  arrest  accused  of 
crime  is  an  inculpatory  circumstance  properly  to  be  con- 
sidereal  by  a  jury  and  to  be  given  such  weight  as  it  seems 
fairly  entitled  to,  with  the  other  evidence  introduced  at 
the  trial,  in  determining  the  question  of  the  guilt  or  in- 
nocence of  the  accused."  See  also  George  v.  State,  61  Neb. 
«()9.    Hittncr  v.  State,  19  Ind.  48. 

It  is  apparent  from  an  examination  of  the  record  that 
the  plaintiff  had  a  fair  trial,  and,  there  being  no  pre- 
judical  error  shown,  it  follows  that  the  judgment  of  the 
district  court  should  be,  and  is,  hereby 

Affirmbd. 
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EUWARD     HOFftlCHTER     V.     CHARLES     ENYEART^     ADMINIS- 
^*  TRATOR. 

Fn^  May  5,  1904.    No.  13,344. 

Negotiable  Paper:  Pboteist.  Presentment,  notice  and  protest  of  ne- 
fc'oUable  paper,  in  order  to  be  effectual  to  bind  an  Indorser,  must 
be  by  one  lawfully  authorized  by  the  holder  to  make  them. 

Error  to  the  district  court  for  Butler  county:  Samuel 
Hp  Sornborgkr^  Judge.    Reversed. 

A.  M.  Poaty  for  plalntilff  in  error. 

A,  M.  WaUlng  and  Matt  Miller ,  contra. 

Ames,  C, 

On  the  24th  day  of  September,  190l,  the  Platte  Valley 
State  Bank  issut^l,  for  value,  a  certificate  of  deposit  for  a 
8um  of  money  payable  to  the  order  of  the  plaintiff  in 
error  Hofrichter,  six  months  after  date,  upon  a  return  of 
the  certificate  properly  indorsed.  Afterwards,  and  be- 
fore maturityj  the  c(*rlificate  was,  for  value,  delivered  to 
the  intestate  of  the  dt^fendant  in  error,  with  the  following 
indorsi^ment:  "Pay  to  the  order  of  Jacob  Enyeart.  Ed 
Hofrichter/'  A  few  days  before  the  instrument  became 
iluc,  Enyeart  entrii.sted  it,  without  further  indorsement, 
to  one  Seitre,  with  instruction  to  deliver  it  to  one  Stowell, 
a  notary  public,  for  collection  or  for  demand,  notice  and 
prot^ewt.  Thewe  mstriK'tions  were  wholly  disregarded,  and 
the  paper  never  came  into  the  possession  of  Stowell,  but 
was  delivered  by  Seitle  to  a  firm  of  attorneys  who  were 
engaged  in  his  own  Rorvice.  Upon  becoming  acquainted 
with  this  fact,  Enyeart  caused  to  be  transmitted  to  the 
tirm  of  attorneys,  over  his  own  name,  a  letter  which  is 
lost,  but  the  purport  of  which,  as  testificxl  to  by  one  of  the 
recipients,  was  that  the  certificate  of  deposit  belonged  to 
the  writer,  and  that  he,  the  latter,  "didn't  want  us  to 
take  any  sU*ps  toward  collecting  it,  or  to  do  anything  with 
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it  whatever;  that  it  belonged  to  hiin,  and  that  he  didn't 
want  us  to  transact  any  business  for  him  of  any  kind  or 
character."  It  thus  appears  that  the  instrument,  doubt- 
less, without  the  knowledge  of  the  attorneys,  at  the  time, 
came  wrongfully  into  their  possession;  that  they  were 
expressly  notified  of  that  fact,  immediately  afterwards, 
and  that,  thenceforward,  they  had  no  more  right  or  author- 
ity over  or  concerning  it,  than  if  it  had  remained  in 
Enyeart's  pocket,  except  that  of  mere  custodians  or  naked 
bailees.  On  the  day  of  the  maturity  of  the  certificate,  the 
witness  whose  testimony  has  just  been  quoted,  from  excess 
of  caution  and  for  his  own  protection,  demanded  payment, 
and,  upon  refusal,  gave  the  notice  and  made  the  protest 
us\ial  in  such  cases. 

Prior  to  the  time  of  the  presentment,  the  bank  had  sua- 
p(»nded  business  and  its  assets  had  passed  into  the  hands 
of  a  receiver  in  insolvency.  No  other  demand  or  notice 
was  given.  This  is  an  action  by  the  administrator  of 
Enyeart,  now  deceased,  against  the  indorser.  Upon  the 
foregoing  facts,  which  are  not  in  dispute,  the  court  in- 
structed a  verdict  for  the  plaintiff;  and  the  defendant 
l)rosecut<?s  error.  The  sole  question  litigated  is,  whether 
the  demand  and  notice  were  effectual  to  fix  the  liability 
of  the  indorser.  To  our  minds,  the  answer  is  clearly  evi- 
dent. The  law  is  settled,  without  conflict  among  authori- 
ties, that  a  demand  or  notice,  to  be  effectual  to  bind  an 
indorser,  or  discharge  the  maker  or  drawer  paying  to  the 
person  making  it,  must  be  by  one  having  real  or  ostensible 
right  to  receive  payment.  1  Parsons,  Notes  &  Bills,  p. 
387;  Bigelow,  Bills'  (2d  ed.),  p.  100;  2  Randolph,  Com- 
mercial Paper  (2d  ed.),  sec.  572;  Zane,  Banking,  sec.  240; 
1  Danic^I,  Nc^gotiable  Instruments  (5th  ed,),  sec.  455; 
Lairrrnrc  v.  filler,  16  N.  Y.  235. 

The  notary  in  this  instance  had  neither.  The  instru- 
ment \si\H  not  current  so  as  to  be  payable  to  bearer.  If 
the  not-iirv'  had  liimself  demanded  payment  on  the  day  be- 
fore or  on  <h(»  day  after  the*  attempted  presentment  and 
protest,  th(»  maker  would  have  complied,  at  its  peril,  only 
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after  Hati«fjing  itwlf  by  inquiry  that  the  former  had  be- 
vome  the  hnvfiil  hnhler  of  tlu*  instrument  by  purchase  and 
imwigunient,  or  that  he  was  the  duly  authorized  aRent  of 
«uch  holder,     Pi*eRumptively,   such   inquiry   wcmM   have 
elicited  the  truth,  and  the  maker,  in  a  suit  against  it  by 
Enyeart,  would  have  been  charged  with  actual  knowU^lge 
4*f  all  the  facts  it  would  have  learned  by  such  a  quc^t. 
Why,  then,  wais  the  wituation,  or  the  rights  or  obligations 
of  the  parties,  difTert^nt  on  the  day  of  maturity?    (^ounsel 
has  offered  neither  argument  nor  authority  to  convince 
us.    It  is  true,  as  he  says,  that  a  notary,  entrusted  by  the 
onTier  of  negotiable  paper  with  its  custody,  is  presumably 
authorized  by  his  principal  to  demand  payment,  and  to 
give  notice  and  make  protest,  but  that  is  a  matter  of 
pre?;umption,  only,  which,  like  other  such  presumptions, 
may  be  n^iuttwl  by  proof  of  the  fact.     He  derives  no 
authority  from  his  notarial  commission,  and  his  certificate 
of  protest  creates  no  obligation  upon  anyone,  but  is,  like 
other  official  certificates  of  like  character,  merely  evidence 
of  the  truth  of  its  own  recitals.     The  liability  of  an  in- 
dnrser  is  flxe<l,  if  at  all,  by  the  demand  and  notice,  not  by 
the  certificate  of  protest.     In  this  instance,  the  recitals 
themselves  fall  short  of  showing  authority  from  the  law- 
ful and  appan^nt  owner  of  the  paper.     It  is  recited  that 
he  made  the  pri-seutment  at  the  request,  not  of  Enyeart, 
but  of  *^Wm,   Sielfe  for  Jacob   Enyeart."     Suppose  the 
hank  to  have  been  '^a  going  concern,"  and  the  demand  to 
have  been  in  that  form;  would  not  the  very  phrase  itself 
have  led  the  bank  ofticials  to  inquire  by  what  authority 
Bietfe  made  the  rcfiuest?    And  the  notice  that  was  served 
upon  the  indorst^r  was  in  the  same  form,  saying  that  the 
prc^sentment  and  demand  had  been  made  "at  the  rcniuest 
of  Wm,  Sieffe  for  Jacob  Hofrichter."     Can  this  be  said 
to  be  a  notice  that  a  presentment  and  demand  had  been 
made  at  the  request  of  the  indorsee?    We  think  not,  but, 
if  so,  it  was  notice  of  a  supposed  fact  which,  as  the  record 
proves,  never  occurred.    It  is  quite  clear  to  us,  therefore, 
not  only  that  no  huvful  demand  was  made,  but  that,  if  one 
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had  b(Hm  made,  the  paper  served  upon  Hofrichter  would 
not  have  l)een  notice  of  it.  Upon  the  facts  disclosed  by  the 
r<»cord,  the  jury  should  have  been  instructed  to  return  a 
verdict  for  the  defendant. 

It  is  reiH>niniende<l  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  granted. 

Hastings  and  Oldham,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordercnl  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  granted. 

Reversed. 


Jennie  B.  Wabdell  v.   James  W.   Wabdell,  Adminis- 

TRATOB. 
FiLBD  May  6,.  1904.    No.  13,413. 

1.  Equity.     Equity  has  jurisdiction  to  supply  the  omissions  and  de> 

fects  of  legal  procedure,  yrhen  necessary  to  accomplish  the  ends 
of  the  law  and  to  the  due  administration  of  justice. 

2.  Decedent's  Estate:  Homestead:    Sale.     When  a  husband  dies,  the 

owner  of  a  tract  of  land  selected  and  occupied  by  himself  and 
family  as  a  homestead,  but  which  exceeds  the  value  of  ^2.000,  and 
which  is  80  situated  that  the  dwelling  house  and  the  grounds 
upon  which  it  stands,  to  the  value  of  the  homestead  exemption, 
can  not  be  set  apart  from  the  residue  of  the  tract,  the  district 
court  has  jurisdiction,  in  equity,  upon  application  of  the  adminis- 
trator, to  decree  the  sale  of  the  whole  tract  for  tha  payment  of 
the  debts  of- the  deceased,  and  to  direct  that,  of  the  proceeds  of 
the  sale.  12.000  shall  be  invested  at  interest  during  the  life  of  the 
widow,  the  interest  and  income  thereof  to  be  paid  to  her  for  her 
own  use  until  her  death,  and,  upon  the  happening  of  that  event, 
the  principal  to  descend  as  in  case  of  other  such  exemptions. 

3.  :  .    A  homestead  exemption  is  by  the  law  of  this  sUte 

limited  to  the  value  of  ^2,000.  and  if,  upon  the  death  of  a  hns- 
band,  the  dwelling  and  the  tract  of  land  adjacent  thereto,  selected 
from  his  estate  and  occupied  by  himself  and  family  as  a  h<Mn6- 
stead.  exceeds  that  value  and  are  so  situated  that  the  dwelling 
together  with  the  grounds  upon  which  it  stands,  and  not  exceed- 
ing that  value,  can  not  be  set  apart  from  the  residue  of  the  timet. 
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no  legal  estate  In  the  land,  or  in  any  part  of  it,  passes  to  the 
widow  anrl  heirs  under  the  homestead  act,  but  in  lieu  thereof  an 
equJLaljle  Interest  to  the  value  of  ^2,000  In  the  entire  tract  does 
pass  to  them  thereunder. 

Erkor  to  the  district  court  for  Washington  county: 
f 'HAKLK«  T.  Dickinson^  Judge.    Affirmed. 

E.  0.  Jackson  and  Clark  0-Hanlon,  for  plaintiff  in  error. 
Walton  d  Mummerty  contra. 

Ames^  C- 

It  is  not  requisite  to  an  understanding  of  the  sole  ques- 
tion of  importance  litigated  in  this  case  that  the  facts 
shall  be  set  forth  in  detail.  The  circumstances  essential 
to  that  purpose  are  the  following:  One  George  Wardell 
died  the  owner  of  an  equitable  estate  in  120  acres  of  land 
of  the  value,  including  that  of  a  dwelling  house  and  build- 
ings thereon,  of  which  he  and  his  family  were  in  occu- 
pancy as  a  homestead,  of  about  $14,000.  The  defendant, 
James  W.  Wardell,  was  appointed  administrator  of  th(* 
estate  of  the  deceased,  and,  after  having  exhausted  all 
other  means  for  the  payment  of  debts  approved  and  al- 
lowed against  the  latter,  applied  -to  the  district  court  for 
a  decree  authorizing  him  to  sell  the  homestead  and  apply 
the  proceeds  to  the  payment  of  a  remainder  of  them.  In 
this  proceeding  the  widow  intervened,  and  prayed  that 
her  homestead  estate  in  the  premises  be  protected.  Upon 
a  trial,  it  was  found  that  the  value  of  the  dwelling  house 
alone  was  $3,000,  and  of  the  buildings  appurU^nant  to  it 
f 3,500,  and  of  the  equitable  title  to  the  lands  f  7,200;  and 
that  the  premises  were  not  susceptible  of  division  or  parti- 
tion so  as  to  permit  the  dwelling  house,  and  the  grounds 
upon  which  it  was  erected,  together  of  a  value  not  excell- 
ing |2,000,  to  be  8(4  apart  as  a  homestead  exemption.  The 
court  thereupon  decreed  a  sale  of  the  entire  tract,  and 
the  investment  of  $2,000  of  the  proceeds  thereof  at  in- 
terest during  the  life  of  the  widow;  she  to  receive  the 
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interest  and  income  thereof  to  her  own  use  until  her  death, 
and,  upon  the  happening  of  that  event,  the  principal  to 
descend  to  the  heirs  at  law  of  the  decedent,  as  in  l^e  case 
of  other  such  exemptions. 

From  this  decree,  the  widow  prosecutes  error  to  this 
court,  ailing  it  to  be  unauthorized  by  law.  Her  con- 
tentions are  that  the  provisions  of  the  statute  for  apprais- 
ing and  setting  apart  of  the  homestead  during  the  lifetime 
of  the  person  from  whose  estate  it  was  selected  (in  this 
instance  the  hunband),  or  the  sale  of  it,  in  instances  in 
which  it  is  not  susceptible  of  division,  and  the  setting 
apart  of  |2,000  of  the  proceeds  of  the  sale,  are  not  ap- 
plicable after  his  death,  and  that  hence  the  statutory  re- 
striction as  to  the  value  of  the  exempt  property  ceases 
with  that  event,  and  that  therefrom  the  entire  premises 
occupied  as  a  homestead,  to  the  whole  extent  of  the  ter- 
ritorial limits  prescribed  by  statute,  acquire  the  character 
of  exemption  regardless  of  values.  Counsel  thus  attempt 
to  found  a  title  to  real  property  upon  the  absence  op  de- 
feet  .of  expressly  prescrib(?d  legal  procedure  for  attacking 
the  person  in  possession.  It  was  largely  for  the  purpose 
of  supplying  such  omissions  in  legal  machinery,  and  pre- 
venting them  from  becoming  the  means  or  occasion  of 
injustice,  that  courts  of  equity  were  instituted.  We  en- 
tertain no  doubt  that,  for  this  reason  alone,  if  for  no  other, 
the  present  circumstances  call  for  the  beneficial  exercise 
of  the  jurisdiction  of  a  court  of  chancery.  This  being  so, 
the  court  properly  adopted  such  methods  of  practice  and 
procedure  as  are  custonmry  with  it,  and  were  adapted  to 
the  situation  and  to  the  accomplishment  of  the  desired 
end,  and  committed  no  error  in  omitting  to  appoint  ap- 
praisers as  though  the  proceeding  had  been  pursuant  to 
the  statute;  it  not  being  made  to  appear  that  any  error 
in  valuation  resulted  in  such  omission.  The  contention 
that  equity  was  without  jurisdiction  because  the  claims 
had  not  been  reduced  to  judgment  in  the  lifetime  of  the 
debtor,  we  can  not  think  to  have  been  seriously  made. 
The  nearest  possible  approach  thereto  had  been  attained 
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by  til**  proof  and  allowance  of  them  before  tlie  probate 
<'ourt* 

Tounsel  for  plaintiff  in  error  lay  much  stress  upon  the 
proposiMoii,  ofti^ii  reiterated  by  this  court,  that,  upon  the 
dc^nNi  of  a  luarried  pi^rson  from  whose  lands  a  homestead 
was  s<*ltvU^1,  an  <*wfate  for  life  therein  vests  in  the  surviv- 
in*^  spousi^,  leavin<^  an  unincumbered  reversion  in  fee  in 
the  heirs  of  the  dn-e^used,  also  vested.  Hence,  they  say, 
stich  estate  in  an  *^ntlre  tract  not  exceeding  160  acr(^s,  how- 
t*ver  valuable,^  having  passed  in  this  manner,  free  from 
gi^neral  or  sjxh  ial  liens  creatxnl  in  the  lifetime  of  the 
dr^^<Mlent,  the  law  liaving  prescribed  no  condition  subse- 
quent u\>on  which  it  may  divest,  the  land  ceased  to  be  a 
part  of  the  rotate  of  the  latter  or  liable  for  debts  con- 
tract*^!  by  hiTii. 

We  think  thi!^  rea^^oning  is  at  fault  in  overlooking  the 
fact  that  tliat  which  constitutes  the  homestead,  and  that 
jilone,  therefore,  which  passes  to  the  surviving  spouse,  in 
cHKes  of  this  kind,  is  Qot  necessarily  any  defined  tract  of 
land,  but  only  so  much  of  a  definable  tract,  if  any,  as,  in- 
r hiding  the  dwelling  house  and  appurtenances,  shall  not 
^^\ceed  flJ^iKH)  in  vatne;  and,  inasmuch  as  the  honu»stead 
exenii>tion  is  rigidly  limited  to  that  value,  if  there  be  no 
desiribable  tract,  including  the  buildings,  the  value  of 
which  falls  within  that  sum,  there  is  no  property  answer- 
ing to  the  statu t<n*y  definition  of  a  honu^stead;  and,  if  tht» 
statute  were  lo  hv  literally  adhered  to,  nothing  would 
pass  under  it  to  the  survivor  or  to  the  heirs.  So  literal  an 
interpn^tation  of  the  statute  as  is  contended  for  by  coun- 
sel would,  in  our  opinion,  deprive  the  widow  of  all  in- 
terest other  than  dower  in  the  premises  in  question,  and 
devote  the  entire  prf^perty  to  the  payment  of  the  debts  of 
her  latP  hnnbanel.  Such  an  outcome  would  obviously  de- 
feat the  l>em*volent  and  plain  intent  of  the  legislature, 
however  inadH]uately  expresscnl;  and,  the  statute  being 
rfnnedial  in  ^-haracter,  we  think  a  court  of  equity  is  justi- 
fi(Hl  in  holding  thiit,  although,  under  the  circumstances, 
no  legal  est;ite  in  i\u^  land  or  any  of  it  can  pass  under  the 
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act,  yet,  an  equitable  interest  therein  of  the  value  of  (2,000 
does  so  pass,  and  that  the  court  will  protect  it  in  ease  it 
becomes  nei^essary  to  appropriate  the  tract  to  the  pay- 
ment of  the  debts  of  the  deceased. 

We  discover  no  error  in  the  record,  and  recommend  that 
the  judgment  of  the  district  court  be  affirmed. 

Letton  and  Oldham,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affirmed. 


J.  E.  Ebersole  v.  Omaha  National  Bank. 

Filed  Mat  5,  1904.    No.  13,517. 

1.  Debt:    Part  Payment:    Stati-te  of  Ltmitattons.     A  part  payment 

operates  to  revive  a  contract  debt,  barred  by  the  statute  of  limi- 
tations, of  its  own  vigor  and  not  as  evidence  of  an  acknowledg- 
ment or  new  promise. 

2.  Evidence.     The  evidence  in  this  case  held  to  be  insufficient  to  sup- 

port the  defense  of  the  statute  of  limitations. 

Error  to  the  district  court  for  Douglas  county:  Gut 
R.  C.  Read,  Jidge.     Affirmed. 

Fragile  Heller,  for  plaintiff  in  error. 
Hamilton  <£•  MaxireU,  contra. 

Ames,  C. 

This  is  a  procee<ling  in  error  to  reverse  a  judgment, 
pursuant  to  a  verdict  for  the  plaintiff  below,  returned  in 
obedience  to  a  percnnptory  instruction  by  the  court  The 
action  was  upon  a  book  account  and  three  promissory 
notes  of  the  (l(^f(»ndant.  The  defense  was  the  statute  of 
limit^itions.  Th(^  notes  were  dated  and  given  January 
31,  1893,  and  w(»re  payable  on  demand.    The  book  account 
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was  of  trfiiiaaetions  extending  from  that  date  until  Novem- 
ber 30,  1897,  The  plaintiff  below  is  assignee  of  the  payee 
of  all  thf^e  obligations.  At  some  time,  not  specified  by 
eotinsel,  the  debtor  delivered  to  the  payee,  one  J.  A.  Ful- 
ler &  i'o.y  a  policy  of  insurance  upon  the  life  of  the  former, 
as  collateral  security  for  the  payment  of  the  indebtedness. 
On  February  12,  1898,  the  policy  was  entrusted  to  the 
debtor  to  enable  him  to  obtain  its  cash  surrender  value, 
and  pay  the  proceeds  upon  the  indebtedness,  and  to  sub- 
stitute a  new  policy  for  the  old  one.  On  the  14th  of  July, 
1898,  the  debtor  transmitted  the  money  and  the  new  policy 
to  his  creditors,  inclosed  with  the  following  letter: 

^^Messrs.  J.  A.  Fuller  d  Co.,  Omaha — Gentlemen  i 
Herewith  please  find  policy  number  120,968  on  my  life,  as- 
signed to  J.  H.  Dumont,  to  secure  payment  of  my  indebted- 
ness to  him  and  you.  Also  check  for  $75.35,  dated  August 
1,  1898,  being  the  amount  of  the  surrender  value  of  the 
policy  of  like  amount  held  by  you  for  the  same  purpose, 
the  cash  value  clause  of  which  was  extended  until  next 
anniversary  on  account  of  payment  of  last  premium  by 
note.  Paid  up  insurance  becomes  automatic  under  the 
policy  condition. 

"Respectfully,  James  E.  Ebersole/^ 

There  was  no  later  communication  between  them.  Ful- 
ler &  Co.  applied  a  part  of  the  money,  proceeds  of  the 
check,  on  each  of  the  notes,  and  a  part  on  the  book  account. 
This  action  was  begun  within  4  years  thereafter.  The 
maker  contends  that  the  notes  were  barred,  and  therefore 
no  longer  a  subsisting  indebtedness  against  him,  and  that 
all  the  money  should  have  been  appropriattnl  toward  th(^ 
payment  of  the  book  account  as  being  the  only  indebttxl- 
ness  of  his  to  which  it  was  applicable,  or,  in  other  words, 
that  his  creditors  were  without  authority  to  make  use 
of  the  money  to  revive  the  obligation  of  the  barred  notes. 

The  statute  enacts  (code,  sec.  22) :  "In  any  cause 
founded  on  contract,  when  any  part  of  the  principal  or 
interest  shall  have  been  paid,     *     *     *     an  action  may 
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be  brought  in  such  case  within  the  period  prescribed  for 
the  same,  after  such  payment."  The  section  provides  that 
the  debt  may  also  be  revived  by  a  new  promise  or  acknowl- 
(Hlgment  in  writing,  so  that  it  would  seem  that  a  part 
payment  does  not  effect  the  removal  of  the  bar,  because 
of  being  evidence  of  a  new  promise  or  of  an  acknowledge 
ment,  which  are  void  if  not  written,  but  because  of  its  own 
proper  vigor.  This  being  so,  authorities  cited  by  plaintiff 
in  error,  deciding  that  the  holder  of  collateral  who  col- 
lects the  same  can  not  apply  the  proceeds  upon  barred 
debts,  because  his  right  to  collect  and  appropriate  does 
not  include  authority  to  make  a  new  promise  or  an  ac- 
knowledgment for  his  debtor,  seem  to  us  to  be  not  in 
point.  Here,  as  it  seems  to  us,  the  only  question  is, 
whether  the  application  of  the  money  to  the  barred  notea 
was  a  lawful  appropriation  of  it.  If  it  was  so,  it  consti- 
tuted part  payment  upon  them,  and  had  all  the  legal 
consequences  of  any  other  such  part  payment.  If  it  was 
not,  the  payee  is  accountable  for  the  money,  in  the  same 
manner,  and  to  the  same  extent,  as  in  any  other  case  of 
tortious  conversion  or  embezzlement  of  trust  funds.  We 
can  not  think  that  any  court  would  hold  him  so  liable. 
The  debt  upon  the  notes  was  not  discharged,  but  remained 
a  moral  obligation.  The  letter  gave,  in  effect^  general 
authority  to  apply  the  proceeds  of  the  collateral  to  the 
payment  of  the  indebtedness  of  the  maker,  without  speci- 
fying in  what  manner  it  should  be  distributed  among  the 
different  descriptions  thereof,  and  we  do  not  see  that  the 
creditor  exceeded  his  authority. 

The  question  was  discussed  somewhat  at  the  bar, 
whether  the  statute  ever  ran  against  the  notes.  They 
were  payable  on  demand,  and  no  demand  of  their  payment 
seems  ever  to  have  been  made.  They  were  secured,  in  part 
at  least,  in  common  with  the  book  account,  by  collateral, 
and,  until  within  less  th;  n  5  years  before  the  banning 
of  the  action,  business  relations  and  transactions  other 
than  with  reference  to  these  obligations  continued  between 
the  parties.    If  the  intent  of  the  parties  may  be  gath^ed 
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from  their  rumluct,  the  substitution  of  collateral  and  the 
payment  of  money  above  related  had  as  dirtn^t  reference* 
to  th«^  notes  as  to  the  book  account.  The  old  policy  was 
admittedly  collateral  to  the  notes.  When  it  was  entrusted 
to  the  plain titf  in  error,  he  gave  a  written  rec(»ipt  for  it, 
reciting  that  its  cash  surrender  value  and  a  new  policy 
weiv:  to  be  ^'substituted''  for  it  That  is,  to  take  the  place 
of  it  and  to  be  chaigi^  with  the  same  duty  and  obliga- 
tion as  it  had  been  bound  for.  This  transaction  was 
within  2  wei^ks  after  the  lapse  of  5  years  from  the  date  of 
the  noU^s.  Under  such  circumstances  we  are  inclined  to 
think  that  th(*  neceipt  was  written  acknowUxlgment  of  the 
debt  evidencetl  by  the  notes,  but,  whether  it  was  so  or  not, 
we  do  not  think  that  the  record  discloses  such  an  unrea- 
sonable delay  in  dt^iiuuiding  payment  of  the  notes  as  would 
o[K*rate  to  bar  tliem  under  the  statute,  5  months  later, 
when  the  plaintifl'  in  error  substituted  the  new  policy  and 
made  the  partial  payinent  in  controversy. 

It  is  recommended  that  the  judgment  of  the  district 
i'Durt  be  affirmed. 

Letton  and  Oldham,  CC,  concur. 

By  tht*  C'ourt:  For  the  reasons  stated  in  the  foregoing 
npjnion,  it  is  ordered  that  the  judgment  of  the  district 
t'lurt  be 

Affirmed. 


Omaha  Loan  &  Tri^^t  Company  et  al.,  appellants,  v. 
CiTV  OK  Omaha  et  al.,  appellees. 

Ftled  May  5,  1904.    No.  13,533. 

Judicial  Sale:  Entopi-ki.,  A  purchaser  at  a  judicial  sale  of  lands 
ofTpiPd  finbj^f'J  10  apparent  liens,  who  makes  no  attempt  to  have 
the  priority,  validity  or  amount  of  the  latter  otherwise  adjudi- 
cAt*^d  tinTil  aHcr  conftrmatlon  and  conveyance,  is  estopped  to  im- 
peach  tbem. 
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Appeal  from  the  district  court  for  Douglas  county: 
luviNG  P.  Baxter,  Judge.    Affirmed. 

H.  W.  Petmockj  for  appellants. 

W.  H.  Herdmatiy  contra, 

Ames,  C. 

Appellants  were  purchasers  at  mortgage  foreclosure 
sale  of  three  tracts  of  land  situate  in  the  city  of  Omaha. 
The  sheriff's  appraisers  deducted  from  the  gross  valu(» 
of  each  tract,  as  found  by  them,  a  certain  sum  as  being 
a  lien  thereon  in  favor  of  the  city,  because  of  a  special 
assessment  and  levy  to  defray  the  cost  of  local  improve- 
ments. After  procuring  confirmation  and  conveyances 
pursuant  thereto,  appellants  brought  this  action  to  per- 
petually enjoin  the  city  from  enforcing  the  collection  of 
the  taxes,  for  the  alleged  reason  that  the  tax  proceedings 
were  in  violation  of  law  and  void.  Two  of  the  tracts 
were  purchased  for  slightly  more  than  two-thirds  of  the 
gross  amounts  of  the  appraisements  respectively,  and  the 
other  for  two-thirds  of  that  amount  less  the  assumed 
amount  of  the  tax  lien.  There  was  a  judgment  for  the 
city  with  respc^ct  to  all.  Appellants  try  to  distinguish  in 
principle  betw(H?n  the  purchase  of  the  former  two  lots  and 
that  of  the  latter,  because,  as  counsel  urges,  although  it 
may  be  said  to  have  been  advantaged  or  benefited  by  the 
deduction  in  one  instance,  it  was  not  so  in  the  other.  But 
this  very  point  was  decided  otherwise,  and  we  think  rightly 
so,  in  Bat  telle  i\  Mcintosh^  62  Neb.  647.  The  two  principal 
objects  of  the  appraisement  law  are  to  protect  the  judg- 
ment debtor  from  spoliation  by  the  forced  sale  of  his 
I)ropei'ty  below  its  fair  value,  and  to  inform  tiie  judg- 
UK^nt  creditor  of  the  existence  and  amounts  of  apparent 
l)rior  liens  upon  it,  so  that  he  may  not  unwittingly  bid  for 
it  more  that  it  is  worth ;  but  neither  of  thcnn  dispenses  with 
or  affects  the  rule  of  carrat  emptor  as  applied  to  pur- 
chasers at  judicial  sal<»s.    If  the  purchase  is  made  at  mon^ 
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than  two-thirds  of  the  amount  of  tlie  "net  appraisal"  as  it 
is  called,  that  fact,  by  itself,  indicates  nothing  but  that 
the  bidder  believes  the  gross  appraisement  to  be  below 
the  unincumbered  value  of  that  which  he  is  buying.  Pre- 
sumably, in  such  cases,  he  reappraises  the  land  in  his 
own  mind,  and  bids  for  it  what  he  believes  it  to  be  worth, 
subject  to  the  prior  liens  appearing  upon  the  face  of  the 
record.  He  has  thus  had  all  the  advantage  of  the  appraise- 
ment and  notice  he  could  have  otherwise  had,  and  no  in- 
justice has  been  done  him.  For  the  rest,  appellants  attack 
the  long  settled  rule,  that  a  purchaser  at  a  judicial  sale 
of  landB,  offered  subject  to  apparent  liens  disclosed  by 
the  appraisement,  who  makes  no  attempt  to  have  the 
priority,  validity  or  amount  of  the  latter  otherwise  adjudi- 
cated, until  after  confirmation  and  conveyance,  is  estopped 
to  impeach  them.  Decisions  enforcing  this  rule  are  very 
numerous,  extending  through  the  past  13  years.  Koch  v, 
Losch,  31  Neb.  625;  Viergutz  v.  Aultman^  Miller  &  Co.. 
46  Neb.  141;  l^ye  d  Schneider  Co,  v,  Fahrenhoh,  49  Neb. 
278;  Norfolk  State  Bank  v.  Schwenk^  51  Neb.  146;  Farm- 
era'  Loan  d  Trust  Cq.  v.  Schwenk,  54  Neb.  657;  Peter- 
borough  Savings  Batik  v.  Pierce,  54  Neb.  721;  Arlington 
Mill  d  Elevator  Co.  v.  Yates,  57  Neb.  286. 

It  would  be  an  unprofitable  U\Hk  to  attempt  to  re- 
examine the  principles  by  which  the  foregoing  decisions 
are  thought  to  be  justified.  The  court  has  recently  done 
so  and  found  them  satisfactory.  It  should  be  sufficient 
to  say  that  they  have  long  since  acquired  the  character  of 
a  rule  of  property,  and,  if  their  operation  is  considered 
unjust,  the  legislature  is  the  propcT  forum  in  which  to 
seek  remedy.  The  assumption  by  appellants'  counsel  that 
these  decisicms,  or  any  of  them,  are  overruled,  or  in  any 
wise  shaken,  by  the  opinion  of  tliis  court  in  Hart  v.  Beards- 
.  ley,  67  Neb.  145,  is  wholly  unwan-anted.  The  principles 
by  which  they  are  governed  are  not  involvc^l  in  that  case, 
and  the  then  Chic^f  Justice,  Sullivan,  in  writing  the  lead- 
ing opinion,  pausinl  to  refer  to  tlKMU  only  for  the  purpose 
of  stating  that  fact.    The  present  Chief  Justice,  Uolcomb, 
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prepared  a  concurring  opinion,  for  the  sole  purpose,  aa 
appears,  of  declaring  and  emphasizing  the  intention  of 
the  court  to  adhere  to  them  in  all  future  cases  to  which 
they  shall  be  applicable.  Judge  Sedgwick  also  wrote  a 
concurring  opinion,  in  which  he  set  forth,  briefly,  some  of 
the  conditions  and  qualifications  upon  which  he  supposed 
their  applicability  to  depend,  none  of  which  he  deeme<l 
pertinent  to  the  case  then  under  discussion.  In -Omdha 
Savings  Bank  v.  City  of  Omaha,  4  Neb.  (Unof.)  563,  and 
Equitable  Trust  Co.  v.  City  of  Omaha,  69  Neb.  342,  the 
rule  in  question  was  again  recognized  and  enforced,  al- 
though the  attention  of  the  court  was  expressly  called  t4) 
Hart  i\  Bcardslty,  supra,  by  Chief  Justice  Sullivan,  in  a 
paragraph  by  which  he  dissented,  without,  however,  stat- 
ing his  reasons  for  so  doing  beyond  a  bare  reference  to 
the  case  last  mentioned. 

Counsel  for  the  appellants  seeks  to  distinguish  between 
this  case  and  those  cases  in  which  it  is  attempted  to 
(>nforce  alleged  liens  as  incidental  or  collateral  to  personal 
obligations.  It  seems  to  the  writer  that  such  a  distinction 
would  be  reasonable  and  just.  The  e:psting  rule  may  often 
sacrifice  the  property  of  fiancially  embarrassed,  and 
therefore  helpless,  debtors  for  the  satisfaction  of  iU^al 
demands  from  which  their  more  fortunate,  because  wealth- 
ier, neighbors  will  escape  without  difficulty.  But  we  sup- 
pose this  phase  of  the  matt(*r  to  have  been  hitherto  con- 
sidered by  the  court  as  insufficient  to  warrant  the  modifi- 
cation suggested,  and  that  it  is  not  worth  while  to  pursue 
the  subj(*ct.  We  therefore  conclude  that  the  contentions 
of  th(*  appellants  have  been  deliberately  and  finally  dis- 
(Tedit(Hl  by  this  court,  and  that  their  further  discussion 
would  be  l)(K)tl(^s. 

It  is  r(»coinmended  that  the  judgment  of  the  district 
court  be  affirnuHl. 

Hastincjs  and  Oldham,  CC,  concur. 

By  the  Court:    For  the  reasons  stated  in  the  foregoing 
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optotoii,  it  is  ordered  tlint  the  judgment  of  the  district 
court  be 

Affirmed. 


Chadeom  Opkra  Hourk  Company,  appellant,  v.  Shel- 
don M.  LooMi:a  et  al.,  appellees. 

FiLEB  May  5,  1904.     No.  13,585. 

Trad«  Name.  To  entitle  a  party  to  an  injunction  restraining  another 
from  itie  use  of  a  trade  mark  or  trade  name,  he  must  make  it 
appear,  with  at  ieaat  rcasonabie  certainty,  that  his  adoption  of 
the  name  was  prior  in  time  to  that  of  hfs  adversary,  that  he 
adopted  and  made  use  of  it  in  such  manner  as  to  reasonably 
apprise  the  public  that  he  intended  it  as  a  distinctive  appella- 
tion for  his  trade,  commodity  or  place  of  business,  and  that  it 
was  not,  at  the  time  of  liis  attempted  appropriation  of  it,  in 
common  or  general  usb  In  connection  with  like  businesses,  com- 
modities, buildlTiss  or  localities. 

Appeal  from  the  district  court  for  Dawes  county: 
\ViLiJAA[  H.  \Vi]STOVKR,  Jri)GE.     Affirmed. 

Alien  G.  Fisher^  for  api>ellant. 

A,  If.  Critea^  contra. 

Ames,  C, 

Thi^  is  an  appoal  from  a  decree  dismissing  the  plain- 
titf'M  action  after  a  trial  upon  the  merits.  Appellant,  a 
t  (H'poraUoLi,  brought  tht^  suit  as  lessee  of  a  building  j'n 
Chfidron,  styled  "The  Ohadron  Opera  House,''  seeking 
to  on  Join  the  use  of  tlie  same  name  for  the  carrying  on  of  a 
liusine.ss  ^^inular  to  that  of  the  plaintiff  in,  and  in  con- 
nection with,  another  building  in  Ohadron. 

The  evirlence  is  in  stmw  conflict  and  confusion  but,  as 
nearly  as  we  can  malio  out,  the  appelh^es,  defendants  be- 
low, are  coDfluiting  tlieir  business  in  a  frame  building, 
ereft-ed  in  188R  for  a  ska  Hug  rink,  but  provided  with  a 
stage  and  drop  curtains,  and  some  other  appliances  adapt- 
53 
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iiig  it  to  use  as  a  place  of  dramatic  entertainment,  to 
which  it  became  subsequently  mainly,  if  not  solely,  de- 
voted. It  seems  to  have  b(*en  known  for  some  time  by  the 
names,  indiflferently,  of  '^The  Kink*'  and  "The  Rink  Openi 
House,"  and  is  still  perhaps  more  or  less  commonly  known 
by  one  or  the  other,  or  both.  In  or  about  1896,  defendants 
b(»gan,  in  corn^spondence  and  conversation  with  jUay 
actors  and  others,  to  style  their  building  the  "Chadron 
Opera  House,"  and  some  three  years  later  caused  that 
name  to  be  painted  upon  its  outer  walls.  Since  that  time 
(he  three  names  have  more  or  less  generally  and  indis- 
criminately bcH?n  applied  to  it  by  the  public. 

In  1889,  one  Nelson  erected  the  building,  of  brick,  in 
>^'hich  the  business  of  appellant  is  carried  on.  The  lower 
story  of  the  structure  was  and  is  adapted  to  and  used  for 
business  rooms,  and  the  rear  part  of  the  upper  story  for 
a  place  of  entertainment.  Upon  a  stone  let  into  the  front  of 
it  wei-e  engraved  the  words  "P;  B.  Neb^on,  Opera  Block." 
Subseiiuently,  Nelson  and  the  public  habitually  refemMl 
to  the  building  indiscriminately  by  the  names  "Nelson  s 
Opera  House"  and  "The  Opera  House."  Shortly  befon* 
the  beginning  of  this  action,  he  and  appellant  adopted  the 
custom  of  calling  it  the  "Chadron  Opera  House,"  but  that 
was  not  until  after  that  name  had  been  painted  on  the 
d(»fendants'  building  and  they  had  been  using  it  some 
time  in  their  correspondence,  conversation  and  otherwise. 
As  to  whether  Nelson  or  the  defendants  first  begun  this 
latter  use  of  the  name,  the  evidence  is  in  conflict  and  the 
fact  uncertain.  The  plaintiff  was  incorporated  in  April, 
1903,  by  the  name  of  the  "Chadron  Opera  House  Com- 
pany," apparently  about  the  time  Nelson  begun  adding 
the  name  of  the  town  to  that  of  his  building.  We 
do  not  think  there  is  thus  disclosed  such  a  distinctive 
prior  adoption  and  appropriation  of  the  name  by  the 
appellant  as  to  entitle  it  to  the  exclusive  enjoyment  of 
it,  or  to  the  relief  prayed.  For  some  unaccountable  reason, 
the  briefs  and  arguments  of  both  counsel  are  on  the  same 
side  of  this  question,  and  that,  the  one  which  is  the  oppo- 
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»ite  of  that  which  seems  to  us  the  more  applicable  to  the 
cir€umstances. 

It  seems  evident  to  us  that,  before  one  can  avail  him- 
self of  the  extra urdinary  remedy  of  injunction  to  protect 
him  in  the  exclu^sive  possession  and  enjoyment  of  a  trade 
mark  or  trade  name,  he  must  Imve  acquired,  to  use  a 
ioimuon  law  exprehrsion,  an  exclusive  "seizin"  of  it.  This 
record  does  not  disclose  that  either  of  the  litigants  havc^ 
d4)nr  80.  On  the  contrary  it  is  apparent  that  both  have 
iiiphIo  use  of  the  coveted  name,  if  not  in  common,  at  least 
contemporaneously,  and,  for  a  time  at  least,  each  without 
the  knowledge  of  the  other,  and  without  any  definite  in- 
h*ntion  to  enjoy  such  use  exclusively.  In  other  words, 
iHMlher  seemn,  until  about  the  time  this  litigation  was  be- 
j^m,  to  have  attempted  to  appropriate  the  name  to  his 
o^Ti  peculiar  and  exclusive  use,  or  to  adopt  it  as  a  sole 
or  principal  de.signation  of  his  building  or  business. 

We  have  ourselves  not  succeeded  in  finding  decisions 
preciKely  in  point  in  this  respect,  but  we  think  that  th(^ 
j^enoral  principlt^w  underlying  the  authorities  upon  this 
subject  uphold  the  conclusion  that,  to  entitle  a  party  to 
tliH  remedy  here  sought,  he  must  make  it  appear,  with  at 
Ieai?t  reasonable  certainty,  that  his  adoption  of  the  name 
was  prior  in  time  to  that  of  his  adversary;  that  he  adopt^nl 
and  made  use  of  it  in  such  manner  as  would  reasonably 
apprise  the  public  that  he  intended  it  as  a  distinctive  ap- 
111*1  lation  for  his  trade,  commodity  or  place  of  business, 
and  that  it  was  not,  at  the  time  of  his  attempted  appro- 
priation of  it,  in  common  or  general  use  in  connection  with 
like  businesses^  commodities,  buildings  or  localities.  Se(» 
2i\  Am,  and  Eng,  Ency.  Law  (1st  ed.),  p.  324,  and  notes. 
However,  wiiether  the  foregoing  formula  is  correct  or  not, 
we  are  satisfied  that  this  record  is  ihsuflBcient  to  support  a 
judgment  for  thi^  plaintiff,  and  recommend  that  the  judg- 
ment of  the  district  court  be  affirmed. 

Lkiton  and  Oljiham^  CC,  concur. 

By  the  C'ourt;    For  the  reasons  stated  in  the  foregoing 
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opinion,  it  is  ordered  that  the  jndgment  of  the  district 
court  be 

Afubmsd. 


Lbb  Cabd  y.  Dawbs  County. 

Pbubd  Mat  B,  1904.    No.  18,m. 

CoimtieB:  Authobitt  of  Couktt  Attobnet.  A  county  is  not  bound  to 
pay  for  legal  Berrices  rendered  at  tho  Instance  of  the  county 
attorney,  without  the  previous  authorisation  or  subeequetat  official 
ratification  of  the  county  board. 

Error  to  the  district  court  for  Dawes  county :  Wiluam 
H.  Westover^  Judge.    Affirmed. 

Allen  Q.  Fisher,  for  plaintiff  in  error. 
B.  M.  Slntteryy  contra. 

Ames,  C. 

In  1902,  Dawes  county  seems  to  have  engaged  ejrten- 
sively  in  the  business  of  the  foreclosure  by  the  county,  as 
plaintiff,  of  delinquent  tax  liens  upon  real  property  situate 
within  its  territorial  limits.  The  county  attorney  pro- 
cured the  plaintiff  in  error,  Card,  who  was  an  attorney  at 
law,  to  assist  him  in  compiling  the  data  requisite  for  the 
purpose,  in  a  very  large  number  of  cases,  and  in  the  form- 
ulation of  pleadings  and  preparation  of  notices  for  pul>- 
lication  necessary  to  be  employed  in  the  foreclosure  suite. 
It  is  not  disputed  that  the  services  so  rendered  by  Card 
were  of  the  n^asonable  value  of  |150,  or  that  he  was  as- 
sured by  the  county  attorney  that  the  county  would  com- 
pensate him  therefor.  But  the  county  Iward  is  not  alleginl 
to  have  authorized  the  employment,  or  officially,  and  as 
a  body,  to  have  subscHjuently  ratified  or  affirmed  it,  al- 
though some  of  its  membt^rs,  perhaps  while  the  board  was 
in  session,  are  tx^stified  to  have  approvi*d  of  it,  if  not  to 
have  given  assurance  of  its  ratification.    That  the  county 
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uttorui^y  iLvaihnl  hitnBi^f  of  this  service,  and  that  thus  the 
foiinty  uiay  liave  derived  an  indirect  benefit  therefrom, 
is  not  flispntedj  though  it  is  not  clear  that  the  county  at- 
torney run  Id  not  or  would  not  have  done  the  work  himself, 
if  he  had  not  persuaded  Card  to  do  it  for  him.  This  is 
thr  wliole  case,  bb  we  gather  it  from  the  briefs  and  the 
n^Tjrt]  which  were  submitted  without  oral  argument. 

i\\ri\  pii^sented  his  claim  for  the  services  in  question 
iu  the  county  board,  by  whom  it  was  rejected,  and,  upon 
apiH*iil,  the  district  court  affirmed  their  order.  From  the 
judgment  of  affirmance  this  proceeding  is  prosecuted.  We 
rnn  discover  no  error.  The  county  board  appears  not  to 
have  employed  the  i)luintiff  in  error,  or  to  have  authorized 
bis  employment  by  the  county  attorney,  or  to  have  offi- 
1  ially  ratified  the  latter.  However  meritorious  the  servicers 
of  plaintiff  in  ermr  may  have  been,  and  that  they  were 
largely  so  iB  not  disputed,  his  claim  for  compensation  for 
tbera  from  the  county  appears  to  have  no  legal  founda- 
tion, the  mere  fact  that  the  county  may  have  ben(*fit(H? 
from  them  doe*?  not  obligate  it  in  a  case  like  the  present, 
in  which  it  had  no  direct  connection  with  their  rendition, 
and  no  official  opportunity  to  df^^line  their  reception. 

It  is  recommend<^  that  the  judgment  of  the  district 
court  be  affirmed. 

Letton  and  Oldham,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion^  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affibmbd. 


James  McAdams  v.  City  op  McCook. 

PlLm  M4T  5,  1904.     No.  13,502. 

dtiea;  Abandon  TNG  Sewers:  Ltabtltty.  When  a  city  makes  pro- 
ylsJon  by  eewerB  or  drains  for  carrying  off  the  surface  water,  it 
may  not  discontinue  or  abandon  the  same,  when  It  leaves  the  lot 
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owner  in  a  worse  condition  than  lie  would  have  been  if  the  city 
had  not  constructed  such  drains. 

2.  Instractlons:  Bxview,  It  is  a  well  established  rule  of  this  court 
that  an  instruction,  not  warranted  by  the  pleadings  or  eyidenoe. 
will  require  a  reversal  of  the  judgment  if  it  have  a  tendency  to 
mislead  the  Jury.  Esterly  d  Son  v.  Van  Slyke,  21  Neb.  611,  fol-* 
lowed  and  approved. 

3. .     Instructions  examined,  and  found  prejudicial. 

Error  to  the  district  court  for  Red  Willow  county: 
Robert  C.  Orr^  Judge.    Reversed. 

W.  8.  Morlan,  for  plaintiff  in  error. 

W.  R.  StaiT  and  Fayette  L  Fosa,  contra. 

Oldham,  C. 

This  is  an  action  for  damages  for  injuries  sustained  by 
the  flooding  of  the  basement  of  plaintiff's  storeroom  in 
the  city  of  McCook.  The  material  facts  underlying  the 
(Hmtroversy  are,  that  the  city  of  McCook  is  situated  in  a 
i)asin,  with  the  elevation  rising  from  the  southeast  to  the 
northwest  of  the  corporate  limitjg  of  the  city,  and  is  sur- 
rounded on  the  north  and  west  by  a  line  of  bluffs^  so  that 
the  natural  flow  of  the  surface  water  in  the  city,  if  un- 
impeded, would  be  from  the  northwest  to  the  southeast. 
Main  street  is  the  principal  business  street  of  the  city, 
and  runs  north  and  south.  Manchester  avenue  is  the  street 
immeiliately  west  and  parallel  with  Main  street.  Den- 
nison  street  is  a  street  running  east  and  west  and  crossing 
both  Main  and  Manchester  at  right  angles.  Railroad 
street  runs  parallel  to  and  south  of  Dennison.  Dodge  and 
Douglas  strcH^ts  are  each  north  and  parallel  with  Den- 
nison street.  Plaintiff  in  the  court  below,  who  is  also 
plaintiff  in  error  in  this  court,  conducted  a  general  mer- 
chandise store  in  a  building  situated  on  the  northeast  cor- 
ner of  Main  and  Dennison  streets.  The  building  has  25 
f(M^t  frontage  on  Main,  and  80  feet  frontage  on  Dennison 
street.     On  the  17th  day  of  June,  1901,  the  city  of  Mc- 
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Took  wm  visitod  by  a  very  severe  rainstorm,  in  which  2 
and  6-10  inclies  of  water  fell  in  a  period  of  35  minutes;  the 
rain  wa^  accompanied  by  hail  and  a  high  wind.  As  a  re- 
sult of  Hi  is  storm,  the  basement  of  plaintiff's  store  was 
filJt^l  with  water  and  the  goods  situated  therein  were 
daiuiij^ed  to  the  extent  of  about  |534.  The  fact  and  the 
ext*  lit  of  the  danuxge  ai'e  undisputed.  In  the  petition  filed 
by  plaintiff  it  is  alleged,  in  substance,  that  several  years 
prior  to  the  injuir  the  city  of  McCook  had  constructed 
u  sjsjtem  of  drains^  ditches  and  culverts  for  the  purpose 
of  conducting  the  Biirface  water  through  the  city,  across 
Railroad  strt^et  and  into  the  natural  basin  south  of  the 
city,  Tliat  in  the  construction  of  this  system  of  drainage*, 
it  had,  by  means  of  its  ditches  and  culverts,  diverted  the 
flow  of  the  surface  water  north  of  plaintiff's  building, 
westward  along  Douglas  street  from  Main  street  to  Man- 
chesttT  avenuej  and  had  conducted  the  water  from  thenc(^ 
south,  by  means  of  a  system  of  ditches  and  culverts,  down 
to  and  across  Railroad  street;  that  for  3  or  4  years  befon* 
the  injury,  the  city  had  carelessly  and  negligently  per- 
mitted the  embankment  on  the  east  side  of  Manchester 
and  between  Dennison  and  Dodge  streets  to  be  worn  down 
and  reduced  to  a  level,  by  permitting  teams  and  vehicles 
to  drive  over  and  across  the  embankments  of  the  drain; 
that  when  the  heavy  rainfall  occurred  on  the  17th  day 
of  June,  the  system  of  drainage  established  by  the  city 
diverted  and  conducted  the  surface  w^ater  north  and  west 
of  plaintiff's  building  over  to  Manchester  avenue,  and 
carried  it  down  in  heavy  torrents  to  the  place  just  north 
of  Dennison  street  where  the  embankment  had  been  leveled 
down,  and  precipitated  it  from  this  place  in  a  south- 
easterly direction  over  and  against  the  north  side  of  plain- 
tifif^s  building,  thereby  occasioning  the  injury  complained 
of.  There  was  no  allegation  in  the  petition  that  there 
was  any  carelessness  or  negligence  in  the  original  con- 
struction of  the  drainage  system.  It  appeared  from  the 
testimony  that  the  level  of  Manchester  street  was  two 
feet  above  the  level  of  Main  street 
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The  city,  in  answer  to  plaintiff's  petition,  denied  neg- 
ligence in  permitting  the  drains  and  culverts  to  be  and 
remain  in  an  unsafe  condition,  and  alleged  that  plain- 
tiff's  injury  was  occasioned  by  the  "act  of  Gtod,"  and  that 
the  storm  on  the  17th  of  June  was  of  such  an  unusual  and 
unprecedented  character,  that  ordinary  prudence  on  th(* 
part  of  the  cil^  in  keeping  its  drains  and  culverts  in 
proper  condition  would  not  have  protected  against  the 
injury.  On  the  issues  thus  joined  there  was  trial  to  a  jury, 
judgment  for  the  defendant,  and  plaintiff  brings  error  to 
this  court. 

The  only  complaint  urged  by  plaintiff  which  it  will  be 
necessary  to  examine,  in  view  of  the  conclusion  soon  to  be 
reached,  is  as  to  the  action  of  the  trial  court  in  giving 
misleading,  confusing  and  contradictory  instructions  in 
his  charge  to  the  jury.  However,  before  going  in  detail 
into  a  discussion  of  the  objections,  it  is  .perhaps  well  to 
suggest,  as  the  matter  is  in  controversy,  that  plaintiff's 
}H'tition  does  state  a  good  cause  of  action,  and  that 
there  is  competent  testimony  in  tlie  record  sufficient  to 
sustain  a  judgment  for  the  plaintiff,  had  he  prevailed  in  the 
court  below.  While  the  petition,  as  before  set  out,  does 
not  charge  any  negligence  on  the  part  of  the  city  in  the 
original  construction  of  the  drainage  system,  yet  it  dot»8 
charge  with  great  precision,  that  the  city  negligently  per- 
mitted the  drains  and  ditcht^,  particularly  on  the  east  side 
of  Manchester  avenue  and  north  of  Dennison  street,  to  be 
leveled  down  by  passage  over  the  ditches,  and  to  remain 
in  such  condition  for  a  long  period  of  time  prior  to  the 
injury  complained  of.  While  it  is  rightly  urged  on  the 
part  of  the  city  that  it  was  under  no  obligations  to  con- 
struct a  system  of  drainage  for  protection  from  the  sur- 
face water,  yet  it  does  not  follow,  because  in  the  first  in- 
stance the  city  was  not  bound  to  construct  this  system  of 
drainage,  that  this  absolved  it  from  liability  for  injury  oc- 
casioned to  private  property  by  its  failure  to  keep  the 
ditches  in  proper  condition  after  they  had  been  erected. 
^\'hen  a  city  mak(»s  provision  by  sewers  or  drains  for 
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carrying  off  the  surface  water,  it  may  not  discontinue  or 
abandon  the  same  Tvhen  it  leaves  the  lot  owner  in  a  worsi^ 
i^onditiuti  than  he  would  have  been  if  the  city  had  never 
constructed  But.*h  drains.  City  of  Atchison  v.  ChalHss,  9 
Kan.  603. 

It  is  also  urged  by  the  city,  that  the  injury  complained 
of  by  the  plaintiff  was  occasioned  by  surface  water,  which 
is  a  common  enemy,  and  that  for  injuries  arising  from  this 
source  no  one  is  liable.  This  contention,  however,  so  far 
iiH  it  ajipHes  to  caKi^  of  this  character,  is  qualified  by  the 
principle  that  the  city,  like  a  private  individual,  must  so 
ufn^  its  own  as  not  to  injure  another.  City  of  Kearney  r. 
llteiiuiHSonj  48  \eb-  74. 

\V)ule  it  is  practically  conceded  on  the  part  of  the  city 
(hat  Hinue  of  the  instructions  given  by  the  trial  court  had, 
as  they  say  in  th(*ir  brief,  ^^better  have  been  left  out,"  yet 
it  is  t<nitt^iidtil  that,  under  the  evidence,  no  other  verdict 
rijuhl  have  been  reached,  because  tiie  testimony  clearly 
shows  that  the  injury  was  occasioned  by  such  an  unusual 
rainfall^  accompanied  by  hail  and  wind,  as  to  constitute 
an  **act  of ^  God."  While  there  is  testimony  on  the  part 
of  the  city  tending  to  support  this  contention,  there  is  also 
ftvidence,  as  before  suggested  in  this  opinion,  on  the  part 
of  the  plaintiff,  wliich  tends  to  show  that  his  injury  wa.s 
caused  by  a  precipitation  of  surface  water,  diverted  by 
the  ditch  from  its  natural  course,  and  discharged  against 
liis  propt^rty,  over  the  low  bank  on  the  east  side  of  the 
drain  on  Manchest-f  r  avenue,  a  few  feet  north  of  Dennison 
street.  Consequently  there  was  this  issue  of  fact 
iuvolved  in  the  controversy,  which  should  have  been  sub- 
mitted to  the  jury  under  proper  instructions.  And  we 
think  that  the  learned  trial  judge  might,  and  probably 
would,  have  clearly  and  concisely  directed  the  jury  on 
this  question,  had  he  not  given  so  many  instructions.  5 
instructions  were  given  at  plaintiff's  request,  12  at  de- 
fendant's request,  and  11  on  the  court's  own  motion;  and 
among  the  different  ones  so  given  there  is  a  babel  of  con- 
fusion. 
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It  is  a  well  established  rule  of  this  court,  that  an  iu- 
struotion,  not  warranted  by  the  pleadings  or  evidence,  will 
require  a  reversal  of  the  judgment  if  it  have  a  tendeniv 
to  mislead  ^he  jury.  Ester! y  d  Son  v.  Van  Slyke,  21  Neb. 
Gil. 

In  the  19th  instruction,  requested  by  defendant  and 
given  by  the  court,  it  was  said :  "The  jury  are  instructeil 
that,  for  a  mere  error  in  judgment  in  the  adoption  of  a 
plan  or  system  of  sewerage  or  drainage,  a  city  can  not 
be  held  responsible."  Witliout  determining  whether  this 
instruction  correctly  states  an  abstract  proposition  of  law, 
it  is  certainly  foreign  to  any  issue  involved  in  this  con- 
troversy, for,  as  already  set  out,  plaintiff  did  not  contend 
that  there  was  any  negligence  or  carelessness  in  the  con- 
struction of  the  system  of  drainage.  The  vice  of  this  in- 
struction is,  that  it  might  have  led  the  jury  to  conclude 
that,  unless  plaintiff  alleged  and  proved  negligence  in  the 
construction  of  the  drainage  system,  the  city  was  not 
liable. 

The  12th  instruction  given  by  the  court  at  the  request  of 
d(*fendant  was  as  follows :  "The  jury  are  instructed  that, 
unless  you  believe  from  the  evidence  in  this  case  that  the 
defendant  city  had  been  careless  and  negligent  in  the 
grading  and  establishment  of  the  grade  for  the  sewers 
and  drains  as  alleged  in  plaintiff's  petition,  then  the  jury 
should  find  for  the  defendant,  and  the  burden  is  upon 
the  plaintiff  to  prove,  by  a  preponderance  of  the  evidence, 
that  the  defendant  city  was  careless  and  negligent  as 
alleged  in  plaintiff's  petition."  This  instruction  was 
plainly  misleading,  and  might,  and  probably  would,  cause 
the  jury  to  go  no  further  in  their  investigation  than  to 
determine  whether  or  not  the  city  had  been  negligent  in 
grading  and  ditching  its  streets,  and  then,  having  found 
this  fact,  as  they  were  bound  to  do,  in  the  defendant's 
favor,  render  a  verdict  accordingly.  There  are  other 
instructions  equally  as  objectionable  which  it  will  not  be 
n(M*(\ssary  to  consider,  since,  for  errors  already  pointed 
out,  we  recommend  that  the  judgment  of  the  district  court 
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be  re\^('rsed  and   the  cause  remanded  for   further  pro- 
i*(*edingSw 

Ames  and  Lktton,  CC,  concur. 

Bj  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion^  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded. 

Beversbd. 


WlIiLlAM  E,  MUBLLER  V,  WlLLIAM  N.  PARCEL  ET  AL, 
Filed  BiAT  6,  1904.    No.  13,557. 

1.  Chattel   ITort^gea:    Pbiobitibs.     A  verbal   chattel    mortgage,   not 

coupled  with  possession  by  the  mortgagee,  will  not  take  prece- 
dence over  a  siibsequent  written  mortgage,  taken  without  no- 
tice of  the  secret  lien  of  the  verbal  mortgage. 

2.  B^Ungs.     Action   of  the  trial  court  in  admission  of  evidence  ex- 

amined* and  heJd  not  prejudcial. 

'S,  Beplevln:  VEBDicr;  Special  Finding.  Where  plaintiff  was  in  pos- 
iessfon  of  the  property  replevied,  under  a  claim  of  a  special 
ownership  as  mortgagee,  and  the  jury  returned  a  verdict  finding 
the  right  of  property  and  the  right  of  possession  in  plaintiff,  and 
that  the  value  of  this  right  in  said  property  was  $117.17,  the 

:  amount  due  on  the  mortgage, ' and  the  general  verdict  was  sup- 
plemented with  a  special  finding  that  the  value  of  the  property 
in  flBO,  held,  that  such  verdict  and  special  finding  are  sufficient 
to  sustain  a  Judgment  that  plaintiff  is  entitled  to  the  possession 
of  the  property,  and  that  the  value  of  his  special  property  in  the 
goods  replevied  is  $117.17. 

Errok  to  the  district  court  for  Lincoln  county:  Hanson 
M.  Gkimks,  Ji  iJGi'L     Reversed  with  directions. 

Souffland  d  Eoagland  for  plaintiff  in  error. 
A.  B\  Dftris  and  Beeler  d  Muldoon,  contra. 

Oldham,  C, 

Thi^  is  an  action  of  replevin  instituted  by  the  plaintiff 
iigainst  the  defendants  to  recover  possession  of  400  bushels 
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of  com,  under  the  claim  of  special  ownership  based  on  a 
chattel  mortgage  held  by  the  plaintiff  on  the  corn  in  con- 
troversy. There  was  a  judgment  for  plaintiff  in  the  court 
below,  and  the  defendant  William  E.  Mueller  alone  brings 
error  to  this  court. 

The  facts  underlying  this  controversy  are,  that  defend- 
ant William  E.  Mueller  is  the  owner  of  a  farm  in  Lincoln 
county,  Nebraska,  and  that,  in  the  year  1902,  J.  H.  Nagh* 
cultirat^^l  a  crop  of  com  on  a  portion  of  defendant's  landft 
for  two-fifths  of  the  corn  raised  on  the  lands  so  cultivated; 
that  about  the  time  the  corn  was  gathered  he,  Nagle,  exe- 
cuted two  chattel  mortgages  on  this  com.  One  of  these 
mortgages  was  executed  to  the  plaintiff,  and  the  other 
to  one  Young,  who  assigned  and  sold  the  same  to  plain- 
tiff before  the  suit  was  instituted.  Each  of  these  mort- 
gages was  given  to  secure  a  bona  fide  indebtedness  to  the 
n*Bp(Htive  mortgagees.  It  appears  that  before  the  com  was 
gathered,  defendant  ^Villiam  E.  Mueller  went  on  a  visit 
to  Oregon,  and  left  his  property  in  charge  of  his  wife.  It 
also  appears  that  defendant  Jlcrman  Mueller,  who  is  a 
son  of  William  E.  Mueller,  entered  into  a  contract  with 
Nagle  to  gather  and  crib  the  corn,  and  to  deliver  a  certain 
portion  ther(H)f  to  plaintiff  Parcel,  for  a  consideration 
imnied  in  the  contract  with  Nagle.  After  the  corn  was 
gatherfHl,  plaintiff  demanded  possession  of  the  amount 
covered  by  his  mortgage,  and  was  refused  possession  by 
Mrs.  ^lueller  and  Herman  Mueller,  and  this  suit  was  in- 
stituted, naming  all  these  parties  a^  defendants.  They 
were  all  summoned,  and  appeared  and  answered.  De- 
f(^hdant  William  E.  Mueller  filed  a  general  denial.  Mrs. 
Mueller  answered,  disclaiming  any  ownership  in  tiie  prop- 
erty, and  alleging  that  she  held  possession  of  the  corn  in 
controversy  as  agent  of  her  husband.  Herman  Mueller 
answ(T(Hl,  disclaiming  ownership,  and  denying  that  he  bad 
(*ver  had  possession  of  the  com  as  agent  of  defendant 
Nagle.  Under  the  issues  thus  formed,  the  court,  over 
the  defendants'  objection,  permitted  the  plaintiff  to  allege 
and  prove  the  contract  of  Nagle  with  Herman  Mudler  to 
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gather  and  crib  the  corn.  Thfs  is  one  of  the  alleged  errors 
called  to  our  attention  in  tht^  brief  of  William  E.  Mueller, 
and  will  be  pn^sently  considered.  Defendant  William  E. 
iIuell(T  eoutendetl,  first ,  that  Nagle  had  no  property  in 
an  J  portion  of  the  corn,  hn  ause  the  land  had  never  been 
leascHl  to  hiin,  and  he  had  al>andoned  his  contract  to  cul- 
tivtite  the  land  for  two-fifths  of  the  corn  raised  thereon. 
This  iKsue,  lunxever,  wan  fairly  submitted  to  th(*  jury  on 
t^nnflicting  testim<*iiy,  and  was  found  in  plaintiff's  favor. 
DefiMulaiit's  sen  t  mil  rout  tuition  was  that,  if  Nagle  was  the 
owner  of  two-fiflhs  of  tlit^  corn  raised  and  cribbt^d  on  the 
^lueller  laml,  then  tlie  deft^iidant  was  entitliHi  to  the  pos- 
Rc^stou  of  the  corn  so  raised ,  on  a  verbal  chattel  mortgage* 
made  by  Xagle  to  defendant  to  S(H_Mire  an  advancement  of 
money,  prior  to  the  ext^cutiim  of  the  mortgages  relicni  upon 
by  plaintiff.  There  is  no  (^vfdence  in  the  record  t(*nding  to 
show  that  phiintitf  had  either  actual  or  constructive 
notice  of  thiw  s<h  ret  \ku  of  defendant,  if  it  ever  in  fact 
existed.  Th(^  ctMirt,  iiowevtu",  submitted  this  defense  to  th(» 
jury  in  paragi-aph  4  of  Hm'  instructions  recpiested  by  de- 
fendant, sayinji:  in  sulistanct^  thai,  if  thej^  belii^ved  that  an 
agreement  for  sndi  lien  was  v(*rbally  (»nter(»il  into  be- 
tween NapU' and  <h*fenihnit  Mu(*U(t,  prior  to  the  exivution 
of  the  uiortjjagcs  in  suil,  ami  that  defendant  had  n^taimnl 
ptissei<s[{ai  i*f  sn(*h  corn  nndr^r  such  agr(vm(»nt,  then  th(\v 
would  find  for  (Ik*  il(^f(MKhint  for  the  value  of  his  lien.  This 
instruction  of  the  trial  <i>nit  appears  to  hav(»  submitted 
this  <]efeusr  to  the  jury  uinler  conditions  as  favorable  as 
defendant  was  entitl<Hl  to,  either  under  the  law  or  the 
t-estimony  cM^ntaiued  in  this  record. 

The  aclitKi  of  Die  trial  i-oirrt,  in  permitting  the  plaintiff 
to  i>li^iid  and  i>rov(*  that  Xa^rle  employc^l  defendant  Her- 
man ^hiellcr  to  giitlu  r  and  crib  the  corn  for  him,  is  com- 
plained of  as  having  been  piejudicial  to  the  inten^st  of 
d(^fendant  MIHiani  IC.  MnelU^r.  We  think,  however,  that 
this  tf^tinicmy  was  pnipt-rly  admitt^Ml  for  the  purpose  of 
Klnnving  tlnit  Xagle,  aft(T  cnltivating  the  com,  had  em- 
ploye*! Mnelh^r  to  gnther  and  crib  it,  as  he,  Nagle,  was 
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bound  to  do  imdor  his  contract.  The  court,  howeveF,  in- 
structed the  jury  that  they  were  not  to  take  this  contract 
into  consideration  as  affecting  the  rights  of  the  defendant 
William  E.  Mueller  in  any  manner,  as  he  was  not  shown 
to  have  been  a  party  to  it.  Consequently,  William  E. 
Mueller,  who  alone  brings  error,  is  in  no  shape  to  com- 
plain of  this  evidence. 

It  is  next  contended  that  the  verdict  of  the  jury  and 
judgment  of  the  court  rendered  thereon  are  fatally  de- 
fective, and  that,  for  this  reason  alone,  the  case  should  be 
reversed  and  remanded.  The  form  of  the  verdict  returned 
by  the  jury  was  as  follows:  "We,  the  jury  In  this  casc% 
being  duly  sworn  and  impaneleil,  do  find  and  say  that  the 
riglit  to  the  property  and  possession  of  said  property  when 
this  action  was  commenced  was  in  plaintiff,  and  that  the 
value  of  this  right  in  said  property  was  the  sum  of  f  117.17." 
It  is  contende<l  that  this  verdict  is  fatally  defective,  in 
that  it  finds  both  the  right  to  the  property  and  the 
right  of  possession  in  plaintiff,  when  he  only  alleged  a 
special  property  interest,  by  virtue  of  his  chattel  mort- 
gage, in  his  affidavit  and  petition.  And  we  are  cited  t4) 
the  case  of  Hayes  v.  Slobodny^  54  Neb.  511,  as  decisive  of 
the  question.  In  Hayes  v.  Slohodny,  as  in  the  case  at  bar, 
the  plaintiff  had  scH^ured  possession  of  the  proix^rty  on  his 
writ  of  replevin,  and  alleged  a  claim  to  a  sx)ecial  and  not 
a  general  ownership  therein.  The  verdict  in  that  case  was 
in  the  following  form:  "We,  the  jury,  duly  sworn  and 
impaneUMl  in  tli(»  above  entitled  cause,  do  find  that  the 
right  of  the  property  and  right  of  possession  of  Siiid 
property  when  this  action  was  commenced  was  in  the 
plaintiff  and  assess  his  damages  in  the  premises  at  the 
sum  of  one  cent." 

In  disi)osing  ^of  this  case,  Ryan,  C-,  speaking  for  the 
court,  says,  "At  the  time  of  the  trial  the  replevied  proiH^ty 
was  in  his  (plaintiff's)  possession,  and  with  reference  to 
that  propiTty  there  was  no  finding  as  to  the  value  of  his 
poss(\ssion  as  in  such  cases  required  by  the  provisions  of 
section  191  </,  code  of  civil  procedure,  but  the  finding  in  his 
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favor  was  of  general  ownership  and  an  unlimited 
right  of  possession."  There  is  an  unfortunate  reference 
in  this  opinion  to  section  191a  of  the  code,  as  controlling 
the  form  of  the  verdict  in  the  case,  where  plaintiff  has 
possession  of  the  goods  replevied,  either  under  a  claim  of 
general  or  special  ownership.  The  form  of  a  verdict  in  his 
favor  is  prescribed  by  section  192,  and  not  by  section  191a 
of  the  code.  The  opinion,  however,  in  Hayes  v.  Slohodny, 
supra,  turned  on  the  question  that  the  verdict  was  not 
supported  by  the  pleading.  Now  in  the  case  at  bar,  the 
jury,  by  special  finding,  answered  that  the  value  of  the 
property  in  plaintiff's  possession  was  $160  and  by  their 
verdict  they  found  that  plaintiff's  interest  in  this  property 
was  of  the  value  of  $117.17,  which  was  the  amount  due  on 
the  notes  and  mortgages.  While  the  verdict  was  technic- 
ally erroneous  in  finding  that  the  right  of  the  property  as 
well  as  the  right  of  possession  was  in  the  plaintiff,  yet  we 
think  this  error  was  cured  by  finding  the  value  of  plain- 
tiff's property  in  the  replevied  corn.  The  general  rule  is 
that  where  the  successful  party  in  a  replevin  action  claims 
less  than  the  full  interest  in  the  property  replevied,  the 
value  of  his  interest  should  be  fixed.  Cobbey,  Replevin 
(2d  ed.),  sec.  854.     . 

While  it  is  always  good  practice  to  follow  this  rule,  yet 
our  code  does  not  require  it  to  be  followed,  where  plain- 
tiff prevails  in  the  action  and  is  possc^ssc^l  of  the  prop<*rty 
rei)levied.  In  such  case,  it  is  only  required  that  the  jury 
by  their  verdict  shall  assess  adequate  damages  to  the 
plaintiff  for  the  illegal  detention  of  the  property,  and  for 
costs.  Now,  it  s(H*ms  to  us,  that  the  general  verdict  of  the 
jury,  finding  the  right  of  property  and  the  right  of  pos- 
session in  the  plaintiff,  should  have  been  construed  in  the 
light  of  the  special  finding,  a.s  a  determination  by  the  jury 
that  plaintiff  was  entitled  to  the  possession  of  the  prop- 
erty in  dispute  as  mortgagee,  and  that  the  value  of  his 
special  property  was  intended  to  have  been  determined  by 
the  jury  at  $117.17,  th(»  amoinit  of  his  debt  and  interest, 
and  that  the  value  of  the  property  was  $160.     We  think 
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this  verdict  was  sufficient  to  have  supported  a  judgment 
by  the  trial  court,  finding  plaintiflF  entitled  to  the  posses- 
sion of  the  property,  and  that  the  value  of  his  special 
property  in  the  corn  replevied  was  f  117.17,  and  aw^arding 
him  a  judgment  for  the  costs  of  the  suit.  Instead  of  ren- 
dering such  a  judgment  as  this,  the  trial  court  rendered 
a  judgment  finding  generally  for  plaintiff.  In  this,  we 
think,  there  was  technical  and  possibly  substantial  error. 
Rut  as  we  aiv  of  opinion  that  the  verdict  of  the  jury  was 
modified  by  its  spin  ial  finding,  which  supports  a  judgniejit 
as  above  suggested,  we  recommend  that  the  judgment  of 
the  district  court  be  rev(»rsed  and  the  cause  remanded* 
^^•ith  directions  to  the  district  court  to  enter  a  judgment  on 
the  verdict  of  the  jury,  finding  that  plaintiff  is  entitled  to 
the  possession  of  the  jiroiK^rty  replevied,  under  his  mort- 
gage lien,  and  that  the  value  of  his  poss<»ssion  was,  at  the 
time  of  the  return  of  the  verdict,  $117.17,  with  Intercast  at 
7  per  cent,  from  the  date  of  the  verdict,  and  that  he  re- 
cover his  costs. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  flie  judgnient  of  the  district  court  is  reverseil  and 
the  cause  r(4iiau<l(Ml,  with  dinvtions  to  the  district  court 
to  enter  a  judgment  on  the  verdict  of  the  jury,  finding 
that  plaintiff  is  entitled  to  the  possession  of  the  proixTty 
repleviinl,  under  his  mortgage  lien,  and  that  the  value  of 
his  poss(*ssion  was,  at  the  time  of  the  return  of  the  ver- 
dict, f  117.17,  with  interest  at  7  per  cent,  from  the  date 
of  the  verdict,  and  that  he  i-ecover  his  costs. 

Revebsbd. 
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CokniBD  Y.  McGrew. 


llr.ANCHB  rOLEMAN  AND  HeLKN  R.  C'OLEMAN,  A  MiNOR,  BY 

Her  Next  Friknu,  Blanche  Coleman,  appellants. 
V.  S.  W\  McGkevv;  Execitor,  et  al.,  appellees. 

Ftleti  May  5,  1904.    No.  13,575. 

1,  Fraternal  InBurance  Gtiitificatee:  Proceeds:  Injunction.  Under 
the  provlfiloQ  of  section  97,  chapter  43,  Compiled  Statutes,  the 
proceeds  of  a  certificate  ot  a  fraternal  benefit  association  are  not, 
before  payment  to  the  person  entitled  thereto,  liable  for  any  debt 
of  a  certificate  holder,  or  of  any  beneficiary  named  in  such  cer- 
tificate. 

3.  Equity:  Teiitsts.  A  court  of  e^iuity  has  Jurisdiction  to  enjoin  a 
trustee  from  the  misappropriation  of  trust  funds  at  the  suit  of  a 
cestui  que  trust. 

Appeal    from    the    district   court    for    Gage    county: 
<.'harles  B.  Letton,  Ji  1)gb.    Reversed, 

E.  0.  Krvtfiii}g€r  antl  M\  B.  Davis,  for  appellants. 

(iriijijii.  Rinaker  d  Bibb  and  Rcavis  &  Reavis,  contra. 

Of  jmAM,  C- 

On  April  14,  18J>7,  Rnbert  W.  Coleman  and  Alice  M. 
Colfiiian,  liiw  \\iU\  w^\wi\  and  delivered  their  proiuissorv 
note  to  the  State  Hank  of  Humboldt,  Nebraska,  for  the 
Kiim  of  |3r>0,  with  interest  at  the  rate  of  10  per  cent.  On 
Hie  2d  (lay  of  July,  ISSIT,  Robert  W.  Coleman  depart^nl  this 
life,  and  on  the  28th  day  of  August,  1897,  Alice  M.  (^ole- 
man  also  departcnl  this  life,  leaving  the  defendant,  S.  W. 
MrOi*ew,  as  executor  of  her  last  will  and  testament,  and 
plaintiffs  lUanche  <V>Ieiiiaii  and  Helen  R.  Coleman  as  sole 
legativH  of  the  will.  r)ef<'ndant  S.  W.  McGrew,  executor 
of  the  PHtate  of  Alice  Jl.  Coleman,  was  also  the  personal 
n*preHent^tive  of  the  i^stitte  of  Robert  W.  Coleman.  The 
iioti*  of  the  defnuhmt  hank  was  proved  against  (»ach  of 
these  estates.  The  v^\\\iv  of  Robert  W.  Coleman  was  in- 
solvent, anrl  paid  hut  HO  c(mts  on  the  dollar  of  its  in- 
debtedness, leaving  onehulf  of  the  amount  due  on  the  note 
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this  verdict  was  sufficient  to  have  supported  a  judgment 
by  the  trial  court,  finding  plaintiff  entitled  to  the  posses- 
sion of  the  property,  and  that  the  value  of  his  special 
property  in  the  corn  replevied  was  f  117.17,  and  awarding 
him  a  judgment  for  the  costs  of  the  suit.  Instead  of  ren- 
dering such  a  judgment  as  this,  the  trial  court  rendered 
a  judgment  finding  generally  for  plaintiflF.  In  this,  we 
think,  there  wa«  technical  and  possibly  substantial  error. 
But  as  we  are  of  opinion  that  the  verdict  of  the  jury  was 
modifi(^  by  its  spinial  finding,  which  supports  a  judgment 
as  above  suggested,  we  recommend  that  the  judgment  ol 
the  district  court  be  re\'ersed  and  the  cause  remanded, 
with  directions  to  the  district  court  to  enter  a  judgment  on 
the  verdict  of  the  jury,  finding  that  plaintiff  is  entitled  to 
the  possession  of  the  projK^rty  replevied,  under  his  mort- 
gage lien,  and  that  the  value  of  his  possc^ssion  was,  at  the 
time  of  the  return  of  the  verdict,  |1 17.17,  with  intt»rest  at 
7  per  cent,  from  the  date  of  the  verdict,  and  that  he  re- 
cover his  costs. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  Ww  judgment  of  the  district  court  is  rev<»rsiMl  and 
the  cause  r(Mnau(l(Ml,  with  dinn^'tions  to  the  district  court 
to  enter  a  judgment  on  th(»  verdict  of  the  jury,  finding 
that  plaintitf  is  entitled  to  i\w  possession  of  the  property 
r(»plevi(Ml,  under  his  mortgage  lien,  and  that  the  value  of 
his  possession  was,  at  the  time  of  the  return  of  the  ver- 
dict, f  11 7.17,  with  interest  at  7  per  cent.  fr<mi  the  date 
of  the  verdict,  and  that  he  recover  his  costs. 

Reversed. 
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Cot^uian  v.  McGrew. 


Hlanche  <'oleman  and  Helen  R.  Coleman,  a  Minor,  by 
Her  Next  Fuienh,  Blanche  Coleman,  appellants. 
V.  S.  \\\  aMcGekw,  Kxecutou,  et  al.,  appellees. 

Filed  May  5,  1904.     No.  13,575. 

1.  Fraternal  Insurance   Certificates:    Proceeds:     Injunction.     Under 

ihe  provision  of  section  97,  chapter  43,  Compiled  Statutes,  the 
proceeds  of  a  certificate  of  a  fraternal  benefit  association  are  not, 
before  payment  to  ttie  person  entitled  thereto,  liable  for  any  debt 
of  a  cerlificate  holder,  or  of  any  beneficiary  named  in  such  cer- 
tificate. 

2.  Equity:    Thusth.     A  court  of  equity  has  Jurisdiction  to  enjoin  a 

truslee  from  the  misappropriation  of  trust  funds  at  the  suit  of  a 
cestui  que  tru^t. 

Appeal    from    Ihe    district    court    for    Gage    county: 
<  uAitLES  B.  Letton,  J  luge.    Rvccrscil. 

E.  O,  KrrUingvr  and  if.  B.  Davis,  for  appellants. 

Griijfftf,  Rinaker  &  Bibb  and  Rcavis  &  Reavis,  contra. 

Olfujam,  C. 

On  April  14,  181)7,  Rol^ert  W.  Coleman  and  Alice  M. 
CoI**nian,  liin  wift^,  si^kmI  and  delivered  their  promissory 
notc^  to  the  State  Hank  of  Humboldt,  Nebraska,  for  the 
Huni  of  1350,  with  interest  at  the  rate  of  10  per  cent.  On 
t hi*  lid  day  of  -Tiily,  IS9T,  Eobert  W,  Coleman  departed  this 
life,  and  on  the  iSth  day  of  August,  1897,  Alice  M.  (^ole- 
man  also  departi^l  thi?*  life,  leaving  the  defendant,  S.  W. 
M<  Ori^w,  as  exei^itor  of  her  last  will  and  testament,  and 
plaintiffs  lUaoihe  <*oleman  and  Helen  R.  Coleman  as  sole 
legaht^  of  the  will.  r>ef(  ndant  S.  W.  McGrew,  executor 
of  the  (4^tate  of  Alire  M.  Coleman,  was  also  the  personal 
nqiresent-citive  of  the  (^^tate  of  Rol)ert  W.  Coleman.  The 
not^  of  the  dt^ft^iuhint  hniik  was  proved  against  each  of 
these  estiites.  The  eslati'  of  Robert  W.  Coleman  was  in- 
fiolvrnt,  aufl  paid  hut  r>0  cents  on  the  dollar  of  its  in- 
debt<H:lnesH,  leaving  oiieluilf  of  the  amount  due  on  the  note 
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this  verdict  was  sufficient  to  have  supported  a  judgment 
by  the  trial  court,  finding  plaintiff  entitled  to  the  posses- 
sion of  the  property,  and  that  the  value  of  his  special 
property  in  the  corn  replevied  was  f  117.17,  and  awarding 
him  a  judgment  for  the  costs  of  the  suit.  Instead  of  Ten- 
dering such  a  judgment  as  this,  the  trial  court  rendered 
a  judgment  finding  generally  for  plaintiff.  In  this,  we 
think,  there  Wius  technical  and  possibly  substantial  error. 
But  as  we  are  of  opinion  that  the  verdict  of  the  jury  was 
modifi(Hl  by  its  sptnial  finding,  which  supports  a  judgment 
as  above  suggested,  we  recommend  that  the  judgment  ol 
the  district  court  be  rev(»rsed  and  the  cause  remanded, 
with  directions  to  the  district  court  to  enter  a  judgment  on 
the  verdict  of  the  jury,  finding  that  plaintiff  is  entitled  to 
the  poss(*ssion  of  the  proix^rty  replevied,  under  his  mort- 
gage lien,  and  that  the  value  of  his  possc^ssion  was,  at  the 
time  of  the  return  of  the  verdict,  |117.17,  with  int<»rest  at 
7  per  cent,  from  the  date  of  the  verdict,  and  that  he  re- 
cover his  costs. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  tbe  judgment  of  the  district  court  is  reverse<l  and 
the  causc»  remanded,  with  dir(^*tions  to  the  district  court 
to  enter  a  judgment  on  th<*  verdict  of  the  jury,  finding 
that  plaintiff  is  entitled  to  the  possession  of  the  prop<^rty 
replevi(Hl,  und(*r  his  mortgage  lien,  and  that  the  value  of 
his  poss(»ssion  was,  at  the  time  of  the  return  of  the  ver- 
dict, f  11 7.17,  with  inten^st  at  7  per  cent,  from  the  date 
of  the  verdict,  and  that  he  it»cover  his  costs. 

Bkvebsed. 
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Blanche  Coleman  and  Helen  R.  Coleman,  a  Minor,  by 
Her  Next  Frieni*,  Blanche  Coleman,  appellants. 

V,  6,   \V.  ikliliKW,  EXECITOU,  ET  AL.,  APPELLEES. 

FiLKi*  May  5.  1904.     No.  13,575. 

L  Fnttemal  Insurance  Certificates:  Froc^eeds:  Injunction.  Under 
the  provision  of  section  97,  chapter  43,  Compiled  Statutes,  the 
proceeds  of  a  eertiflcate  of  a  fraternal  benefit  association  are  not, 
before  payment  to  the  person  €?ntitled  thereto,  liable  for  any  debt 
of  a  cerHflcate  bolder,  or  of  any  beneficiary  named  in  such  cer- 
tificate. 

2.  Bquity:  Tm.^TM.  A  court  of  Cfiuity  has  Jurisdiction  to  enjoin  a 
trustee  from  the  mlBappropriation  of  trust  funds  at  the  suit  of  a 
cestui  Que  trust. 

Appeal    from    the    district    court    for    Gage    county: 
1*HAKLES  B.  Lettox,  JiDOB.     RcccrsccL 

tL  O.  KrrtHittffer  and  M,  B.  Davis,  for  appellants. 

(ivlfjifH,  Rittaker  tfe  Bibb  and  Itcavis  &  Reavis,  contra. 

OLriHAM,  C. 

On  April  14,  18^7,  Rcjhert  W.  Coleman  and  Alice  M. 
CnliMiian,  hiK  \\']U\  >;i^ied  and  delivered  their  promissorv 
uote  to  the  Htiite  Hank  of  Humboldt,  Nebraska,  for  the 
i^uiii  of  f35(),  with  iiit(*n*Kt  at  the  rate  of  10  per  cent.  On 
i\w  2d  day  of  July,  1S1I7,  Robert  W.  Coleman  departed  this 
life,  and  on  the  2Sth  thiy  of  August,  1897,  Alice  M.  (^oie- 
man  also  dt^pai'tinl  this  life,  leaving  the  defendant,  S.  W. 
>f4'Gn*w,  a«  exe<*utur  of  her  last  will  and  testament,  and 
plHintifts  lihinrhe  Ccdi  runn  and  Helen  R.  Coleman  as  sole 
Iegat*^*H  of  the  wili.  Ih  fendant  S.  W.  McGrew,  executor 
of  the  (*»tate  of  Ali<e  >I.  Coleman,  was  also  the  personal 
reprenentativc*  of  the  t^s^hite  of  Robert  W.  Coleman.  The 
nciU'  of  the  di^n-iirliint  Imnk  was  proved  against  each  of 
these  estiite*;.  The  t^^hitt^  of  Robert  W.  CohMimn  was  in- 
pjolrent,  and  paid  but  *%0  cents  on  the  dollar  of  its  in- 
debt^diii^K,  bnning  onflmlf  of  the  amount  due  on  the  note 
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this  verdict  was  suflScient  to  have  supported  a  judgment 
by  the  trial  court,  finding  plaintiff  entitled  to  the  posses- 
sion of  the  property,  and  that  the  value  of  his  special 
property  in  the  corn  replevied  was  f  117.17,  and  awarding 
him  a  judgment  for  the  costs  of  the  suit.  Instead  of  ren- 
dering such  a  judgment  as  this,  the  trial  court  rendered 
a  judgment  finding  generally  for  plaintiff.  In  this,  we 
think^  there  was  tt»chni<al  and  possibly  substantial  error. 
But  as  we  are  of  opinion  that  the  verdict  of  the  jury  was 
inodifiKl  by  its  spcnial  finding,  which  supports  a  judgment 
as  above  suggested,  we  recommend  that  the  judgiuent  of 
the  district  court  be  rev<»rsed  and  the  cause  remanded, 
with  directions  to  the  district  court,  to  enter  a  judgment  on 
the  verdict  of  the  jury,  finding  that  plaintiff  is  entitled  to 
the  poss(*ssion  of  the  projK^rty  replevied,  under  his  mort- 
gage lien,  and  that  the  value  of  his  possession  was,  at  the 
time  of  the  r(*turn  of  the  verdict,  |1 17.17,  with  inU^rest  at 
7  per  cent,  from  the  date  of  the  verdict,  and  that  he  re- 
cover his  costs. 

Ry  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  Ww  judgment  of  the  district  court  is  rev<»rsiKl  and 
the  cause  remandcMl,  with  dir(\»tions  to  the  district  court 
to  enter  a  judgment  on  tli(»  verdict  of  the  jury,  finding 
that  plaintiff  is  entitled  to  the  possession  of  the  prop<*rty 
replevi(Hl,  und(T  his  mortgage  lien,  and  that  the  value  of 
his  possi^ssion  was,  at  th(*  time  of  the  return  of  the  ver- 
dict, f  117.17,  with  interest  at  7  per  cent,  from  the  date 
of  the  verdict,  and  that  he  ivcover  his  costs. 

Brvebsed. 
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Ulakohb  Coleman  and  Helen  R.  Coleman,  a  Mlnor,  by 
HEii  Next  Fhiend,  Blanche  Coleman,  appellants. 

V*  S.  \V.  McGliHW,  EXECUTOU,  ET  AL.,  APPELLEES. 
FiLKU  May  5,  1904.    No.  13,575. 

1,  Frfttemal   Insurance   Certificates:    Proceeds:     Injuz^ction.     Under 

the  provision  of  section  97,  chapter  43,  Compiled  Statutes,  the 
proceeds  of  a  certifinate  of  a  fraternal  benefit  association  are  not, 
before  payment  to  the  person  entitled  thereto,  liable  for  any  debt 
of  a  eerlificate  holder,  or  of  any  beneficiary  named  in  such  cer- 

2.  Equity:    Tkisth.     A  court  of  equity  has  Jurisdiction  to  enjoin  a 

trustee  from  the  misappropriation  of  trust  funds  at  the  suit  of  a 

cestui  que  trust. 

Api^eal    from    the    district    court    for    Gage    county: 
(.'haklks  B,  Letton,  Judge.    Bcccrscd. 

A\  0.  Krrtsitigvr  and  M.  li,  Davis,  for  appellants. 

(IvUjijH.  Rinaker  d  Bihb  and  Rcaois  &  Rcavis,  contra, 

Olduam,  C, 

On  April  14,  1807.  Robert  W.  Coleman  and  Alice  M. 
Coleman,  liiw  vvif(%  si^ed  and  delivered  their  promissory 
note  to  the  Htate  Bank  of  Humboldt,  Nebraska,  for  the 
sum  of  |.'{5(K  with  interest  at  the  rate  of  10  per  cent.  On 
i\w  2d  da  J  of  July,  1S97,  Robert  W.  Coleman  departed  this 
life,  and  on  the  28th  day  of  August,  1897,  Alice  M.  Volo- 
man  also  depart^l  this  life,  leaving  the  defendant,  S.  W. 
>[r(trevv,  as  ext-riitor  of  her  last  will  and  testament,  and 
plain titt's  lUanc'he  Coleman  and  Helen  R.  Coleman  as  sole 
legattH*^  of  the  will.  Defendant  S.  W.  McGrew,  executor 
of  the  *^tate  of  A  lire  M.  Coleman,  was  also  the  personal 
reifn*H(^nt^ifive  of  the  estate  of  Robert  W.  Coleman.  The 
noU*  of  th(*  <l(^ft  tidant  bank  was  proved  against  each  of 
these  estates.  The  estate  of  RolxTt  W.  Coleman  was  in- 
Kolvent,  and  paiil  btit  50  cents  on  the  dollar  of  its  in- 
debtedm^p,  leiivinf];  one-half  of  the  amount  due  on  the  note 
54 


8U2 


NEBRASKA  REPORT8.  [Vol.  71 


Coleman  t.  McGrew. 


(o  the  defendant  bank  as  a  charge  against  the  estate  of 
\Uce  M.  Coleman.  After  the  note  to  the  defendant  bank 
had  been  allowed  against  the  estate  of  Alice  M.  Coleman, 
the  executor  sought,  by  motion  filed  at  the  suceeedmg 
term  of  the  county  court,  to  have  the  order  allowing  th.- 
claim  against  the  estate  of  Alice  M.  Coleman  set  aside. 
This  order  was  granted  in  the  county  court,  but  on  error 
nrocmlings  institut^ni  in  the  district  court,  the  oi-der  wa« 
reversed.  The  order  of  the  district  court,  reversing  the 
judgment  of  the  county  court,  was  reviewed  on  error  pro- 
ceedings in  this  court,  in  the  case  of  McGrew  v.  btalc 
Hank,  GO  Neb.  710,  and  afflwnetl.  •  „  ,        „ 

Afterwards,     Blanche     M.     Coleman     and     Helen     B. 
Coleman,    as    sole    legatees    of    Alice    Coleman,    insti- 
tuted   the    present    cause    of    action,    for    the    purpose 
of    restraining    the    executor    of    their    mother's    estate 
and   the   defendant   bank    from    applying   the    fun«b»   m 
ihe  hands  of  the  executor,  received  from  the  proceeds  of 
three  fraternal  benefit  policies,  to  the  payment  of  the 
daim  of  the  bank  against  the  mothei-'s  estate.    The  peti- 
tion filcHl  is  quite  lengthy,  the  material  allegations  being 
that  the  plaintiffs  are  the  sole  legatees  and  heirs  at  law 
of  Alice  M.  (^oleman,  deceased,  and  that  defendant  b.  \\. 
McGrew  is  the  executor  of  her  last  will  and  testament; 
Jhat   at  the  time  of  the  death  of  Alice  M.  Coleman,  she 
was  possessed  of  no  separate  estate  of  her  own,  but  wa.s 
beneficiary  in  a  certificate  held  by  her  husband  in  the 
M<,.lern  Woodmen  of  America,  for  $2,000,  in  the  Ancient 
Order  of  United  Workmen,  for  $2,000,  and  in  the  Knights 
of  Pythias,  for  |2,000;  that  each  of  these  companies  were 
fraternal  benefit  a.ssociations,  authorizetl  under  the  laws 
of  the  state  of  Nebraska;  that  there  wei-e  no  other  assets 
rxcept  the  proceeds  of  these  policies  in  the  hands  of  the 
rx(Hutor,  with  which  to  pay  the  claim  against  the  ^tate 
Th.'  Pi'tition  also  alleged  that  the  claim  had  been  allowed 
through  a  conspiracy  betweim  the  executor  and  the  bank; 
but,  before  passing,  we  might  say  that  there  ,s  no  proof 
whatever  in  the  record  to  sustain  this  allegation.    The  de- 
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fendaoi  executor  answered  the  plaintiffs'  petition,  admit- 
ting^ each  of  the  allegations  except  that  of  a  conspiracy. 
TIic  drf(-ndant  bank  an^^wered,  denying  the  capacity  of  thi' 
plaintiffs  to  maiiitaiD  this  cause  of  action,  challenging  the 
jurisdiction  of  the  district  court,  and  pleading  a  former 
adjudication  of  the  claim  against  the  estate  of  Alice  M. 
Coleman.  On  issues  thus  joined,  there  was  trial  to  the 
court,  judgment  for  the  defendants,  and  plaintiffs  appc^ai 
to  this  court. 

All  the  facts  necessary  to  an  adjudication  of  this  cast* 
are  either  admitted  by  the  pleadings  or  establishefl  without 
contradiction  in  the  record.  These  are,  that  the  claim  of 
the  defendant  bank  had  been  formerly  proved  against  the 
estate  of  Alice  M.  Coleman ;  that  there  were  no  funds  of 
this  estate  in  the  hands  of  the  executor,  except  the  pro- 
ceeds of  the  three  fraternal  benefit  certificates  above  set 
forth;  that  the  executor  had  finally  settled  all  matters  con- 
nected with  the  estate  of  Alice  M.  Coleman,  except  the 
claim  of  the  defendant  bank,  and  that,  when  resti-aiiied, 
he  was  about  to  pay  this  claim  from  the  proceeds  of  one  of 
these  fraternal  benefit  certificates. 

The  first  question,  then,  to  be  determined  is,  were  th(» 
funds  derived  from  the  proceeds  of  these  fraternal  beuc*- 
fit  certificates  assets  of  the  estate  of  the  beneficiary,  whicli 
are  liable  for  the  payment  of  the  debts  of  the  estate,  or, 
are  they  a  trust  fund  in  the  hands  of  the  executor  for  thi^ 
benefit  of  the  children,  heirs  at  law  and  legatees  of  thr 
def(»ndant?  If  these  funds  are  assets  of  the  estate,  and 
liable  for  the  debts  of  the  deceased,  then  plaintiffs  could 
not  maintain  .this  cause  of  action,  for  want  of  a  present 
interest  in  the  funds ;  but,  if  these  funds  are  held  in  trust 
by  the  exei*utor  for  the  plaintiffs,  their  interest  is  imin(»- 
diate  and  the  capacity  to  sue  clearly  exists.  Section  07, 
chapter  43,  CompiUnl  Statutes  (Annotated  Statutes,  G4S9), 
which  was  originally  section  7  of  the  fraternal  beneficiary 
association  act  of  this  state  (ch.  47,  laws  of  1897), provides : 
'•The  money  or  other  b(»n<*fit,  charity,  relief  or  aid  to  Im^ 
l)aid,  provided  or  ren<lered  by  any  society  authorizcnl  to 
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do  business  under  this  act,  shall  not  be  liable  to  attach- 
ment by  trustee,  garnishee  or  other  process,  and  shall  not 
be  seized,  taken,  appropriated  or  applied  by  any  legal  or 
equitable  process,  or  by  operation  of  law,  to  pay  any  debt 
or  liability  of  a  certificate  holder  or  of  any  beneficiary 
named  in  a  certificate,  or  of  any  person  who  may  have 
any  riglit  thereunder,"  This  statute  clearly  exempts  these 
funds  from  the  debts  of  the  testatrix,  and  constitutes  them 
a  trust  fund  in  the  hands  of  the  executor  for  the  benefit 
of  plaintiffs,  who  are  l^atees  and  sole  heirs  at  law  of  the 
d(H*eiised. 

riaving  arrived  at  the  conclusion  that  the  proceeds  of 
th(\**e  fraternal  benefit  certificates  are  not  an  asset  liable 
for  th(»  debts  of  the  estate,  it  follows  that  the  plea  of  res 
judicata  relied  upon  by  the  appellees  is  entirely  unavail- 
ing. The  filing  of  the  claim  for  probate  and  its  allowance 
amounted  to  no  more  than  an  adjudication  of  the  fact  that 
the  estate  of  Alice  M.  Coleman  was  indebted  to  the  defend- 
ant bank  in  the  sum  found  to  be  dm*  on  the  note,  but 
then*  was  nothing  in  this  finding  that  could  determine  the 
qm^stion  of  the  liability  of  the  funds  now  in  the  hands  of 
the  exiH*utor  for  the  payment  of  the  claim.  When  the 
claim  was  allowed,  it  became  a  lien  on  such  funds  in 
tlie  hands  of  the  executor  as  might  legally  be  appropriated 
in  its  discharge,  and  no  other. 

The  same  course  of  reasoning  disposes  of  the  objection 
of  tlie  app(»llees  to  tlio  jurisdiction  of  the  district  court  to 
lu^ar  and  determine  this  cause  of  action.  This  objection 
is  bas(»<l  upon  the  proposition  that  the  county  co\irt  has 
sole  and  exclusive  jurisdiction  of  probate  matters,  but,  if 
we  are  cornnt  in  the  conclusion  already  reached,  the 
question  involvcnl  has  no  connei'tion  with  the  procetnlings 
connocted  with  the  probate  of  the  will  of  the  decease<i.  It 
is  simply  an  ai>pUcation  by  the  cmtui  que  Uiist  to  a  court 
of  equity  for  an  order  restrainiug  the  trustee  from  misap- 
l)ropriatioii  of  the  trust  funds,  and  the  jurisdiction  of  a 
court  of  (Njuity  to  grant  this  relief  is  grounded  on  the 
fuudaiii(*utal  principles  of  cMiuiiy  jurisprudence. 
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W**  thf'iTfore  conclude  that  the  learned  district  court 
vTTvil  m  disitUHsinjc  plaintiffs'  bill,  and  we  recommend  that 
llie  jmlf,niient  of  the  district  court  be  reversed  and  the 
vaim^  n?inanded,  with  directions  to  the  lower  court  to 
r<'iider  judgment  in  favor  of  the  plaintiffs,  permanently 
rnjoiiiing  the  executor  and  the  judgment  creditors  from 
£ipl>lymjj:  the  proceeilfl  of  the  fraternal  benefit  certificates  in 
jlie  hand^  of  the  executor  to  the  payment  of  any  indebted- 
new**  against  the  estate  of  the  testatrix. 

Amks^  C.J  concurB.    Letton,  C,  not  sitting. 

By  the  Court:  For  the  reasons  set  forth  in  the  above 
opinion,  it  \h  rHommended  that  the  judgment  of  th(* 
district  court  be  reverRed  and  the  cause  remanded. 

Reversed. 


James  Muxtagub  v.  Minna  Marttnda. 

Fn^ED  May  5,  1904.    No.  13,586. 

1.  JuriBdlctloU!    AppiOAiu^rcE.    Wlien  a  party  who  bad  made  a  special 

appearance  in  an  action  or  proceeding  moves  the  court  for  aflarm- 
ative  reUef  In  his  own  behalf,  he  thereby  malces  a  general  ap- 
pearance and  subjects  himself  to  the  Jurisdiction  of  the  court 

2.  Hort^g*   Foreclosure:    Distribution  of   Surplus:     New   Parties. 

Upon  the  foreclosure  of  a  mortgage,  and  a  sale  and  confirmation 
thereunder,  if  a  surplus  remains  after  the  payment  of  the  mort- 
gage debt  and  coats,  the  district  court,  in  its  equitable  jurisdic- 
tion, has  full  power,  upon  an  application  being  made  for  a  distri- 
bution of  the  surplus,  to  bring  in  all  parties  necessary  to  a  de- 
termination of  the  ownership  of  the  fund,  and  to  try  and  deter- 
mine that  question. 

3.  Title  by  Prescription:    Tacking:    Privity.    Privity  must  be  shown 

between  adverse  claimants  of  real  estate  before  the  possession  of 
one  can  be  tacKed  to  the  possession  of  the  other  for  the  purpose 
of  completing  title  by  prescription;  but  this  privity  may  exist  by 
grant,  devise,  purrhase  or  descent,  and  the  adverse  possession  of 
an  ancestor  may  be  taken  advantage  of  by  his  heirs,  if  their 
posseesion  bas  been  continuous  with  his,  exclusive,  and  under  the 
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same  claim  of  right  as  made  by  Wm.  In  "uch  ca»e  ^Ij*.  *""**;[ 
and  dlsselstn  made  by  the  ancestor  la  continued  by  the  heirs  and 
relates  back  to  his  original  entry. 

Error  to  the  district  court  for  Dawes  county:  Wiuioi 
II,  Westover,  Judge,    Afflrmed. 

Allen  G.  Fisher,  for  plaintiff  in  error. 
A.  W.  Cntes  and  W.  W.  Wood,  contra. 

Letton,  C. 

This  is  a  proceeding  in  error  to  review  the  action  of 
the  district  court  for  Dawes  county  in  distributing  a  sur- 
plus of  monev  arising  from  a  sale  under  a  mortgage  fon- 
,l08un^    The  facts  are  as  follows:   In  1888,  Albert  Neu- 
man  and  Lulu  Neuman,  his  wife,  resided  tipon  a  certain 
tract  of  160  acr<^  of  land  in  Dawes  county,  which  he  had 
taken  as  a  preemption  claim  and  had  made  final  entry 
upon.    On  the  1st  day  of  August,  1888,  Neuman  and  his 
wife  executed  a  mortgage  to  W.  H.  Lanning,  trustee   to 
secure  a  loan  on  the  premises.    After  the  execution  of  the 
mortgage  a  deed  was  apparently  executed  by  Lulu  Neu- 
,nau,  as  grantor,  her  husband  joining  with  heT  in  the 
(.xeciition  of  the  deed,  to  one  Edward  Roberts.    This  deed 
was  acknowledged  by  Mrs.  Neuman  alone  before  one  Peter 
Hall,  a  justice  of  the  peace  in  and  for  Dawes  county. 
Roberts  moved  upon  the  land  with  his  family  m  March 
1890    and  livetl  there  for  several  years,  when  he  movetl 
to  other  land  adjoining  the  same,  but  fenced  the  Neuman 
tract  together  with  his  other  land,  in  one  inclosure,  Uving 
within    the  inclosure.     In   1895   Roberts   died,   but  hi.s 
widow  remained  in  possession  of  the  premises  until  about 
the  30th  day  of  March,  1900,  when  deeds  were  ex«:uteil 
by  the  heirs  of  Roberts  and  his  widow  to  one  Ld  Ma- 
runda, and  Marunda  took  possession  under  the  same.    On 
.May  17,  1900,  an  action  was  begun  in  the  name  of  the 
M<kinley-Lanning  Loan  &  Trust  Company  to  foreclose 
the  mortgage;     Albert  Neuman,  Lulu  Neuman,  Edward 
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Roberts,  Mrs.  Edward  Roberts  and  the  unknown  heirs  of 
Edward  Roberts  were  made  parties  defendant. 

It  is  stated  in  the  briefs  that  Ed  Alarunda  was  made  a 
party  to  this  foreclosure  action  on  his  own  application, 
and  the  record  shows  that  he  filed  an  answer,  setting  up 
that  he  had  a  legal  interest  in  the  land  in  controversy, 
'^said  legal  interest  being  an  equitable  title  to  the  lands 
described  in  the  plaintiflf's  petition  herein,  by  a  convey- 
ance dated  April  3,  1900/'  and  praying  that  he  be  per- 
mitted to  participate  in  any  surplus  money  remaining 
from  the  sale  of  the  lands.  No  service  was  had  upon 
Albert  Neuman,  and  no  decree  taken  as  to  him,  but  a 
decree  of  foreclosure  was  rendered  in  the  case  against  the 
other  defendants,  oi-dering  the  land  sold  to  satisfy  the 
mortgage.  The  decree  of  foreclosure  makes  no  finding 
with  reference  to  the  interest  of  Marunda  in  the  prem- 
ises. A  sale  was  had  under  the  decree,  and  Marunda 
bought  the  land,  but  this  sale  was  set  aside  and  a  new  sale 
made  to  James  Montague.  This  sale  was  confirmed,  and  a 
deed  ordered  and  made  to  Montague,  March  13,  1903. 
After  the  payment  of  the  mortgage  debt,  there  remained  in 
the  hands  of  the  sheriff  a  surplus  of  $610.45,  which  is  in 
controversy  in  this  case.  On  the  11th  day  of  Januai-y, 
1901,  a  quitclaim  deed  was  executed  by  Albert  Neuman  to 
James  Montague  for  this  land,  which  was  filed  for  record 
on  February  9,  1901,  in  the  office  of  the  county  clerk  of 
Dawes  county.  The  consideration  recited  in  this  deed  was 
the  mortgage  indebtedness  upon  the  land  and  |5  in  hand 
paid.  Ed  Marunda  died  in  August,  1902,  and  his  wife, 
Minna  Marunda,  was  apparently  appointed  administratrix 
of  the  estate. 

A  motion  was  afterwards  filed  by  Minna  Marunda, 
asking  the  court  to  return  to  her,  as  administratrix  of 
Ed.  Marunda,  the  money  paid  in  by  Marrinda  to  the 
sheriff  upon  his  bid  for  the  land,  and  also  praying  for  an 
order  upon  the  sheriff,  to  pay  to  the  clerk  of  the  court  the 
surplus  in  his  hands  arising  from  the  sale  to  Montague.  In 
the  meantime  Montague  had  demanded  the  surplus  from  the 
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sheriff,  which  demand  was  refused,  and  an  action  was 
liroiight  by  him  against  the  sheriflf  to  recover  the  same. 
On  the  17th  of  April,  1903,  a  hearing  was  had  upon  these: 
motions  of  Minna  Marunda.  The  motions  were  sustained, 
and  the  sheriflf  ordered  to  pay  to  the  clerk  of  the  court 
'^the  surplus  now  in  his  hands,  amounting  to  f610.45,  and 
to  further  pay  said  administratrix  the  f900  bid  by  Ed 
Marunda  at  the  sale  which  had  been  set  aside.  Montague 
oxceptiHi  to  tlu«e  orders.  It  appears  that  Minna  Marunda, 
as  the  widow  of  Ed  Marunda,  and  one  Herman  Ma- 
runda, a  brother  of  Ed  Marunda,  had,  before  this  time, 
filed  petitions  for  a  part  of  the  surplus,  and  the  court 
ordered  that  the  plaintiflf  and  James  Montague  plead  to 
said  applications  within  30  days.  On  July  13,  1903, 
Montague  filed  a  special  appearance,  and  objections  to  tlie 
jurisdiction  of  the  court,  which  objections  were  overruled, 
and  exceptions  taken,  whereupon  he  presented  to  the  court 
a  denmnd  for  a  trial  by  jury,  which  was  refused  and  ex- 
(H*ption  taken.  Afterwards,  he  filed  an  answer,  setting  up 
that  he  was  plaintiff  in  another  action  pending  against  the 
sht^iflf  for  the  same  money;  that  the  court  has  no  juris- 
diction; denies  the  ownership  of  Ed  Marunda  or  his  heirs 
to  the  land  in  question ;  alleges  that  the  premises  were  the 
homestead  of  the  Neumans  until  the  year  1900,  and  alleges 
that  the  facts  set  forth  in  the  petition  do  not  constitute  a 
clause  of  action.  A  reply  was  filed  by  the  Marundas  deny- 
ing every  allegation  in  this  answer.  Hearing  was  had 
upon  the  21st  day  of  July  upon  the  issues  thuis  framed. 
The  court  found  that  the  land,  at  the  time  of  the  death  of 
Ed  Marunda,  belonged  to  him,  and  descended  to  his  heirs, 
subject  to  the  dower  estate  of  his  widow,  Minna  Marunda; 
ascertained  the  value  of  her  dower  estate,  and  the  shades 
of  the  rc^spective  petitioners;  directed  the  payment  of  the 
s;nue  tx)  them,  and  found  generally  in  favor  of  the  peti- 
tioners and  against  Montague.  Exceptions  were  taken, 
and  a  bill  of  exceptions  duly  settled  and  filed,  w^hich  pre- 
sents the  evidence  in  support  of  this  prm^eeding  for  review. 
As   to  the  spe<-ial   app<^arance  and  obje<*tions  to  the 
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jurisdiction  of  the  court,  filed  by  James  Montague  on  the 
33th  of  July,  1903,  it  is  sufficient  to  say  that,  on  the 
17th  day  of  April,  at  the  time  that  the  hearing  was  had 
upon  the  motions  of  Minna  ^larunda,  above  mentioncnl, 
the  record  shows  that  an  appearance  wai^i  made  by  Mon- 
tague, objecting  to  the  motions;  and,  further,  a  motion 
was  made  on  his  own  behalf  by  Montague,  seeking  to  put 
the  powers  of  the  court  in  motion  for  his  own  benefit. 
Uy  thus  apx)earing  and  invoking  the  action  of  the  court, 
Montiigue  appeared  generally  in  the  cause,  and  could 
not  afterwards  be  heard  to  say  that  his  appearance  was 
only  special.  The  objections  to  jurisdiction  were  properly 
overruled.  As  to  the  demand  for  a  jury  made  by  Mon- 
tague, a  court  of  (^uity  had  obtained  jurisdiction  of  the 
I>arti<>R  and  of  the  subject  matter,  by  virtue  of  the  fore- 
closure procwHling  and  the  subsequent  appearance  made 
by  likl  Marunda  and  Montague,  and  the  widow  and  heirs 
of  Marunda.  Confirmation  had  been  had,  and  the  surplus 
had  been  brought  into  court  as  section  854  of  the  code 
l>rovides.  All  persons  who  claimed  to  have  any  interest 
in  the  surplus  being  before  the  court,  it  was  within  its 
power,  as  it  was  its  duty,  to  retain  the  cause  for  all 
purposes  necessary  to  determine  the  matters  still  pend- 
ing, and  to  do  complete  and  final  justice  between  the 
parties.  To  voluntarily  relinquish  its  jurisdiction  over 
the  fund,  which  was  in  its  possession,  would  be  to  sur- 
render one  of  the  most  beneficial  powers  of  a  court  of 
chancery.  The  fund  being  in  the  hands  of  the  court, 
it  was  its  duty  to  ascertain  to  whom  it  belonged,  and  not 
to  relegate  the  parties  to  another  court  for  that  purpose. 
No  error  was  committed  in  retaining  the  matter  of  the 
determination  of  the  ownership  of  the  surplus  in  its 
hands,  and  in  refusing  the  demand  for  a  jury  made  by  Mon- 
tague. The  action  was  not  one  of  those  in  which  a  con- 
stitutional right  to  a  jury  trial  exists.  It  was  not  in 
assumpsit,  as  was  Yager  v.  Exchange  Nat,  Bank,  52  Neb. 
321,  cited  by  plaintifl"  in  error.  These  considerations  also 
dispose  of  the  assignment  that  the  court  erred  in  directing 
the  sheriff  to  pay  the  surplus,  into  court. 
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Objection  is  made  that  the  decision  is  not  sustaimMl 
by  sufficient  evidence,  is  contrary  to  the  weight  of  evi- 
dence and  is  contrary  to  law;  and  further  objections  are 
made  to  the  court's  admitting  the  documentary  evidence 
of  the  applicants.  As  to  the  dec^d  from  Lulu  Neuman  to 
Edward  Roberts,  it  appears  that,  at  ithe  time  this  deed  was 
made,*  the  property  was  the  homestead  of  Albert  Neuman 
and  Lulu  Neuman.  The  deed  was  not  acknowledged  by 
Albert  Neuman,  and  consequently  is  void,  since,  in  onler 
to  convey  a  homestead  in  this  state  the  instrument  must 
be  exe(nited  and  acknowledged  by  both  husband  and  wife. 
It  appears,  however,  that,  immediately  upon  the  execu- 
tion of  the  deed,  the  Neumans  moved  off  from  this  land 
to  another  tract  in  the  vicinity,  and  possession  was  taken 
by  Roberts,  under  claim  of  title,  in  March,  1890.  Roberts 
resided  thereon  with  his  family  for  4  or  5  years.  H(* 
tlu^n  bought  an  adjoining  tract,  known  as  the  Heckman 
chum,  and  moved  there,  but  retained  possession  of  the 
Ncniman  tract  and  fenced  it  in  with  40  acres  of  the  Heck- 
man claim.  There  is  evidence  that  Roberts  cut  hay  upon 
this  land  and  cultivated  part  of  it,  and  that  he  exerciser! 
(exclusive  control  and  actual  ownership  over  it  during  his 
lifetime,  under  claim  of  title.  After  Roberts'  death,  his 
widow  and  family  continued  to  live  upon  the  200  acre 
tract,  and,  in  1900,  deeds  were  executed  by  Caroline 
Roberts,  th(»  widow  of  Edward  Roberts,  and  by  all  his 
(children  and  heirs  to  Ed  Marunda.  The  evidence  shows 
that  Marunda  took  possession  of  the  land  under  these 
deeds,  and  kept  the  same  until  his  death,  and  that  his 
widow  continued  his  possession  until  the  spring  of  1903. 
The  testimony  is  conflicting  in  regard  to  the  condition 
of  the  fences  around  the  Neuman  and  Heckman  tracts, 
but  there  is  sufficient  evidence  to  support  the  conclusion 
of  the  district  court  that  the  acts  of  Roberts,  of  his  widow 
and  heirs  after  his  death,  and  of  Marunda  in  relation  to 
the  occupancy  and  passession  of  such  land,  were  sufficient 
to  constitute  a  notorious,  exclusive,  adverse  and  contin- 
uous possession,  und(T  claim  of  title,  ad  against  all  the 
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world,  dnring  the  period  from  March,  1890,  until  after 
the  dc*uth  of  Shirunda  in  August,  1902.  The  void  deed 
fT'om  Xeunian  and  wife  to  Roberts,  under  which  he  took 
]j<>sH(-sKioD  of  the  premises,  was  sufficient  to  constitute 
rolor  of  title.  The  statute  of  limitations  b^an  to  run 
as  Hooii  as  he  took  possession  of  the  premises  under  this 
<1('(n1.  His  subsequent  removal  to  the  Heckman  40  acres 
lul joining  this  tract  did  not  stop  the  running  of  the 
stiittite,  because  he  kept  continuous  adverse  possession 
of  the  Xeuman  land,  nor  did  his  subsequent  death,  since 
his  widow  and  heirs  continued  to  hold  under  his  claim 
of  title.  It  would  seem  that  the  bar  of  the  statute  was 
ruTuplete  in  favor  of  the  heirs  of  Roberts  before  the  deed 
(0  Marurida,  but  Marunda's  possession  being  derived  un- 
*Ier  the  title  of  Roberts  continued  the  adverse  possession. 
The  Roberts'  title  by  prescription  had  fully  ripened  into  a 
[)(Tf«*ct  title  before  the  beginning  of  the  foreclosure  suit, 
and  before  the  execution  of  the  quitclaim  deed  from  Neu- 
nian  to  Montague,  under  which  Montague  claims  the  title 
to  the  surplus. 

A  number  of  the  objections  made  in  the  brief  of  the 
plaintiff  in  error  are  not  available  to  Montague  with 
reference  to  the  title  of  Ed  Marunda,  for  the  reason  that, 
ntider  the  testimony,  the  bar  of  the  statute  was  complete 
a.s  against  Neuiiian  and  Montague,  while  the  title  was  still 
in  the  heirs  of  Roberts.  Since  neither  Neuman,  nor  his 
grantee,  Montague,  had  any  title  to  the  land  at  that  time, 
or  at  the  time  Marunda  took  it,  they  have  no  standing  in 
fourt  to  complain  as  to  technical  defects  in  the  convey- 
ances from  Roberts'  widow  and  heirs  to  Marunda. 

It  is  further  urged  that,  under  the  authority  of  Zweibel 
V,  Mffers^  69  Neb.  294,  the  possession  of  the  widow  and 
heirs  of  Roberts  can  not  be  tacked  to  the  possession  of 
Roberts,  in  order  to  continue  the  running  of  the  statute 
of  liiintations.  There  is  no  doubt  of  the  correctness  of  the 
rule  laid  down  in  the  syllabus  of  that  case,  that  privity 
must  be  shown  between  adverse  claimants,  before  the 
poHsession  of  one  can  be  tacked  to  the  possession  of  the 


812  NEBRASKA  REPORTS.  [Vol.  71 


Montflgne  v.  Mtnuida. 


other,  for  the  purpose  of  completiug  title  by  prescription. 
But  the  plaintiff  in  error  aaserts  that^  and»  the  holding 
of  the  opinion  in  that  ease,  thare  can  be  ho  priyity  of 
poR^88ion  unless  by  direct  grant  or  derise.  While  it  is 
po<toible  that  the  language  of  the  opinion  may  be  so  con- 
strued, we  do  not  think  that  it  was  intended  to  hold,  in 
that  case,  that  there  can  be  no  privity  of  posse^iion  be- 
tween ancestor  and  heirs  Without  a  specific  grant.  It 
is  essential  that  each  occupant  must  show  a  derivatiye 
title  from  his  predecessor,  in  order  to  link  his  possession 
with  that  taken  under  the  original  entry,  but  the  pos- 
session of  the  heir  is  regarded  as  a  continuance  of  that 
of  the  ancestor  on  account  of  his  privity  of  blood.  Bliss, 
Code  Pleading  (3d  ed.),  sec.  235;  Leonard  t?.  Ijcotvard,  7 
Allen  (Mass.),  277;  Rowland  v.  Williams,  28  Ore.  515, 
32  Pac.  402;  Low  v.  Schaffcr,  24  Ore.  239,  38  Pac.  678; 
Witt  V.  fit.  Paul  d  N.  P.  R,  Co.,  38  Minn.  122,  35  N.  W. 
862;  Haynes  v.  Boardman,  119  Mass.  414,  Where  the 
widow  and  heirs  continue  to  hold  possession  acquired  by 
I'^he  ancestor  under  the  same  claim  of  title,  there  is  such 
a  privity  between  them  that  the  ouster  and  disseisin  be- 
gun by  the  ancestor  is  continued  by  them,  and  relates 
back  to  his  original  entry.  In  the  Zweihel  case,  the  factf; 
did  not  show  such  a  continuous  possession,  under  claim  of 
title  made  by  the  heirs,  and  the  language  must  be  con- 
strued with  refen^nce  to  the  facts  in  that  casa 

A  number  of  other  objections  to  the  decree  of  the 
court  are  urged  in  the  brief  of  the  plaintiff  in  ewor,  but, 
under  the  view  which  was  taken  by  the  trial  court  of  the 
evidence  in  the  case,  with  which  we  agree,  they  can  not 
be  urged  by  Montague,  since,  if  he  had  no  title  to  the 
surplus,  he  can  not  complain  of  the  manner  of  its  distri- 
bution. 

Upon  a  consideration  of  the  whole  record,  we  are  of 
the  opinion  that  the  judgment  of  the  district  court  was 
right  and  that  it  should  l>e  affirmed. 


Ames  and  Oldham,  CC,  concur. 
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By  the  Court:    For  the  n^awims  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


David  A.  Stiiom;  v,  Arthur  Eggert. 

FiLKD  May  5,  1904.     No.  13,588. 

1.  Verdict:    TNSTRrtTio.vs,     A  verdict  clearly  contrary  to  the  instruc- 

tions of  the  court  shoiikl  be  set  aside. 

2.  :    Evii>E,Nt'E.    Evidence  examined,  and  held  not  to  sustain  the 

verdict. 

EiiKOR  to  th(*  diKlriet  court  for  Dawes  county:  Wil- 
liam H,  WESTOVKi^  pTi  JKiK,     Hrrvrsed. 

Allen  Ck  Fiffiiir,  for  [ihiintTtt  in  error. 

A.  TF-  Critrs,  contra. 

Lettox,  C. 

This  action  wuh  originally  l^rought  bi^fore  a  justice  of 
the  pi*are  in  Dawes  county  hy  the  d(»fendant  in  error, 
hen*inafter  csilliHl  tlie  |daintitl\  who  sought  to  rc^'over 
from  th(^  plaint itf  in  error,  hereinafter  called  the  de- 
fendantt  the  Nuni  of  ¥lT(),ri8,  for  work  and  labor  which 
he  alleg4*d  hr^  j)(Tf(»rni(^(]  for  thr^  def(»ndant  at  his  request. 
A  trial  was  liad  and  jud^rnu^iit  rendercnl,  an  appeal  taken 
to  the  district  court  when*  the  cause  was  tried  to  a  jury, 
and  jufl,L^iiu*nt  r**n<h^red  in  favnr  of  the  phiintiff  for  the 
exact  aaumiit  ilaiaicd  Ijv  liini,  to  wit,  $170.58.  Error 
proceeding  have  hfY^n  ]uosecvih  d  by  the  d(»f(»ndant  to  this 
court  The  defi'n<lant  is  engaged  in  fanning  and  also 
to  a  certain  extt^nt  in  luinl>eriTig.  In  April,  1J)0(),  the  plain- 
tiff agi'e(*d  to  nork  fur  liiiii  by  the  day  on  his  fariu,  for 
|1  a  dayj  no  time  bein^  sp(H  itied  during  which  the  con- 
tract wliuiild  rnn.  Afti^nvards,  he  worked  at  the  saw- 
mill and  hnnl^nring  ciunp  of  tlu*  defendant.     It  appears 
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that  sometiino  in  August  or  September,  1900,  a  verbal 
agreement  was  made  between  the  plaintiff  and  defendant, 
by  which  the  defendant  agreed  to  convey  to  the  plaintiff 
a  certain  tract  of  land,  upon  which  there  was  standing  a 
.quantity  of  saw  timber,  in  payment  for  which  the  plain- 
tiff was  to  allow  the  defendant  to  retain  f30  then  due  him 
for  labor,  and  plaintiff  was  to  cut  all  timber  fit  for  saw 
purposes  over  12  inches  in  diameter,  then  standing  upon 
this  tract  of  land.  The  evidence  shows  that  this  lumlwa- 
camp  was  situatinl  some  5  or  6  mile«  from  the  farm  of  the 
defendant;  that  when  the  plaintiff  first  moved  near  the 
sawmill,  he  moved  into  a  house  belonging  to  one  Bren- 
nan;  that,  afterwards,  some  dispute  arising  between  tb(» 
parti(\s,  this  house  was  torn  down,  and  he  was  forced  to 
move  into  a  U^nt  which  stood  near  the  sawmill,  on  the* 
tract  of  land  defendant  was  to  convey  to  him  under  thf 
oral  agrcHMHi^nt ;  and  that,  afterwards,  a  house  was  built  by 
the  plaintiff,  with  lumber  furnished  him  by  the  def<»udant. 
But  his  h()us(»  proved  to  be  erectcxl  upon  land  which  was 
outride  of  the  limits  of  the  tract.  After  the  land  was 
surveyed,  and  it  was  found  that  it  did  not  belong  to  de- 
f(»ndant,  plaintiff  again  moved  into  the  t<mt  netir  the  saw- 
mill, where  he  lived  until  the  fall  of  1901,  when  he  left 
the  place. 

The  principal  defense  is,  that  a  settlement  had  been 
had  between  the  parties;  and  the  defendant  further  sets 
up  a  count(»rclaim  for  damages  in  the  sum  of  $300,  which 
he  claims  h(»  suffennl  by  reason  of  the  failure  of  plaintiff 
to  cut  the  timber  upon  the  land.  Both  the  settlement  and 
count(»rclaim  were  deniinl  by  the  plaintiff.  The  def(*ndant 
brought  into  court  and  tendered  a  deed  to  the  land  t4> 
plaintiff,  to  be  delivered  when  he  completes  the  cutting  of 
the  timber  thiTeon.  The  evidence  in  the  case  very  largely 
consists  of  (»n tries  in  the  books  of  the  plaintiff  and  de- 
f(»u(lant,  together  with  the  ejcplanations  of  the  siune,  the 
prin«i])al  i'outlict  being  with  regard  to  the  settlement 
wliirli  llie  <l(»f(»ndant  claims  to  have  mad<»  on  Novc^nber 
11,   1900,  and  as  to  whethcT  or  not  the  contract  for  the 
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purcliase  of  tlit*  land  wrh  rescinded  by  defendant.  It  ap- 
jK^i's  from  the  testimony  that  there  were  about  58,000 
f<H^t  of  saw  timber  left  standing  upon  the  land,  at  the 
Htiio  the  pluiutifl"  left  it.  The  court  instructed  the  jury 
with  reference  to  the  counterclaim :  "As  to  the  counter- 
claim intei'jMised  by  the  defendant,  you  are  instructed 
that  the  bunli^ii  of  pn>af  is  upon  the  defendant;  and,  be- 
fore he  can  recover  upon  the  said  counterclaim  he  must 
satisfy  you  by  a  pn*pt)nderance  of  the  evidence  that  h(» 
sold  and  ileliverod  pOHsession  to  the  plaintiff  of  the  land 
heJVt(>fore  dr'scribc^;  that  plaintiff,  to  pay  for  the  same, 
was  to  cut  the  saw  timber  as  set  forth  in  the  said  counter- 
claiiri,  and  that  he  at  all  times  has  been  reiidy  and  willing 
to  make  a  good  and  valid  deed  to  the  said  land,  wh(»n 
the  plaintiff  should  comply  with  his  part  of  said  con- 
tract* If  you  believe  from  the  evidence  that  said  contract 
for  the  siile  of  the  hnid  was  made  between  the  pai*ti(»s 
aH  alleged  in  defendjiut's  answer  and  counterclaim,  and 
that  the  plaintiff  complied  with  his  part  of  said  contract, 
\nth  the  exce[>tion  of  cutting  about  58,000  feet  of  saw 
tinU>er  theif^from,  then  you  are  advised  that  the  d(»f(*ndant, 
ujKm  making  a  deed  to  the  plaintiff,  wouhl  be  entitled  to 
i-ecover  from  the  phiintiff  the  value,  as  shown  by  the  evi- 
dences of  cutting  said  58,000  feet  of  logs."  The  giving 
of  this  instrueticjn  was  excerpted  to  by  d(»f(mdant  and  is 
jissijrued  as  error.  It  is  urged  that  this  instrn(»tion  is 
rrroiieous,  bi^eause  it  omitted  the  fact  that  |30  was  to  b(* 
criHlKed  to  plain ti IT  us  a  first  paynumt  on  the  land,  and 
for  various  ulher  reasons  which  it  is  not  necessary  to 
ronsider,  since  it  is  apparent  from  the  verdict  that  the 
jury  must  Imvi^  f*nnirl  that  the  def(»ndant  faibnl  to  prove 
timt  he  sold  ami  dt^livered  possession  of  th(»  land,  and  that 
he  has  been  ready  and  willing  to  make  a  valid  <1(hh1  to  the 
same  when  the  plaintiff  should  comply  with  his  part  of 
the  contract.  Tliere  is  a  sharp  conflict  in  the  testimony  in 
regiird  in  this  matti-r.  While  the  parties  agrw  that  the 
tiiiiljer  was  to  Ik*  cut  in  exchange  for  the  land,  yet  they 
rlisa'riTu*  ai^  to  Ihi^  (irne  within  which  this  was  to  be  done. 
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lhv\  furtii(»r  disagree  as  to  whether  possession  of  the 
hiiul  was  ever  actually  taken  by  plaintiflf,  and  further 
(lisagrcH*  as  to  whether  or  not  defendant  informed  plain- 
tilT  that  he  wanted  to  use  the  land  himself,  and  rescinded 
the  eontraet.  Upon  this  conflicting  evidence  it  is  ap- 
parent from  the  verdict  that  the  jury  found  for  the  plain- 
tiff and  against  the  dc^fendant-  upon  the  matter  of  the 
counterclaim,  and  this  tinding  being  supports  by  the 
<»vidence  will  not  be  disturlKMi.  Hence,  the  defendant 
could  not  have  been  prejudiced  by  the  omission  from  this 
instruction  of  the  mattcTs  of  which  he  complains. 

It  is  furth(T  assign(?d  that  the  verdict  is  not  sustained 
by  the  evidi^nce  and  is  contrary  to  the  instructions  of  the 
court.  The  jury  were  properly  instructed  as  to  the  de- 
f(»nse  of  settlemtmt.  It  appears  from  the  evidence  of  both 
parties  that  a  settlement  was  had  between  them  upon 
the  14th  day  of  September,  1900,  by  which  |30  was 
credited  to  i)lHintiff  upon  the  contract  for  the  sale  of  the 
land,  and  |10  was  found  to  be  still  due  and  owing  to  him. 
Acc(^pting  the  t(\stimouy  of  plaintiff  as  true  in  regard  to 
the  labor  that  he  pi^rformed  after  the  14th  day  of  Sep- 
tember, 1900,  and  giving  him  crinlit  for  the  |40  still  in 
the  hands  of  Strong,  the  evidence  fails  to  show  that  the 
defendant  o\v(»s  him  the  amount  found  due  by  the  verdict. 
It  is  apparent  that  the  jury  disregarded  the  setthnuent, 
entirely,  when  tlu\v  gave  the  plaintiff  a  verdict  for  the 
full  anumnt  clainuHl. 

\\V  doubt  very  much  wh(»tlier  the  nu)st  expert  book- 
k(M»[KT  could  arrive  at  any  clear  or  dctinite  c<mclusiou 
from  the  d(*f(»ndaut's  books,  as  to  what  credits  he  was 
cntitlcHl  to.  After  our  examination  of  the  defendant's 
l>ookk(M^ping,  wo  do  not  wonder  that  the  jury  (entirely  dis- 
regarded all  his  entries  and  his  oral  testiuiony,  as  to  pay- 
ments mad(»  by  him.  Api)ar(*ntly,  Ix^ing  unable  to  arrive 
at  any  ch^fiuite  conclusion  from  his  books  or  his  testi- 
mony, as  to  what  crcMlit  he  should  have,  the  jury  gave 
the  plaintiff  all  he  asked  for,  by  way  of  penalty  for  the 
(h»f(»u(lant\s  carelessness.     Such  a  verdict  can  not  stand. 
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UndtT  the  iustruction  of  the  lourt,  the  jury  should  have 
taken  into  con^^ideration  the  settlement  of  September  14, 
1900j  and  given  Eggert  credit  only  for  what  he  earned 
after  that  time,  In  addition  to  the  amount  then  due  him. 
For  the  failure  of  the  jury  to  follow  the  instruction  of 
the  court  with  reference  to  sett  lenient,  and  the  verdict 
being  in  exeess  of  the  amount  shown  by  the  testimony  to 
be  due  the  plaintiff,  the  case  should  be  reversed. 

Ames  and  Oldham^  CG,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judpnu^ut  of  the  dit^trict  court  is  reversed  and 
cause  remanded  for  further  proceedings. 

Reversed. 


Hudson  J*  Winnf;tt  et  al,,  appellants,  v.  Geouge  A. 
Adams  bt  al.,  appellees. 

Filed  Mat  5.  1904,     No.  13.386. 

1.  Civil  and  Political  Bights.     A  civil   rlEht  Is  a  right  accorded  to 

ev^r>'  member  of  a  district,  community  or  nation;  a  political  right 
Is  one  exerrigsai)Ie  In  the  administration  of  government 

2.  Primary  Election:  Et^uiTV.     A  court   of  equity  will  not  undertake 

to  supervise  the  acts  and  management  of  a  political  party  for  the 
protectioti  of  a  purely  political  right, 

Appeal  frmii  the  distrirt  court  for  Lancaster  county: 
Edwabd  P,  Holmes,  Judge.    Affirmed, 

Hall  d  Mar  lay,  for  appollants. 
Billingslejf  d  Oreenr,  contra. 

Albert,  C. 

ThiK  is,  a  Biitt  for  roli^^f  \ty  injiuh  tion,  brought  on  the 
lOth  day  of  Mat,  lOfri.    Ak  the  only  question  in  the  case 
ifi,  whothf^r  the  far(s  stiittd   in  tht*  petition  are  sufficient 
5S 
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to  constitute  grounds  for  e(]uit^ble  n4ief,  it  will  be  nec- 
essary to  examine  the  petition  at  some  length.  Omittinjr 
the  formal  parts,  and  some  matters  not  necessary  to  an 
understanding  of  the  case,  the  petition  is  as  follows: 

"The  plaintiffs  complain  of  the  defendants  and  say  that 
the  defendant  George  A.  Adams  is  the  chairman  of  the 
republican  county  central  committee  of  Lancaster  county, 
and  that  the  said  Walter  L.  Dawson  is  secretary  of  said 
committee,  and  the  defendants  Frank  A.  Graham,  Julius 
Dietrich,  George  H.  iloore,  Stanley  Wicks,  Howard  L. 
Heatty,  William  Lawlor,  James  Stevenson,  Charles  AA'. 
Spears,  William  A.  GnM^i,  Andrew  G.  Billmeyer,  John  S. 
Uishop,  Dominick  G.  Courtney,  William  A.  Leese,  Edwin 
R.  Mockett,  Alva  L.  Pound,  James  H.  Valentine,  Victor 
Seymour,  Lee  J.  Dunn,  William  J.  Blystone,  Charles  B. 
< 'apron,  J.  H.  Amos  and  Harry  G.  Abbott  are  members 
of  such  central  committee,  representing  the  several  pi***- 
(*inct«  of  the  several  wards  in  the  city  of  Lincoln  in  said 
rounty;  that  said  ri^publican  county  central  committ<v 
ionsists  of  20  members  from  the  city  of  Lincoln  and  its 
various  precincts,  and  that  there  are  32  members  of  said 
central  committee  from  th(^  various  country  i)rei:incts  in 
said  ((rnnty ;  that  the*  country  precincts  are  representee!  on 
said  c(»utral  committcH*  as  follows:"  (Here  follows  a 
list  of  the  members  from  the  country  precincts.)  There 
being  in  all  52  memlx^rs  from  both  city  and  country  pre- 
cincts of  said  county  c(»ntral  committee.  That  it  requires 
a  majority  of  said  members  to  adopt  any  rules  or  regula- 
tions for  the  governing  of  primary  elections  to  be  held 
in  said  county.  That  said  republican  county  central  com- 
mittee is  the  governing  authority  of  the  republican  party 
within  said  county  and  in  said  several  precincts  and 
wards  of  said  city,  within  the  meaning  of  chapter  27  of 
the  laws  of  1899,  being  sections  125a  to  125/,  chapter  26, 
<'ompiled  Statutes,  1901  (Annotated  Statutes,  5800- 
.">811). 

^*That  the  plaintiflFs  herein  are  republicans  and  quali- 
fied electors  of  the  city  of  Lincoln,  Lancaster  county,  Ne- 
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braska,  and  as  sucli  the  said  Hudson  J.  Winnett  is  a 
{candidate  for  the  nomination  of  the  republican  party  of 
»aid  county  of  Tjamaster  for  the  office  of  state  senator; 
and  that  Orlando  W.  Webster  and  William  B.  Linch  ai*e 
candidates  for  the  nomination  of  the  republican  party  of 
said  county  for  the  house  of  representatives  of  the  Ne- 
braska legislature,  and  are  seeking  nomination  to  said 
respective  offices  at  the  hands  of  the  republican  county 
convention  of  Lancaster  county,  Nebraska,  and  intend, 
if  nominated  by  said  convention,  to  run  for  said  offices 

at  the  generdl  election  to  be  held  on  the day  of 

November,  1902;  aud  as  such  candidates  for  said  respect- 
ive offices  they  desire  to  submit  their  names  to  the  quali- 
fied republican  voters  of  said  several  precincts  and  wards 
in  said  city  and  to  submit  to  the  qualified  republican 
voters  of  said  wards,  and  each  precinct  thereof,  a  list  of 
delegates  to  the  regular  republican  county  convention  of 
th(^  republican  party,  in  their  respective  interests  and 
favorable  to  their  nominations  for  said  respective  offices. 

"That  the  regular  county  convention  of  said  republican 
party  in  said  county,  for  the  purpose  of  making  nomina- 
tions to  be  voted  upon  at  said  regular  el  (nation,  is  fixed 
to  be  held  at  the  city  of  Lincoln,  aforesaid,  on  Wednes- 
day, the  21st  day  of  May,  1902;  and  that  the  regular 
primary  election  of  said  party  within  said  county  is  set 
for  Tiie^ay,  the  20th  day  of  May,  1902,  at  which  election 
delegat<^  are  to  be  chasen  to  take  part  in  said  county 
convi^ntion.  That  such  primary  election  in  said  several 
[irecincts  of  said  several  wards  in  the  city  of  Lincoln  will 
be  under  the  control  and  supervision  of  said  defendants, 
respcK^^tively,  as  chairman,  secretary  and  committcH^men, 
as  aforesaid;  that  the  said  George  A.  Adams  as  chairman 
of  said  central  committee,  by  and  under  the  rules  of 
pnictice  governing  said  primary,  is  to  print  the  ballot 
to  be  voted  upon  at  such  primary  election  and  have  full 
and  ( omplete  charge  of  the  preparation  and  distribution 
thereof. 

"And  the  plaintiffs  further  say  that  the  said  defendants 
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and  each  of  them  unlawfully,  wrongfully  and  fraudulently, 
and  for  the  purpose  of  preventing  these  plaintiffs  from 
submitting  a  list  of  delegates  favorable  to  them  and  their 
int4?rests  in  each  of  said  precincts,  and  for  the  purpose? 
of  preventing  said  qualified  republican  electors  in  said 
several  precincts  from  voting  upon  a  proposed  list  of 
del(?gates  favorable  to  each  of  said  plaintiffs  herein  tor 
said  offices  for  which  they  are  candidates,  are  threaten- 
ing, and  are  about  to  put  in  force  and  apply  a  pretende<l 
rule  or  regulation,  alleged  to  have  been  adopted  by  said 
central  committee,  in  words  and  figures  following,  to  wit: 
"  'All  ballots  shall  be  printed  by  the  chairman  of  the 
county  central  committee.  Nothing  shall  be  placed  upon 
the  ballot  except  the  list  of  delegates  selected  at  the 
caucus,  the  names  of  the  candidates,  and  at  the  top  of  the 
ballot  shall  be  printed  "Official  Ballot,"  and  between  the 
names  of  the  delegates  sufficient  space  shall  be  left  in 
which  to  write  a  name  or  names,  other  than  those  printed 
on  the  ballot,  and  at  the  top  of  such  ballot  shall  be  print«l 
a  circle,  so  that,  if  desired  by  the  voter,  the  whole  list  of 
d(»h^gates  may  be  yoU^  for  by  one  mark;  those  that  neg- 
lect to  make  said  mark  shall  not  invalidate  such  ballot, 
l)ut  the  vote  will  be  countc*il  for  the  delegates  unscratehod. 
Said  list  of  delegates  shall   be  printed  on  plain   white 

r  "  Trovided,  that,  in  such  voting  precincts  aB  may  have 
two  or  more  candidatins  contesting  for  the  delegates  to  the 
county  conventicm,  said  candidates  may  submit  their  re- 
sjx^ctive  tickets  to  the  primai*y  election  for  settlement, 
and  not  be  bound  by  the  caucus  rule.  Said  tickets  shall 
bo  certificHl  to  the  secretary  of  the  county  central  com- 
mittee by  the  committ<M»men  of  the  precincts  and  printwl 
by  th(»  chairman  of  the  county  central  committee,  but  said 
agre(*m(»nt  between  the  candidates  shall  not  operate  to 
pr(^v(»ut  holding  a  caucus,  if  the  'committ<H»man  s(h«  fit 
so  to  do,  and  the  caucus  ticket  shall  also  be  printed  by 
ih(^  chnirmnn  of  the  county  conlral  committee.  The  tickets 
presented  by  the  candidates  shall  be  printed  the  same  as 
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iu  Kec-  4,  All  of  Haiti  caiidi(lat(\s  shall  file  with  the  sec- 
rt'tary  of  the  county  central  commit t^H^  a  written  state- 
ment of  their  a^f^niietit  as  to  the  tickets  to  be  used  at 
th(t  primary-  And  the  name  of  the  office  for  which  the 
candidate  is  rnnnin^r  shall  be  placed  thereon;  also  the 
Uiune  of  the  nomin(H's  selecte<l  by  the  caucus,  whether 
he  reHid(*8  in  that  prerinct  or  not.'  ^ 

''That  the  siiid  pret<*nded  rule  is  unreasonable,  fraud- 
ulent and  unjust,  and  beyond  the  power  of  said  committcH' 
to  enact,  and  cr^ntnirv  to  the  provisions  of  the  statute* 
governing  primary  elections  in  this  state;  and  neitlu^r 
under  said  statute  nor  by  virtue  of  their  general  authority 
did  said  committee  have  the  power  or  right  to  enact  an:l 
to  put  in  force  an  unreasonable  or  unjust  rule,  design(*!d 
to  prevent  the  republican  voters  of  said  several  precincts 
and  wards  from  expressing  their  choice,  and  preventing 
these  plaintiffs  and  each  of  them  from  submitting  to 
such  electors  a  list  of  delegates  in  his  interests  to  be  voted 
upon  at  said  primary  eh^ction.     ♦     ♦     ♦ 

"The  plaintitt's  further  allege  that,  while  said  rules  and 
regulations  pretended  to  have  been  passed  or  adoi)t(*d 
and  promulgated  at  a  meeting  of  the  county  central  com- 
mittee, yet,  your  plaintilTs  allege  the  fact  to  be  that  there 
was  in  truth  and  in  fact  no  uu^eting  of  the  republican 
county  central  committee  of  said  county;  but  the  fact  is 
that  the  city  members  only  of  said  republican  county  cen- 
tral committee  met  together,  formulated  and  pretended 
to  adopt  and  promulgate  said  rules  and  regulations  for 
the  government  of  said  primary  election;  but  plaintiffs 
allege  that  they  did  not  have  a  majority  present  at  such 
meeting  of  said  county  central  committee,  but  had  in 
fact  only  about  20,  and  that  more  than  32  members  of 
said  county  central  committee  were  absent,  and  knew 
nothing  about,  and  had  nothing  whatever  to  do  with  said 
rules  and  regulations;  and  that  said  rules  and  regulations 
are  void,  for  the  reason  that  the  city  members  of  said 
<ommittee  have  no  right  or  authority  to  formulate,  adopt 
and  pass  rules  and  regulations   for  the  government  of 
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said  primary  election  in  the  absence  of  the  members  of 
said  central  committee  from  all  of  the  various  country 
precincts,  said  members  being  32  in  number. 

"Plaintiffs  further  say  that  the  caucuses  provid(xl  for 
in  said  rule,  and  to  which  the  full  and  complete  authority 
is  pretendcMi  to  be  given  to  dictate  what  shall  be  placeil 
ui)on  the  ballot  to  be  voted  at'  such  primary  election,  arc 
in  no  way  subject  to  the  restriction  as  to  qualifications  of 
voters  pr()vided  by  law  above  referred  to;  and  that  th«» 
aim  and  object  of  said  pretended  rule  is  to  nullify  and 
(»vade  the  provisions  of  said  statute  as  to  qualifications 
of  voters,  by  leaving  the  real  and  substantial  sel(*ctiou 
to  the  caucus  instead  of  to  the  real  primary  election ;  and 
that  at  said  caucus  meetings  no  rules  as  to  qualifications 
of  voters  will  be  applied,  and  if  said  rule  is  put  in  full  force 
and  effect  it  will  annul  and  make  a  mere  form  and  fariv 
the  primary  election. 
^  "Plaintiffs  further  allege  that,  if  said  defendants  are 
p(»rmitt(Hl  to  apply  said  rule  and  enforce  the  same,  they 
will  be  wholly  without  i-emeily;  that  by  and  under  tlie 
l>retended  rules  which  said  defendants  have  thrt»atene<l 
and  arc*  about  to  enforce,  as  aforesaid,  the  said  defendants, 
(»xcept  the  said  Dawson  and  Adams,  and  each  of  them, 
are  made  the  chairman  of  the  several  caucuses  of  th^, 
several  precincts  in  which  they  are  committeemen  and 
are  given  the  power  to  name  the  secretaries  thereof,  and 
that  they  are  threatening,  and  are  about  and  intend  to 
exercise  said  power  and  operate  said  caucuses  in  such 
wise  as  to  wholly  prevent  these  plaintiffs  and  each  of 
them  from  bringing  before  the  republican  voters  any  dele- 
gates or  proposed  delegates  favorable  to  their  nomination. 

"That  if  said  rules  and  regulations  as  promulgated  are 
])ernntted  to  be  put  in  force  by  said  defendants,  as  they 
now  contemplate  doing,  it  will  result  in  each  of  said 
plaintiff's  being  prevented,  unless  they  can  control  the 
caucuses  in  their  respective  wards,  from  submitting  a 
list  of  d(»legates  to  be  voted  for  at  the  primary  election 
to  the  county  convention,  because,  'under  such  rules,  no 
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rLUMlitliLk^  can  submit  a  list  of  delegates  to  be  voted  for 
at  said  primary  election  unless  such  candidate  can  con- 
trol the  raiituses  in  the  various  precincts  of  said  city 
of  rjini'oln;  and  that  at  said  caucuses  there  is  no  regula- 
tion or  ijiialification  for  voters,  any  person  from  any 
part  of  tli(*  city^  whether  republican,  democrat  or  popu- 
list can  attend  such  caucuses  and  vote;  so  that  the  right 
to  have  a  list  of  delegates  to  the  county  convention  voted 
for  at  Maid  primary  election  depends  upon  the  ability  of 
(*;tch  candidate  to  pack  and  control  a  caucus;  and  that 
waid  method  of  selecting  delegates  under  said  rules  be- 
i'omes  lai'gely  a  question  of  brute  force,  and  that  said 
rules  and  regnlaticmfs  are  vicious,  unfair  and  unjust. 

"In  considi^ ration  whereof,  and  inasmuch  as  the  plain- 
tiffs are  without  ad«N|uate  remedy  at  law,  and  will  suffer 
great  and  ineparahU:  injury  in  case  said  defendants  are 
permitted  to  carry   out  their  wrongful  and   fraudulent      ^ 
sehenie,  ajs  afore!<ai(l,[lhe  plaintiffs  pray  that  a  temporary  // 

injunction  issue,  enjoining  said  defendants  and  each  of 
them,  their  agents,  .servants,  employees  or  representatives, 
from  putting  in  force  or  in  any  manner  applying  said 
pretended  rule  or  rules,  or  any  other  rule  or  rules  or 
pretended  regulations  of  any  sort,  designed  to  or  which 
will  operate  to  prevent  the  said  plaintiffs  and  each  of  them 
from  fairly  submitting  to  the  republican  voters  of  said  i 

sevei'al  precincts  or  any  of  them  at  said  primary  election  j 

proposed  list  of  delegates  favorable  to  their  nominations 
and   intercxsts,  to  be  voted  upon,  and  enjoining  and  re 
straining  them  from  printing  or  authorizing  to  use  at  such 
primivry  election  in  said  precincts  or  any  of  them  any 
form  of  ballot  which  does  not  contain  the  list  of  delegates 
in  iiach  precinct  proposed  by  and  favorable  to  these  plain- 
tiffs and  each  of  them,  and  to  be  voted  for  along  with  * 
,snr]i   oHht  propoJ^i^l  delegates  as  may  be  presented  to  \ 
said  defendants,   in  order  that  a  full,  fair  and  fn^  ex- 
prt\ssi(m   of  a  preference  and   choice   of  the  republican     >^ 
vot^^rs  of  said  s^^veral  precincts  may  be  had;/that  upon 
the  tinal  hearing  of  this  cause,  said  injunction  may  be 
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made  permanent,  and  for  such  other  and  further  relief 
aH  justice  and  equity  may  require.*' 

A  general  demurrer  to  the  petition  was  sustained,  and 
the  suit  dismissed.    The  plaintilTs  appeal. 

The  doctrine  that  «iuity  is  conversant  only  with  mat- 
ters of  property  and  the  maintenance  of  civil  rights,  and 
will  not  interpose  for  the  protection  of  rights  which  are 
mert^y  political,  is  supported  by  an  almost  unbroken  line 
of  authorities,  Fletcher  v.  Tnttlc,  151  111.  41,  25  L.  R.  A. 
143;  Sherhlan  v.  Volrin,  78  111.  237;  State  v.  Aloe,  152 
Mo.  466,  47  Ir.  R.  A.  393;  Giles  v,  Harris,  189  U.  S.  475; 
In  re  Sawyer,  124  U.  S.  200;  Green  v.  Mills,  69  Fed.  852, 
30  L.  E.  A.  90.  In  the  last  case,  the  authorities  in  sup- 
port of  this  doctrine  are  reviewed  at  some  length.  In 
(^iles  V.  HarHs  it  is  said:  "The  traditional  limits  of  pro- 
ctHHlings  in  equity  have  not  embraced  a  remedy  for  politi- 
cal wrongs.*' 

A  civil  rifiht  is  "A  right  accorded  to  every  member  of  a 
district,  community  or  nation,''  while  a  political  right  is 
"A  right  exercisable  in  the  administration  of  government.'' 
Anderson's  Law  Dictionary,  905.  In  2  Bouvier's  Law 
Dictionary,  929,  it  is  said:  "Political  rights  consist  in 
the  power  to  participate,  directly  or  indirectly,  in  the 
estiiblishment  or  management  of  the  governments  These 
lK)Iitical  rights  are  flxe<l  by  the  constitution.  Every  citi- 
zen has  the  right  of  voting  for  public  officers,  and  of  being 
elected;  these  are  the  political  rights  which  the  humblest 
(itlzen  possesses.  Civil  rights  are  those  wliich  have  no 
reflation  to  the  establishment,  support,  (fr  management  of 
the  government.  These  consist  in  the  power  of  acquiring 
and  enjoying  property,  of  exercising  the  paternal  or  niarl- 
tal  powers,  and  the  like.  It  will  be  observed  that  every 
one,  unless  deprived  of  them  by  sentence  of  civil  death,  is 
in  the  enjoyment  of  his  civil  rights,  which  is  not  the  case 
with  political  rights;  for  an  alien,  for  example,  hajs  no 
political,  although  in  full  enjoyment  of  his  civil  righta" 
The  rights,  for  the  protection  of  which  the  plaintiffs  in- 
voke the  chancery  powers  of  the  court  in  this  case,  fall 
squarely  within  the  definition  of  political  rights. 
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NotwitliJ^timdiii^  tin*  array  of  authorities  which  support  ■ 
it,  wo  should  not  can*  to  ronimit  ourselves  unqualifit^dly 
to  the  (h)eiriiie  lliat  a  rourt  of  equity  will  not  under  any 
t  ircumwtanut^  interft^re  for  the  protection  of  political 
rii!:hts.  Kut,  wi'  think  it  ik  perfectly  safe  to  adopt  the 
dot  trine  to  the  extent  of  holding  that  a  court  of  equity 
will  not  iindi^rtaki*  ti*  snp^^rvise  the  acts  and  management 
of  a  iM>Iitical  party,  for  tlie  proU^ction  of  a  purely  politi- 
eal  right.  We  do  not  overlook  the  fact  that  primary 
ehntlon.s  have  heionie  the  stilgect  of  legislative  regulation, 
and  it  may  lie  eou*HHUMl  that  each  member  of  a  political 
party  has  a  riglit  to  a  ytnee  in  such  primaries,  and  to  s(vk 
noniinatiim  for  pnhHc  office  at  the  hands  of  his  ]>arty. 
lint,  wlien  he  is  deni(*d  tfiese  rights,  or  unreasonably 
hanii>«*red  in  their  exi^rciBe^  he  must  look  to  some  other 
suurce  than  a  court  of  fH|uity  for  redress.  To  hold  othcT- 
wise  would  (*«tablitsh  what  could  not  but  prove  a  mosi 
mim*lievo»8  pn^talentj  anrt  would  be  a  long  step  in  the* 
dinH'tion  of  making  a  t^ourt  of  equity  a  committee  on  cre- 
fli'ntials,  and  the  final  arbitrator  between  contesting 
tleli^gatioiiR  in  political  conventions.  The  voters  them- 
s(*lve8  are  tomiM^tent  to  deal  with  such  matters  without 
the  guiding  hand  of  the  chancellor,  and  it  will  make  for 
their  lndei}endencej  self  reliance  and  ability  for  self  gov- 
ernment, to  iKi-mit  them  to  do  so.  It  is  true,  they  may 
make  mistakes,  but  courts  themselves  have  been  known 
to  err,  i" 

It  is  therefore  recommended  that  the  decree  of  the  dis- 
trict court  he  affirmed. 

Glakvtllb,  C,  concura 

By  the  Court:    For  the  reasons  stated  in  the  foregoing 
opinion,  the  deere<^  of  the  district  court  is 

Affirmed. 

SKnowiCK,  J. 

It  does  not  aiqK*ar   from  the  allegations   of  the  peti- 
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tion,  as  quoted  in  the  opinion,  that  the  committee  had 
taken  the  n<*cessiiry  steps  to  hold  a  legal  primai^y  election 
under  the  statute. 

I  ccmcur  in  the  conclusion  r(*ached  but  not  in  the  reason- 
ing employed. 


LiJSETTA  SoiiT,  Administratrix,  et  al.,  appellants,  v. 
Lewis  ('.  Anderson,  appellee^ 

Filed  May  5.  1904.     No.  13.508. 

1.  Homestead:   Conveyance.     The   acknowledgment   by   both   husband 

and  wife 'of  i.n  Instrument  whereby  It  is  sought  to  convey  or  in- 
cumber a  homestead,  is  an  essential  step  in  the  due  execution  of 
such  instrument 

2.  Acknowledgment.    That  such  instrument  was  thus  acknowledged 

should  appear  from  the  instrument  itself  in  the  form  of  a  cer- 
tificate of  the  officer  before  whom  the  acknowledgment  was  taken, 
and,  in  the  absence  of  such  certificate,  it  is  not  competent  to  show 
by  parol  that  the  Instrument  was  in  fact  acknowledged^ 

Appeal  from  the  district  court  for  Hamilton  county: 
I»ENJAM1N  F.  GooD^  JuDGE.     Affirmed. 

Hainvr  &  Smithy  for  appellants. 

J.  if.  Daj/f  contra, 

Albert^  C. 

Three  opinions  have  already  been  filed  in  this  case, 
StHi  62  Nel).  153,  03  Neb.  734,  67  Neb.  103.  The  foUowing 
from  th(*  last  opinion  is  sufficient,  for  present  purposes, 
to  show  the  nature  of  the  suit. 

"Lusc^ttii  Solt,  widow  and  administratrix  of  Jacob  Solt, 
br()u«::ht  this  suit  against  Anderson,  joining  the  heirs  at 
law  of  the  interstate,  as  re(iuir<Ml  by  section  335a,.  chapter 
23,  Compiled  Statutes  (Annotated  Statutes,  5185),  set- 
ting up  a  contract  'entenxl  into'  between  said  Jacob  Solt, 
in  his  lif(»time,  and  said  Anderson,  for  the  sale  of  certain 
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land  held  by  Solt>  and  praying  for  specific  perfornianiu* 
tliereof/' 

Wlieu  the  case  reached  the  district  court,  an  amended 
sinswer  wius  fihnlj  setting  forth  that  the  premises  in  ques- 
tion, at  the  time  the  contract  was  made,  were  the  family 
homestead  of  the  plaintiff  and  her  husband,  not  execHxl- 
ing  $2,000  in  value  and  less  than  160  acres  in  extent,  and 
that  the  said  contract  was  not  acknowledged  by  the  plain- 
tiff and  her  husband,  or  either  of  them,  as  requii*ed  by 
the  homestead  act,  and  is  therefore  void.  It  is  conced(Ml 
that  the  premises  were  the  homestead  of  the  parties  at  the 
time  the  contract  was  made.  The  contract  was  introductxl 
in  evidence,  and  bears  no  certificate  of  any  officer  author- 
ized to  take  acknowledgments  that  it  was  acknowledged, 
nor  does  it  appear  that  any  such  certificate  was  ever 
made.  It  was  signed  and  witnessed  before  a  justice  of 
the  peace,  and  the  plaintiff  introduced  parol  evidence  to 
the  effect  tliat  it  was  in  fact  acknowledged.  This  evidence 
is  contradicted  by  evidence  introduced  by  the  defendants, 
but  the  evidence  on  that  point  clearly  preponderati^s  in 
favor  of  the  plaintiff.  The  court  found  in  favor  of  the 
defendants  and  decreed  accordingly.  The  plaintiff  ap- 
peals. 

The  only  question  presented  by  the  rex^ord  is,  whether 
it  is  competent  to  show  by  parol  that  an  instrument, 
purporting  to  convey  or  incumber  a  homcn^tead,  which 
bears  no  certificate  of  acknowledgment,  was  in  fact  ac- 
knowledged? If  it  is,  then  the  decree  of  the  district  court 
is  clearly  against  the  weight  of  evidence  and  should  be 
reversed. 

We  think  the  question  should  be  answered  in  the  nega- 
tive. Section  12,  chapter  73,  CompiliHl  Statutes  (Anno- 
tated Statutes,  10212),  provides:  "Every  officer  who  shall 
take  the  acknowledgment  ♦  *  *  of  any  deed,  shall 
indorse  a  certificate  thereof,  signed  by  himself,  on  the 
deed."  Section  46  provides :  "The  term  Meed,'  as  used  in 
this  chapter,  shall  be  construed  to  embrace  every  instru- 
ment in  writing,   by  which   any   n^al   estate  or  inter(»st 
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therein  is  created,  aliened,  mortgaged  or  assigned,  or  by 
which  the  title  to  any  real  estate  may  be  affected  in  law 
or  equity,  except  last  wills,  and  leases  for  one  year  or 
for  a  leHH  time."  Section  4  of  the  homestead  act  (Com- 
piled Statutes,  ch.  36;  Annotated  Statutes,  «203)  pro- 
vides: "The  homestead  of  a  married  person  can  not  be 
conveyed  or  incumbered  unless  the  instrument  by  which 
it  is  convey(Ml  or  incumbered  is  executed  and  acknowl- 
<Hlgwl  by  both  husband,  and  wife." 

The  foregoing  sections  are  in  pari  materia,  and  should 
be  construed  togi^ther.  Section  4  makes  the  acknowledg- 
ment of  an  instrument  affecting  the  title  to  the  home- 
stead of  a  married  person  an  essential  step  in  its  execu- 
tion, and  unless  such  step  is  taken  the  instrument  is  void. 
Horhach  v.  Tyrrell,  48  Neb.  514 ;  Havemeyer  v.  Dahn,  48 
N(»b.  530;  Lintoa  v.  Cooper,  53  Neb.  400.  Section  12  pro- 
vides that  the  evidence  of  such  step  shall  be  perpetuated 
by  the  certificate  of  tlie  officer  taking  the  acknowledg- 
ment indorsed  on  the  instrument  itself.  The  sections 
read  together  show,  we  think,  that  it  was  the  intention  of 
the  lawnmkers  that  it  should  appear  from  the  instrumoit 
itself,  that  every  step  essential  to  its  due  execution  had 
b(H*n  taken.  As  we  have  seen,  the  acknowleclgment  is  an 
essential  step,  when  the  property  affected  by  the  instru- 
ment is  a  homestead,  and  it  should  therefore  appear  on 
the  instrument  itself;  and  its  omission  therefrom,  like  the 
omission  of  any  other  essential  step,  renders  the  instru- 
ment invalid;  and  it  can  not  be  supplied  by  parol. 

We  do  not  overlook  the  cases  holding  that,  as  between 
the  parties,  an  acknowledgment  of  a  conveyance  or  an 
instrument  affecting  the  title  to  real  estate  is  not  es- 
sential, and  that  the  office  of  an  acknowledgment  is  to 
furnish  authentic  evidence  that  the  instrument  has  been 
duly  executed,  and  is  entitled  to  record.  Linton  v.  Cooper, 
53  Neb.  400;  Fish  v,  Osgood,  58  Neb.  486.  But  those 
cases  have  no  application  where,  as  in  the  case  of  a  home- 
stead, the  acknowledgment  is  an  essential  step  in  the 
exivution  of  the  instrument,  and  n(Mther  of  them  contain 


Vor>.  71]  JANUARY  TERM,  1904.  S2;> 


Bolt  V.  Anderson. 


any  hint  or  siiggt  tstir»n  of  a  relaxation  of  the  rule  which 
rcHiuires  such  inHtruau*nts  to  show,  of  themselves,  a  sub- 
stantial corapliante  with  all  the  requirements  of  the 
statute. 

B*^au8e  of  the  pecuHar  statutory  provision^  of  the  dif- 
ferent states,  if  is  not  easy  to  find-  authorities  directly 
in  point.  Tho^e  bearing  on  the  question  under  consid- 
eration are  eolliTted  in  1  f'yc.  p.  616.  In  Elliott  v.  Peir- 
isol,  1  Pet.  (U.  S.)  *328,  the  court  said: 

**lVhat  the  law  re«jinres  to  be  done,  and  appear  on 
riH'ord,  can  only  iu'  done,  and  made  t^  appear  by  th(» 
rtnH>rd  itself,  or  nn  exemplification  of  it;  it  is  perfectly 
immat<^rial,  whether  there  be  an  acknowledgment  or 
privy  (Examination  in  form,  or  not,  if  there  be  no  record 
made  of  the  privy  exiimination;  for,  by  the  express  provi- 
sions of  the  law,  it  is  not  the  fact  of  privy  examination, 
only,  but  the  nnording  of  the  fact,  which  makes  the  dcnnl 
i^ifeetnnl  to  pass  the  estate  of  a  feme  covert,^' 

In  Lesser  of  Wafaon  i\  Bailey^  1  Binn.  (Pa.)  470,  2 
Am.  Dee.  462^  where  the  certificate  of  acknowledgment 
was  defective,  parol  evidence  was  offered  to  supply  th(» 
omission,  and  was  refuscnl.  Yeates,  J.,  who  deliven»d  th(» 
opinion,  said:  "Such  parol  testimony  ought  not  to  b<' 
receivcMi.  It  leads  to  great  uncertainty  and  mischiefs  in 
tracing  titles  to  real  estates  at  a  distant  day."  This  lan- 
guage was  cited  with  approval  by  Tilghman,  (\  J.,  in 
Jourdan  v.  Jourdan,  9  S,  &  E.  (Pa.)  268,  11  Am.  Dec.  724. 
To  th(*  same  effect  is  Barnet  r,  Barnet,  15  S.  &  R.  (Pa.) 
72,  16  Am.  Dec.  516;  Lovden  v.  Bhjthe,  27  Pa.  St.  22,  67 
Am.  Dec.  442.  In  Limlley  r.  Smith,  46  111.  523,  the  (\\u^- 
tion  arose,  whether  a  d(»fect  in  the  acknowhHlgm<*nt  could 
be  explained  or  sui)plied  by  parol  evidence.  Th(^  court  said  : 
"We  next  come  to  the  consideration  of  the  <iU(»stion, 
whetheT  the  di^fect  in  the  acknowh^lgment  couhl  b(»  ex- 
plained by  th(»  parol  evidence  of  the  justice  who  certifiinl 
it?  In  the  case  of  Elliott  v,  PeivHol  1  Pet.  (U.  S.)  *32S, 
the  court  held  that  where  an  acknowlcnlgment  failed  to 
state  that  a  feme  covert  was  examined  separate  and  apart 
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from  her  hihsband,  an  to  whether  she  had  executed  the 
d(MHl  voluntarily,  the  defeit  could  not  be  supplied  by 
parol.  At  the  common  law,  a  feme  covert  could  only  ac- 
knowledge* that  she  transferred  her  real  c^stiite  or  relin- 
<|uished  h(»r  dower  by  a  fine  and  r<H-overy,  and  it  was,  and 
could  only  be,  by  matter  of  record.  The  acknowletlg- 
ments  pn^scribt^d  by  statute  are  intended  to  take  the  plac<' 
of  such  alienations  by  record,  at  least  so  far  as  the  wife's 
<'state  or  interest  is  concerned.  And  the  acknowlwlg- 
ment  can  not  rest  partly  in  writing  and  partly  in  parol. 
When  it  is  renu^mbert^,  that  the  deeds  of  conveyance  by 
marricHl  women  for  the  transfer  of  their  real  estate  or 
the  relinquishment  of  their  dower,  do  not  take  effect  by 
delivery  as  other  dtHnls,  but  only  by  being  acknowbHlgnl 
in  the  mode  i>rescrib<Hl  by  the  statute,  we  should  hesitat4» 
long  to  permit  the  officer  who  made  the  defective  cer- 
tificate, or  some  other  person,  to  subsequently  supply  the 
defect  by  oral  evidence." 

Running  through  all  the  cases  will  be  found  a  strong 
f<M*ling  against  the  admission  of  parol  evidence  to  show 
the  due  execution  of  instruments  aflfei*ting  the  title  to 
n^al  estate.  The  prt^ent  case  shows  that  such  feeling 
is  not  unreasonable,  and  that  sound  considerations  of 
public  policy  demand  that,  Avhere  an  acknowUnlgment  is 
ne'cessiirj''  to  give  effect  to  an  instrument,  the  evidence  of 
the  fact  of  such  acknowleclgment  shall  be  pn^em^cHl  in  a 
piTmanent  form,  and  not  left  to  the  memory  of  living 
witnesses.  In  this  instance,  after  the  lapse  of  ten  yi^ai-s, 
witnesses  took  the  stand  and  testifie<i  to  the  exact  l(»gal 
phras(K)logy  used  by  the  parties  in  acknowledging  the 
d(HHJ;  other  witnesses  were  quite  clear  that  no  such  lan- 
guage was  used.  Human  memory  should  not  be  put  to 
such  a  strain,  nor  land  titles  left  to  r(«t  on  so  uncertain 
ground. 

It  is  ther(»for(»  re<'ommended  that  the  decree  of  the  dis- 
trict court  be  afflrmcHi. 


Fawcett  and  (iLanvili.k,  (T.,  concur. 
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By  the  Court :     For  the  reasons  stated  in  the  foregoing 
opiBion^  the  decTee  of  the  district  court  is 

Affirmed. 


Julian  B,  Allen  et  al.,  ArPELLAXTS,  v.  Puiscilla  Dunn 

BT  AL.,  ArPELLEES. 

Fnaa)  Mat  5,  1904.     No.  13.474. 

L  Mortg'ag^  Foreclosure:  Nonneootiabi^  Instruments.  A  mortgage 
Been  ring  a  note  containing  a  provision  that,  in  case  any  taxes  or 
Assesstnents  shall  be  levied  against  the  legal  holder  of  the  in- 
debtedness on  account  of  the  loan  within  the  state  in  which  the 
mortgaged  property  is  situate,  the  party  of  the  first  part  will 
pay  the  aajue,  renders  the  note  nonnegotiable. 

2.  Note  and  Mortgage:  Notice.     A  note  and  mortgage  executed  at  the 

same  time  atid  aa  parts  of  the  same  transaction  will  be  construed 
together,  and  riie  purchaser  of  the  note  and  mortgage  will  be 
charged  with  knowledge  of  the  contents  of  the  mortgage. 

3.  Uffuryx     Contract  for  the  loan  of  money  as  set  out  in  the  opinion, 

held  to  be  usurious. 

4.  — .    There  is  no  authority  under  the  laws  of  this  state  for  the 

taking  of  inter^flt  on  any  loan  or  forbearance  of  money  for  more 
than  one  year  in  advance,  for  the  purpose  of  obtaining  more  than 
the  Icpal  rate  of  interest  on  the  money  loaned. 

5.  Answers    Si^KKiriEKcr.    An  answer  will  be  liberally  construed  with 

a  view  to  upholding  it  as  stating  a  defense,  if  its  sufficiency  is 
challenged  for  the  first  time  on  appeal. 

6.  Evidence.     Evidence  examined,  and   held  sufficient  to  sustain   the 

plea  of  usury. 

APi'tTAL   from   the  district  court   for  Garfield   county: 
-James  N.  Paul»  Judge.    Affirmed, 

J.  A,  Dotiqhts  and  Guy  Larcrty,  for  appellants. 
G,  L  Brmjtj  siud  E.  J.  Clements,  contra, 

KlRKPATRlCK,  0. 

On    tlu^   4th    flaj   of  S(^pteinber,   1886,    Priscilla    Dunn 
procurtid  a  loan  of  f<H)0  from  the  American  Investment 
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Company.  A  note  and  mortgage  were  executed  to  P.  O. 
Refsil,  who  seems  to  have  been  acting  as  a  trustee  for  the 
investment  comjiany.  A  mortgage  was  given  on  certain 
lands  in  Garfield  county  to  secure  the  loan.  Soon  after 
the  note  and  mortgage  were  made,  they  were  sold  to  the 
trustees  of  the  estate  of  William  S.  Pierson.  Subse: 
(juently,  and  after  the  commencement  of  this  foreclosure 
proceeding,  the  trustees  died,  this  cause  having  been  re- 
vived in  the  name  of  the  present  appellants. 

The  defense  interposed  by  the  appellees  is  that  the  con- 
tract for  the  loan  was  usurious.  The  trial  court  so  found, 
and  the  cause  is  brought  to  this  court  on  appeal.  The 
(•orrectn<*8s  of  the  judgment  of  the  trial  court  is  chal- 
lenged upon  three  grounds:  First,  that  the  trial  court 
erred  in  adjudging  the  contract  usurious;  second,  that, 
even  if  it  is  usurious,  appellees  failed  to  establish  this 
deft^nse  by  competent  evidence;  third,  that,  in  any  event, 
the  not<»  and  mortgage  were  sold  long  before  maturity,  for 
value,  in  the  usual  course  of  business,  and,  for  that  reason, 
the  defease  of  usury  can  not  be  succt^ssfuUy  interposed. 

R(»garding  the  contention  last  mentione<l,  it  is  disclosed 
tlurt  the  mortgage  contains  a  provision  in  the  language 
following:  "It  is  further  agreed  that,  in  esse  any  taxes 
or  ass^'ssments  shall  be  levied  against  the  legal  holder 
of  this  indel)ten(»ss  oii  account  of  this  loan,  within  the 
state  or  territory  in  which  the  property  mortgaginl  shall 
be  situat(»,  the  said  party  of  the  first  part  agr(»es  to  pay 
the  same.''  The  note  and  mortgage  were  execut(»d  on  the 
same  day,  and  are  parts  of  the  same  transaction,  and 
must  be  ccmstrutHl  <o<::(*ther.  In  the  cai^e  of  Votistef^dinc 
r.  Moon\  (>5  Neb.  290,  this  court  had  under  consideration 
a  mort*!:ag(»  containing  a  conditi(m  identical  in  language 
with  that  (luoted  above;  and  in  that  case  it  was  expressly 
held,  that  such  a  provision  in  a  mortgage  rendered  the 
note  which  it  stnunMl,  the  note  and  mortgage  being  parts 
of  the  same  contract,  non negotiable.  To  the  same  eflFect 
is  Garnrft  i\  Mrj/rrs,  ({5  Neb.  287.  We  are  content  with 
the  doctrine  announced   in  these  cases,  and   upon  their 
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sinthority  the  note  io  controversy  is  nonuogotiable,  and  it 
foJlotts  that  appellants  are  in  no  better  position  than  the 
imyee  named  in  the  note. 

The  first  question  iir^^ied  by  appellants,  and  mentioned 
an  firKt  in  this  opinion,  is,  whether  the  transaction  as 
detailed  by  appellees  is,  in  fact,  usurious.  The  testimony 
tiiscloses  that  appellees  desired  a  loan  of  $600.  There 
ji4  some  uncertainty  under  the  evidence,  whether  the  writ- 
t(^n  ai>plicatinn  for  the  loan  signed  by  appellees  was  for 
f 000  or  for  |(>90.  But,  in  any  event,  appellees  only  de- 
sired a  loan  of  |f>00,  and  this  is  the  amount  of  money  re- 
i(4ved.  The  note  and  mortgage  which  appellees  executeil 
were  for  f  690^  and  drew  interest  at  the  rate  of  7  per  cent, 
per  annum.  The  interest  paid  by  appellees  was  |48.30  a 
year,  or  a  total  for  5  years  of  f241.50.  Add  to  this  th(» 
¥00  which  was  added  to  the  face  of  the  note  as  principal, 
and  which  appellees  never  received,  and  it  will  make  the 
intt^rest  on  the  |600  for  5  years  |331.50;  or  f31.50  more 
than  10  per  cent.  int+*rest  on  $600  for  5  years. 

It  is  contended  on  behalf  of  appellants  that  adding  the 
$00  to  the  principal  was  simply  taking  3  per  cent,  in  ad- 
vance for  the  5  years,  and  that  under  the  statute  this  is 
permissible.  We  do  not  think  that  the  contention  made 
can  be  sustained  under  the  statute  fixing  the  rate  of  in- 
t^^rest  that  may  be  charged.  Section  1,  chapter  44,  Com- 
l>iled  Statutes  (Annotated  Statutes,  6725),  concerning!: 
interest,  is  in  the  following  language:  "Any  rate  of  in- 
terest which  may  be  agreed  upon,  not  exceeding  ten  dol- 
lars per  yc^ar  upon  one  hundred  dollars,  shall  be  valid 
upon  any  lonn  or  forbearance  of  money,  goods  or  things 
in  action;  which  rate  of  interest  so  agreed  upon  may  be 
taken  yr^irly,  or  for  any  shorter  period,  or  in  advance, 
if  so  expressly  a|2:i'(^^L"  This  section  authorizes  the  tak- 
ing of  interest  annually,  or  for  a  shorter  pericxl,  or  in 
advance,  if  expressly  so  agrec^l;  but  we  fail  to  find  therein 
any  authority  Cor  taking  intiTest  for  5  years  in  advanc(\ 
The  fOO  added  to  th«^  note  as  principal,  tog(»ther  with  7 
per  cent,  on  tht*  p\i\(\,  which  appellees  actually  receivtMl, 
5fi 
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would  jnsl  (Mjnal  10  jM*r  crut.  on  \\u*  .^(JOO  loan  for  ih  • 
period  of  T)  years.  l»v  rlu*  tornis  of  (In*  contract  ontercd 
into  ImMwjmmi  the  parti<  s,  ih(»  nK»rtj;a.!Lr<M*  oach  rear  r<H-(*iv(ii 
*s<;.:*,0  upon  llir  s\H)  addcMl  to  the  faco  of  tho  note,  and 
w  hirli  ai»])<dl<»e>^  had  never  recced ved — nioiM*  than  10  per  cent. 
This  was  a  mere  device  to  enable  Ihe  payee  to  rolleri  nion- 
ihan  10  per  rent.  inlen»st  on  the  money  loaucnl,  and  taints 
tho  transaction  an  ith  nsnry. 

We  have  made  a  earefnl  examination  of  tln^  authorities 
cited  hy  ap|»ellanls  and  timl  none  whi<h  sustain  tin*  d<M- 
tiine  conlendinl  for,  so  that  we  do  not  deem  an  extcMided 
discussion  of  tin*  cases  neci^ssary.  It  is  qniU*  (dear  that 
under  our  statute  the  takin<r  <>f  inter<*st  for  nn>re  thati 
<Mie  year  in  advance  is  nnau(hori/.ed,  if  hy  such  ai-tion 
uioi-e  than   10  pei- cent,  interest  is  received. 

It  is  tinaliy  cont<*nded  ihat,  even  thon'::h  usury  did  in 
fact  exist  in  the  transaction,  y<'t,  the  bni'den  of  estaldish- 
\\\ix  thai  fact  is  upon  tln^  ap[Kdlees,  and  that  they  hav<- 
faihMl  in  the  proof.  I'roin  a  can^ful  examination  of  the 
entire  i-ecnrd,  \\r  ai*(»  of  oi)ini(Ui  that  tin*  tindinj^  of  ih4- 
trial  cuint  u|>on  that  <|uestion  is  clearly  rii;:ht.  On  the 
oral  ar.miment  of  th(*  cause,  it  was  conten<l(*d  hy  appellant^ 
that  th(^  answei-  tiled  in  the  case  is  insnlVnient  as  a  pJ<'a 
of  usury.  This  (jueslicui  is  not  ]>resente<l  in  tin*  briefs, 
and  seeuis  not  to  have  been  brouiiht  to  the  att(*ntion  of 
the  trial  court.  Under  this  state*  of  tin^  facts,  tin*  ans\v<*r 
\\'\\\  be  liberall\  coiistru(Ml,  witii  a  view  to  u[dn)ldinji  it  a^ 
stalini::  a  ^ood  defense,  and,  so  ctuistrued,  it  is  sntticieni 
as  a  plea  of  usury,  l-'rom  an  examination  of  the  c»ntire 
record,  we  are  convinced  that  the  jn<lj»iin*nt  of  the  trial 
court  is  riuht.  It  is  th(*refor(*  rec()mniend(Hl  that  th'* 
judjxtnent  be  allirmed. 

DriFu:  and  LtriTON,  ('(\,  eonenr. 

Uy  the  Court  :  For  tin*  reasons  stated  in  th«*  forepdn.r: 
upini(m,  the  jiHl.t:nn*nl  of  the  district  court  is 

ArriKMKn. 


INDEX. 


Account  Stated. 

In  stating  an  account  the  minds  of  the  parties  must  meet. 
Haish   V.   DiUon 21M> 

AccretdonB, 

1.  Where  the  water  of  a  river  gradually  recedes,  changing  the 
channel  of  the  stream  and  leaving  the  land  dry  which  was 
therptofore  covered  by  water,  such  land  belongs  to  the  ri- 
parian proprietor.     Cohn  r.   Topping 55I» 

2.  Where,  at  the  time  of  a  grant  from  the  United  States,  the 
bank  of  a  river  formed  a  part  of  the  boundary  of  the  gratit, 
subseciiient  accretions  formed  by  the  gradual  recession  of 
such  bank  become  apart  of  the  grant.    Cohn  v.  Topping...   5.V.» 

3.  A  conveyance  describing  lands  by  the  numbers  by  which 
the  same  are  designated  in  the  government  survey,  passes 
the  t  Jtle  to  accretions.     Cohn  v.  Topping 5r)9 

Ackn  0  wled  ipii  enL 

An  acknowledgment  sliould  appear  from  the  instrument  itself 
In  the  form  of  a  certificate  of  the  officer,  and  it  is  not  com- 
petent to  show  by  parol  that  the  instrument  was  in  fact 
acknowledged,     BoH   v.  Anderson 82« 

Action.     See  Fiurn.     rxsraAxcE,  2.     Watkb,  6. 

1.  One  in  poaaeawion  of  real  estate  under  a  contract  of  pur- 
f  haae  has  sufficient  title  to  maintain  an  action  for  damage 
to  the  land.     Gartnrr  v.  Chicago,  R.  I.  4^  P.  R.  Co 444 

3.  In  Buch  case,  It  Is  not  necessary  for  the  plaintiff  to  show 
the  precise  nature  of  his  contract,  so  long  as  it  appears  that 
he  waa  ili  possession  under  a  contract  of  purchase.    Oartner 

V.  Chiaigo,  R.  L  rf  P.  R.  Co.,^ tit 

,3,  Where  an  obstruction  causing  the  overflow  of  water  and 
consequent  damage  to  adjacent  lands  is  of  such  a  character 
that  it  will  continue  Indefinitely,  damages  past  and  prosi)oct- 
ive  are  recoverable  in  one  action.  Gartner  v.  Chicago. 
R.  i;  4  P-  R.  Co. 444 

4.  A  single  transact  ion,  causing  a  single  item  of  damage,  con- 
aUtutes  a  single  cause  of  action.     Otoe  County  v.  Dormari..   408 

(835) 
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Adv«ne  Poaawicm.    See  Quietino  Txtu. 

1.  No  titie  by  adyerae  poBeessIon  can  be  aoqulred  agalnat  the 
state  or  general  government,  nor  is  land  the  subject  of  ad- 
verse possession  while  the  title  is  in  the  state.  Oohn  v. 
Topping    559 

2.  Privity  must  be  shown  between  adverse  claimants  of  real 
estate  before  the  possession  of  one  can  be  tacked  to  the 
possession  of  the  other  for  the  purpose  of  completing  title 
by  prescription;  but  this  privity  may  exist  by  grant,  devise, 
purchase  or  descent,  and  the  adverse  possession  of  an  an- 
cestor may  be  taken  advantage  of  by  his  heirs.  .Montague 

V.  Marunda 805 

» 

Agency.    See  PaiNciPAii  and  Agent. 

A  person  dealing  with  an  agent  of  limited  powers,  and  who 
knows  of  the  nature  and  extent  of  the  limitation,  is  bound 
thereby.    Bradley  d  Co.  v.  Basta 169 

Alienation.    See  Ouabdian  and  Wj^bd. 

Alimony.    See  Divorce. 

Amendmient.    See  Pleading  and  PaAonOB,  1. 

Animals.    See  Highways. 

Answer.    See  Pleading  and  Pbacttoe. 

Appeal  and  Error.  See  Contracts,  4.  BviDBNCBr  Bxecutobs  Ann 
Administbators,  2-4.  Instructions.  Judgment,  10.  Jus- 
TiOB  or  THE  Peace.    Mandamus,  5.    Reference.    Trial. 

1.  Rulings  of  the  trial  court  on  the  admission  and  exclusion 

of  testimony,  held  not  erroneous.    Henry  v.  Dussell 691 

2.  Action  of  the  trial  court  in  admission  ol  evidence  in  an 
action  of  replevin,  held  not  prejudicial^    Muetter  v.  Parcel, .  795 

3.  An  erroneous  ruling  overruling  a  demurrer  is  error  without 
prejudice,  where  the  pleading  assailed  is  afterwards  amended 
and  the  cause  submitted  and  determined  on  the  amended 
pleading.    Broton  v.  Brown 200 

4.  A  plaintiff  in  error  is  not  entitled  to  have  a  judgment  re- 
versed because  the  rights  of  a  part  of  the  defendants  are 
not  adjudicated,  when  no  right  of  recovery  exists  in  his 
favor  against  any  of  them.    Emanuel  v.  Barnard 756 

6.  Whether  there  was  a  misjoinder  of  causes  of  action  or  of 
parties  does  not  affect  one  in  whose  favor  no  right  of  action 
exists.    Emanuel  v.  Bar^iard 756 

6.  When  a  witness  to  the  value  of  real  property  has  testified 
that  he  has  based  his  opinion,  in  part,  upon  sales  of  other 
property  in  the  neighborhood  of.  that  in  controversy,  it  is 
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Appeal  and  Error— CoiittnueJ. 

error   to  exclude   ev  hie  nee  of  what  the  prices  obtained  at 
auch  3a]ea  were.    Union  P.  R.  Co.  v.  Stanwood 150 

7.  In  an  action  for  fraudulent  representations,  where  a  co- 
partjierahip  and  the  alleged  members  thereof  are  made  de- 
fendants, and  the  relationship  of  the  other  defendants  to 
such  copartnership  is  pwr.  in  issue,  it  is  error  for  the  court 
to  instruct  on  the  theory  that  the  individual  members  of 
the  copartnemhip  are  the  only  parties  defendant.  Mo- 
Kibbin   v.    Day 280 

8.  A  litigant,  who  brings  to  this  court  an  appealable  case,  can 
not  have  it  considered  In  this  court  both  as  an  appeal  and 

m  a  proceeding  in  error.    Jones  v.  Danforth 130 

9.  If,  tia  an  appealable  case,  all  proceedings  are  taken  necessary 
to  a  review  upon  proceedings  in  error  or  appeal,  the  party 
may  submit  the  same  either  as  an  appeal,  or  as  upon  pro- 
ceedings in  error.  U  he  makes  no  choice,  it  will  be  con- 
sidered ai!^  upon  proceedings  in  error.    Jones  v.  Danforth. .  130 

10,  After  serylng  and  filing  his  brief  in  this  court,  a  party  will 
not,  ordinarily,  he  allowed  to  delay  the  hearing,  by  aban- 
doning bis  proceedings  In  error  and  submitting  the  cause  as 
upon  appeal.  Nor  will  he  be  allowed  to  make  such  change, 
except  upon  just  terms.    Jones  v.  Danforth 130 

11,  The  rule  of  this  court  la  that,  when  a  decree  in  equity  is  re- 
versed aad  remanded  generally  without  specific  instructions, 
the  lower  court  is  to  exercise  its  discretion  in  the  further 
disposiUon  o£  the  case,  In  accordance  with  the  judgment  of 
this  court  and  the  law  of  the  case  as  expressed  in  the  opin- 
ion.    Hoagland  v.  Bte  wart 106 

12,  Where  the  Judgment  of  this  court  upon  appeal  reverses  the 
judgment  of  the  trial  court  and  remands  the  cause,  but 
gives  no  further  direction,  the  trial  court  may  proceed  there- 
in as  justice  may  require.    Hoagland  v.  Stewart 102 

13,  The  question  of  whether  a  petition  states  a  cause  of  actloiti 
may  be  raised  at  any  stage  of  the  proceedings,  up  to  the 
submission  of  the  cause  in  this  court  upon  appeal.    Smiley 

t?,  Sioux  Beet  Syrup  Co 586 

14i  Where  the  evidence  on  a  vital  proposition  is  erroneously 
excluded,  It  is  not  necessary  for  the  party  offering  it  to  pro- 
ceed to  establish  other  propositions  in  his  case  in  order  to 
predicate  error  on  such  ruling.  (Partner  v.  Chicago,  R.  I.  d 
R   R,    00 - 444 

15.  Where  there  are  numerous  assignments  of  error,  the  review- 
ing court  wUl  consider  and  discuss  such  of  them  only  as 
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appear  lo  be  essential  to  a  proper  disposition  of  the  cause. 
Horst  V.  Lewia 370 

16.  The  court  will,  on  its  own  motion,  strike  from  the  records 
a  motion  and  brief  which  contain  personal  criticisms  of  a 
commissioner  of  this  court,  and  of  his  character  and  motives 
in  the  performance  of  his  official  duties.  Fred  Krug  Bretc 
ing  Co.  v.  Healey 6€7 

17.  Error  in  the  assessment  of  the  amount  due  will  not  be  re- 
viewed under  an  assignment  in  the  motion  for  a  new  trial 
that  (he  verdict  is  not  sustained  by  sufficient  evidence.  Dick- 
enson  r.  Cola mbxia  State  Bank 260 

18.  A  verdict  clearly  contrary  to  the  instructions  of  the  court 
should  be  set  aside.     Strong  v.  Eggert 813 

19.  Where  the  verdict  found  is  the  only  one  proper  and  it 
should  have  l)een  directed  by  the  court  upon  motion  made, 
there  is  no  prejudicial  error  in  the  manner  in  which  the 
case  was  submitted  to  the  jury.  Fred  Krug  Brewing  Co. 
V.    Healey 6$2 

20.  Findings  of  fact  made  In  a  case  tried  to  a  court  are  entitled 
to  the  same  weight  as  a  verdict  of  a  jury,  and  a  judgment 
inconsistent  with  and  contrary  to  the  findings  will  be  re- 
versed.    Oaffey  v.  Xorthwestern  Mutual  Life  Ins.  Co 394 

21.  When  objection  is  made  that  evidence  offered  is  not  within 
the  issues,  it  is  error  to  receive  it  Kitchen  Bros.  Hotel  Co. 
V.    Dixon 293 

Appearance.     See  Ji'risdiction,  2.  i 

1.  The  appearance  of  a  defendant,  for  the  sole  purpose  of  ob- 
jection to  the  jurisdiction  of  the  court  over  his  person,  is 
not  an  appearance  to  the  action;  but,  where  the  motion 
also  challenges  the  jurisdiction  of  the  court  over  the  subject 
matter  of  the  controversy,  it  is  a  voluntary  appearance 
equivalent  to  a  service  of  summons.  Perrine  v.  Knights  Tern- 
plat'/i  rf  Masons'  Life  Indemnity  Co 267 

2.  An  appearance  for  the  purpose  of  objecting  to  the  jurisdic- 
tion of  the  court  of  the  subject  matter  of  the  action  is  a 
waiver  of  all  objections  to  the  jurisdiction  of  the  court 
over  the  person.  Perrine  v.  Knights  Templar's  d  Masons" 
Life  Indemnity  Go 273 

Attachment. 

The  lien  acquired  by  attachment  is  not  lost  by  taking  a  money 
judgment  without  an  order  for  the  sale  of  the  attached 
proi>erty,  where  the  creditor  has  used  due  diligence  in  the 
pro.secution  of  a  creditor's  bill.    Coulson  v.  Baltsman 496 
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Banks  and  Banking. 

J.  The  Kt'n<'ral  authorhy  of  a  rasJiiiM-  of  a  bank  diM's  noi    au- 
.    fhori'/e  liim  to  issue  dnifis  of  (lie  bank  for  his  private  use. 
Mf^mlt'l    r.    Bnj/d i;r,7 

2.  Where  the.  cashier  of  a  l)anl<  issues  drafts  for  himself,  the 
burden  is  on  the  jiarty  ejaiiiilnii:  ihey  were  paid  for  -when 
issued  to  prove  it.     Mendel  r.  Bot/ff 657 

Beneficial  Associations.     See  IxsritANrK. 

Bills  and  Notes.     E\  idknck,  8. 

1.  niesaliiy  of  a  part  of  the  consideration  for  a  promissory 
note  taints  the  whole  consideration,  ami  courts  will  not  en- 
force the  collection  of  such  a  note  in  the  hands  of  tlie  orii*- 
inal  parties.     Pmlget   v.   O'Connor 314 

2.  Where  there  is  conflicting  evidence  as  to  wheilier  the  holder 
of  a  negotiable  promissory  note  is  an  innocent  purchaser, 
the  question  is  one  of  fact   for  the  jury.   r(nh/rl  r.  O'Connor,  :U4 

3.  A  mortgage  securing  a  note  containing  a  provision  ihat,  in 
case  taxes  shall  be  levied  against  the  legal  holder  of  the 
indebtedness  on  account  of  the  loan,  the  party  of  the  first 
part  will  pay  the  same,  renders  the  note  nonnegotlal)ie. 
Allen    V.    Dunn 831 

4.  A  note  and  mortgage  executed  as  parts  of  the  .same  trans- 
action will  he  construed  togetlier,  and  the  i)urchaser  of  the 
note  and  mortgage  will  be  charged  with  knowledge  of  the 
contents  of  the  mortgage.     Allen  i\   Dunn 8IM 

5.  Presentment,  notice  and  protest  of  negotial)le  i)aper.  to  be 
effectual  to  bind  an  indorser.  must  be  by  one  lawfully  au- 
thorized by  the  hohler  to  make  them.  Hofrbhter  v.  hhnieart,  771 

Bonds.     See  Corporations.  1.     Count iks  and  County  Ofitukrs,  9, 

10.       IxNTOXIC'ATIN(J    LlQUOKS.    1-4. 

In  an  action  upon  a  ])ond  given  to  indemnify  a  city  against 
loss  through  the  recovery  against  the  city  for  injuries  oc- 
casioned by  open  trenches  dug  by  a  gas  company,  held,  that 
the  city  was  entitled  to  judgment.  Held,  fitrthrr.  That 
evidence  of  the  presence  or  absence  of  negligence  of  either 
the  company  or  the  city  as  related  to  the  injury  was  imma- 
terial.    Omaha  Gas  Co.  v.  City  of  t^outh  Omaha 115 

Bridges. 

The  county  can  not  be  held  as  an  insurer  of  those  who  have 
occasion  to  use  a  county  bridge.  If  tlie  det*eci  in  a  bridge 
from  which  injury  results  is  a  latent  one,  not  discern- 
ible by  tests  to  ascertain  its  condition,  and  if  no  negli- 
gence is  shown,  the  county  is  not  liable.  Johvson  County 
V.   Carmen C82 
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Buxdm  of  Proof.     See  Banks  and  Banking,  2.    Tbial^  9. 

Burglary.    See  CBiifiNAi.  Law,  10. 

Carriers. 

1.  A  railroad  company  must  furnish  necessary  transportation 
facilities,  but,  when  the  carrier  has  furnished  appliances 
necessary  to  transport  an  amount  of  freight  which  may.  In 
the  usual  course  of  events,  be  reasonably  expected  to  be 
offered  to  it  for  carriage,  it  has  fulfilled  its  duty.  State  v. 
Chicago,  B.  d  Q,  R,  Co 693 

2.  A  railroad  corporation  must  supply  cars  to  all  persons  or 
associations  handling  or  shipping  grain,  without  discrim- 
ination.   State  V.  Chicago,  B.  d  Q.  R.  Co 593 

8.  During  a  temporary  scarcity  of  cars,  a  railroad  company 
must  apportion  cars  among  grain  dealers  in  accordance 
with  their  relative  volume  of  business  and  facilities  for  the 
loading  of  cars.    State  v.  Chicago,  B,  d  Q.  R,  Co 593 

4.  In  an  action  for  causing  death,  held,  that  deceased  was 
guilty  of  such  negligence  as  to  preclude  recovery.  Sattler 
V,  Chicago,  R.  I.  d  P.  R,  Co 213 

Chattel  Kortgages. 

1.  A  verbal  chattel  mortgage,  not  coupled  with  possession  by 
the  mortgagee,  will  not  take  precedence  over  a  subsequent 
written  mortgage,  taken  without  notice  of  the  secret  lien 

of  the  verbal  mortgage.    Mueller  v.  Parcel 795 

2.  The  presumption  of  fraud  is  not  available  to  one  who  at- 
taches property  after  a  mortgagee  has  taken  possession 
thereof  under  the  mortgage.  Fred  Knig  Brewing  Co.  v. 
Healey   667 

8.  Advancements  by  a  mortgagee  made  to  harvest  and  market 
a  crop,  under  a:Q  oral  agreement  with  the  owner  and  another 
mortgagee  that  they  shall  be  repaid  out  of  the  proceeds  of 
the  crop  before  the  mortgages,  warrant  the  application  of 
the  proceeds  to  such  payment  as  against  a  subsequent  mort- 
gagee with  notice.    Dickenson  v.  Colu'nib\k8  State  Bank. . . .  860 

Collateral  Attack.     See  Divorce,  4.    Judgment,  1,  6. 

Constitutional  Law.     See  Coubts,  2.     Insubance,  1.    Statutes,  9. 
Taxation,  10. 

1.  Where  a  part  of  an  act  is  unconstitutional,  the  invalid  por- 
tion has  no  legal  force.    State  v.  Insurance  Co 335 

2.  The  provision  of  section  33,  chapter  43,  Compiled  Statutes, 
1873,  providing  for  a  reciprocal  tax  on  foreign  insurance 
companies,  is  a  valid  exercise  of  legislative  power.     State 

V.  Insurance  Co 320 

8.  The  imposition  of  the  reciprocal  tax  and  license  fees  pro- 
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vided  by  said  setllon  33  is  a  privilege  or  license  tax  im- 
posed as  one  of  the  conditions  upon  which  a  company  is 
admitted  into  this  state,  to  engage  in  busitiess  herein.  State 
V.  Insurance  €o 320 

4.  That  the  exaction  may  not  be  demanded  in  advance  does 
not  change  the  prlnoiple  justifying  the  levying  of  such  tax, 
and  the  Imposition  of  such  tax  in  no  way  violates  the  pro- 
visions of  section  1,  article  IX  of  the  constitution.     State 

V.  Insurance  Co 320 

E.  That   the   exactions  are  required   only  of  those  companies 

having  their  domicile  in  other  states,   the  laws  of  which 

discriminate  against  outside  companies,  is  not  unreasonable 
'    classIflcatloD.  and  does  not  contravene  the  second  clause  of 

satd  flection  of  the  constitution.     State  v.  Insurance  Co 320 

€,  The  provision  of  section  38,  article  I,  chapter  77,  Compiled 
Statutes,  1901^  exempting  insurance  companies  from  all 
taxation  save  as  therein  expressed,  Is,  in  so  far  as  It  pur- 
ports to  exempt  personal  property  of  insurance  companies 
from  taxation,  a  violation  of  section  1,  article  IX  of  the 
constitution.     State  v.  Insurance  Co 320 

7.  A  legislative  a«t  should  not  be  declared  unconstitutional, 
unless  It  Is  so  clearly  in  conflict  with  some  provision  of  the 
fundamental  law  that  it  can  not  stand.    State  v.  Nolan 136 

5.  The  sale  of  real  estate  for  the  payment  of  delinquent  taxes, 
under  the  provisions  of  chapter  75,  laws  of  1903,  does  not 
deprive  the  owner  of  his  property  without  due  process  of 
law.     Woodrough  v.  Douglas  County 364 

9.  Repeals  by  Implication  are  not  favored,  and  a  construction 
of  a  statute  which,  in  effect,  repeals  another  statute  will 
not  be  adopted,  unless  made  necessary  by  the  evident  intent 
of  the  leglBlature.     Schafer  t?*  Schafer 708 

10.  The  provisions  of  section  28,  chapter  80,  Compiled  Statutes, 
relathig  to  distribution  of  funds  to  school  districts,  are  not 
In  confilct  with  section  S,  article  8  of  our  constitution. 
State  V.   8amH, 669 

11.  Where  the  title  to  an  act  states  a  general  subject,  coupled 
with  a  proposed  repeal  of  laws  not  within  such  subject, 
the  act  will  he  held  void  as  to  such  attempted  repeal. 
State   V.   Sams 669 

12.  Chapter  69.  laws  1899,  an  act  to  provide  for  the  registration, 
leasing,  selling  and  management  of  educational  lands,  and 
"to  repeal  chapter  80,  Compiled  Statutes  of  1897,"  in  terms 
repeals  the  chapter  referred  to,  but  reenacts  certain  sec- 
tions thereof,  the  subjects  of  which  are  not  within  its  title. 
Heldf  That  such  sections  continue  in  forca    State  v.  Sams. .  669 
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la.  The  proceeding  provided  for  by  chapter  75,  laws  190:1.  is  a 
suit  in  equity,  and  the  owner  of  real  estate  in  question 
therein  has  no  constitutional  right  to  a  jury  trial.  Wood- 
rough  v.  Douglas  County 354 

14.  The  sale  of  lands  at  tax  sale  for  less  than  the  amount  of 
the  decree  for  the  taxes  due  and  delinquent.  Is  not  a  release 
or  commutation  of  taxes,  within  the  meaning  of  section  4, 
article  IX  of  the  constitution.  Woodrough  v.  Douglas 
County    354 

15.  The  provisions  of  chapter  75,  laws  1903,  are  not  broader 
than  its  title,  and  are  not  amendatory  of  other  laws.  Wood- 
rough  V.  Douglas  County 354 

IG.  An  act  of  the  legislature  will  not  be  declared  unconstitu- 
tional and  void,  on  the  presumption  that  it  will  be  used  as 
a  basis  to  assert  an  unjust  claim  to  the  property  of  the 
state.     Marsh    v.   i^tonebraker 224 

17.  The  legislature  is  not  prohibited  by  the  constitution  from 
granting  to  a  person  the  right  to  publish  the  statutes  of  this 
state,  and  making  such  statutes  prima  facie  evidence  of  the 
law,  nor  from  purchasing  such  number  of  copies  thereof  as 
the  legislature  may  deem  necessary  for  the  use  of  its  of- 
ficers.    Marsh  V.  Stonebrnker 224 

18.  The  amendatory  act  to  section  1020  of  the  code  of  1875. 
providing  for  demand  of  rent  and  forfeiture  at  any  time 
after  default,  held  unconstitutional  as  not  properly  entitled 
and  not  repealing  the  section  sought  to  be  amended,  and 
leaving  the  common  law  requirement  of  demand  on  the 
rent  day  in  force  until  the  curative  act  of  1903.     Godwin 

V.    Harris ' 59 

19.  If  property  susceptible  of  a  beneficial  use  has  been  used  for 
an  unlawful  purpose,  a  statutory  provision  subjecting  it  to 
summary  forfeiture  to  the  state  as  a  penalty  or  punishment 
for  the  wrongful  use,  without  affording  the  owner  oppor- 
tunity for  a  hearing,  deprives  him  of  his  property  without 
due  process  of  law.     McConnell  v.  McKillip 712 

20.  Section  3,  article  III,  chapter  31  of  the  CJompiled  Statutes, 
in  so  far  as  it  provides  for  the  seizure,  forfeiture  and  trans- 
fer of  title  to  property  without  providing  for  a  hearing,  held 
unconstitutional   and   void.     McConnell  v.  McKillip 712 

21.  A  civil  right  is  a  right  accorded  to  every  member  of  a  dis- 
trict, community  or  nation;  a  political  right  is  one  exer- 
cisable in  the  administration  of  government.  Winnett  v. 
Adams 817 

22.  A  court  of  equity  will  not  undertake  to  supervise  the  acts 
and  management  of  a  political  party  for  the  protection  of  a 
purely  political  right.     Winnett  v,  Adams 817 
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Contracts.     See  Limitation  of  Actions,  1.    Real  EteTATB  Agents. 
t.  The  consideration  sufficient  to  support  a  promise  may  be 
a  detriment  suffered  by  the  promisee,  as  well  as  a  benefit 
accruing  to  the  promisor.    Henry  v.  Dusaell •.  691 

2.  Want  of  mutuality  is  no  defense,  even  in  an  action  for 
specific  performance,  where  the  party  not  bound  has  per- 
formed all  of  the  conditions  of  the  contract  Dickson  v, 
Stewart    424 

3.  In  the  absence  of  fraud  or  Imposition,  persons  of  mature 
years  are  presumed  to  have  read  contracts  executed  by 
them,  and   they   can  not  be  varied  by  parol.     Bradley  d 

Co.   V.   Basta 169 

4.  Where  plaintiff's  claim  was  for  services  under  an  alleged 
contract  of  a  certain  date,  under  the  evidence,  held  error 
to  instruct  the  Jury  that  there  can  be  no  recovery  unless 
an  express  agreement  on  both  sides  was  reached  at  the 
time  alleged.    Pettia  v.  Oreen  River  Asphalt  Co 513 

Corporations.     See  Creditors*  Suit,  1. 

1.  A  brewing  corporation  may  become  obligated  as  surety  on 
a  liquor  bond,  where  such  undertaking  is  given  with  a 
view  of  renting  its  real  estate  and  to  procure  the  sale  of 

its  products.     Horst  v.  Lewis 370 

2.  The  state  may  Impose  on  a  foreign  corporation,  as  a  condi- 
tion of  doing  business  in  the  state,  any  conditions  and  re- 
strictions not  repugnant  to  fundamental  laws.  State  v. 
Insurance    Co 320 

3.  Where,  by  attachment  proceedings,  without  fraud,  certain 
hona  fide  creditors  of  an  insolvent  corporation  secure  the 
application  of  all  the  cori>orate  assets  to  the  payment  of 
their  claims,  the  fact  that  the  directors  of  the  corporation 
who  had  guaranteed  the  payment  of  such  claims  requested 
the   creditors   to   institute   the   attachment   suits   does   not 

*  make  them  liable  in  an  action  at  law  to  the  other  creditors 
of  the  corporation.    Emanuel  v.  Barnard 75© 

4.  A  corporation  issued  bonds  secured  by  a  mortgage  in  the 
name  of  a  trustee.  Subsequently,  a  receiver  was  appointed 
without  notice  to  the  trustee  or  any  of  the  bondholders,  who 
were  not  made  parties  to  the  proceedings.  Held,  That  the 
receiver's  certificates  were  not  a  lien  superior  to  that  of  the 
mortgage.    Smiley  v.  Sioux  Beet  Syrup  Co 581 

Costs. 

The  necessary  expense  of  settling  a  bill  of  exceptions  in  the 
district  court  is  taxable  as  costs  incurred  in  that  court. 
Pettis  17.  Oreen  River  Asphalt  Co 519 


844  INDEX. 

OonntiM  and  County  Officers.    See  Bbidqes.    'PutAiaim  Am  Ffe40 

TIGS,  8. 

1.  In  allowing  salaries  fixed  by  statute,  a  board  of  county  com- 
missioners act  ministerially.     Otoe  County  v.  8tro1>Je 415 

2.  There  is  no  warrant  of  law  for  an  allowance  of  extra  sal- 
ary to  the  chairman  of  a  board  of  county  commissioners. 
Otoe  County  v.  Stroble 415 

S.  Where  the  board  of  county  commi88l<MierB  authorize  a 
warrant  to  be  drawn  upon  the  county  treasury  without  any 
legal  authority,  each  member  of  the  board  is  Jointly  and 
severally  liable  to  the  county  for  the  amount  of  money  so 
disbursed.    Otoe  County  v,  Stroble 415 

4«  Section  51,  article  I,  chapter  18,  Compiled  Statutes,  which 
prohibits  county  officers  from  being  interested  in  any  coun- 
ty contract  is  general  in  its  nature  and  applies  to  all  county 
officers  and  to  every  class  of  contracts.  Wilson  v.  Otoe 
County    435 

5.  A  contract  between  a  county  and  one  of  its  officers,  where- 
by such  officer  undertakes  to  perform  extra-official  serv- 
ices, for  which  the  county  undertakes  to  pay  him  compen- 
sation in  addition  to  his  salary,  is  in  violation  of  said 
section.     Wilson  v,  Otoe  County 435 

6.  A  county  is  not  bound  to  pay  for  legal  services  rendered 
at  the  instance  of  the  county  attorney,  without  the  previous 
authorization  or  subsequent  official  ratification  of  the  county 
board.    Card  v,  Dawes  County 788 

7.  The  application  of  an  agricultural  society  for  assistance 
from  the  county  funds  is  a  claim,  and  an  appeal  from  Its 
allowance  by  a  taxpayer  will  lie  to  reexamine  the  facts  as 
to  the  organization  and  competency  of  the  society.  Shel- 
don V.  Oage  County  Society  of  Agriculture 411 

8.  That  county  commissioners  have  made  a  settlement  with 
the  treasurer,  by  which  he  is  allowed  to  retain  fees  in  ex- 
cess of  the  statutory  limit,  does  not  render  them  liable  for 
the  excess  of  fees  retained*    Fraud  or  neglect  on  their  part 

is  necessary  to  a  recovery.    Otoe  County  v.  Dorman 408 

9.  Under  the  provisions  of  sections  29  and  643  of  the  code, 
when  an  officer  by  misconduct  or  neglect  of  duties  renders 
his  sureties  liable  on  his  official  bond,  any  person  who  is 
by  law  entitled  to  the  benefit  of  the- security  may  sue  upon 
the  bond  in  his  own  name.    Barker  r.  Wheeler 740 

10.  Since  the  form  of  an  official  bond  must  be  joint  a&d  ser- 
eral,  a  person  injured  by  the  misconduct  of  a  public  officer 
may  bring  a  several  action  upon  the  officer's  bond  to  recover 
his  damages.     Barker  v.  Wheeler 740 
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GountlM  and  County  Officers — Concluded. 

XL  A  demurrer  is  not  the  proper  pleading  by  which  to  raise 
a  questjon  as  to  whether  or  not  an  action  in  the  county's 
namie  by  the  county  attorney  was  sufficiently  authorized. 
Otoe  County  v,  Dorman 408 

Courts.     See  Homestead,  1,  2. 

t.  Tbe  courts  will  not  entertain  a  controversy  concerning  the 
title  or  right  of  possession  of  real  or  personal  property, 
except  at  the  instance  of  some  person  or  persons  having  or 
clalminjET  a  right  thereto  derived  from,  or  recognized  by,  the 
laws  of  this  state  or  of  the  United  States.  Bonacum  v. 
Murphy    , 487 

2.  The  state  courts  are  bound  by  the  decisions  of  the  United 
States  supreme  court  regarding  the  proper  construction  of 

a  clause  of  the  federal  constitution.    State  v.  Insurance  Co.,  348 

3.  An  unofficial  opinion  of  a  court  commissioner  is  not  the 
opinion  of  the  court.  The  conclusion  reached  is  approved. 
The  law  of  the  case  is  to  be  derived  from  the  Judgment  of 
the  court.     Hoagland  v.  Stewart 106 

Credit  ors*  5uit. 

1.  A  single  <'reditor  can  not  maintain  an  action  at  law  against 
a  part  of  the  stockholders  of  an  insolvent  corporation  for 
a  violation  of  the  provisions  of  section  136,  chapter  16  of 
the  Compiled  Statutes.  Such  action  should  be  brought  in 
equity  by  Lhe  receiver,  or  by  a  creditor  on  his  own  behalf, 
and  for  all  the  other  creditors  similarly  situated,  against  all 
the  stockholders  of  the  corporation.    Emanuel  v.  Barnard..  750 

2.  A  creditor  by  the  levy  of  attachment  upon  land  acquires  a 
apefific  lien  sufficient  to  support  a  suit  to  remove  a  cloud  on 
the  title,  and  in  such  case  the  issuance  of  an  execution  and 
return  nulla  bona  is  not  a  preliminary  prerequisite.  Coul- 
son  V.  Saitsman 495 

3.  Where  a  creditor  has  acquired  a  lien  by  attachment,  he  may 
maintain  a  creditor's  bill,  though  the  judgment  at  law  has, 
during  the  pendency  of  such  creditor's  suit,  become  dor- 
mant.    Coulson  V.  SaJtsman 495 

Criminal  Xiaw.     See  False  Pretenses.     Homicide. 

1.  The  tear  of  responsibility  for  crime,  is  the  capacity  to  un- 
derstand the  nature  of  the  act  alleged  to  be  criminal,  and 
the  ability  to  distinguish  between  right  and  wrong  with 
respect  to  such  act.    Bothwell  v.  State 747 

2.  Moral  insanity  as  a  criminal  defense  is  not  recognized  in 
this  state.  One  who  knows  abstractly  what  is  right  and 
what  is  wrong  must,  at  his  peril,  choose  the  right  and  shun 
the  wrong.    Bothwell  v.  State 747 
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Criminal  Law— Continued. 

3.  The  territory  defined  by  the  legislative  act  of  March  31, 
1887,  as  Arthur  county  is  attached  to,  and  is  within  the  Ju- 
risdiction of,  McPherson  county,  and  the  district  court  of 
that  county  has  jurisdiction  of  crimes  committed  within 
such  territory.     Robinson  v.  State 142 

4.  Evidence  held  to  sustain  the  district  court's  conclusion  that 
a  "pool  room"  was  a  "room  to  be  used  or  occupied  for 
gambling  within  the  statutes  of  the  state  of  Nebrasiia/' 
Moores  v.  State 522 

5.  In  order  to  predicate  error  on  the  fact  that  the  father  of  a 
state's  witness,  while  she  was  testifying,  sat  near  her,  it 
must  appear  that  his  presence  caused  her,  in  giving  her 
evidence,  to  deviate  from  the  truth,  or  color  her  statements 

to  the  prejudice  of  the  accused.    Oould  v.  State 651 

6.  Where  it  is  shown  that  a  note  and  certain  letters  written  by 
the  accused  to  a  child  enticed  away  from  her-  parents  by 
him  have  been  totally  destroyed  by  her,  at  his  request,  she 
may  be  permitted  to  give  oriil  evidence  of  what  they  con- 
tained.    Oould  V.  State 651 

7.  Attempts  of  an  accused  to  escape,  may  be  shown  as  an  incul- 
patory circumstance.     Kennedy  v.  State 766 

8.  Nonexpert  witnesses  can  express  opinions  as  to  the  sanity 
of  a  person  only  when  they  have  shown  sufficient  qualifica- 
tions, and  have  stated  the  facts  and  circumstances  upon 
which  their  opinion  is  based.    Bothwell  v.  State 747 

9.  Evidence  in  a  prosecution  for  burglary,  held  sufficient  to 
sustain  the  verdict.    Kennedy  v.  State 765 

10.  Where  one  is  arrested  for  the  crime  of  burglary,  evidence 
of  what  was  found  in  his  room  at  the  time  of  his  arrest, 
together  with  his  conduct  and  statements,  held  competent 
Kennedy    v.    State : 765 

11.  Evidence  in  a  prosecution  for  kidnapping  held  sufficient  to 
sustain  the  verdict.     Oould  v.  State 651 

12.  Instructions  in  a  prosecution  for  murder,  held  properly 
given  and  refused.     Robinson  v.  State 142 

13.  The  repetition  of  an  instruction  is  not  reversible  error,  un- 
less its  effect  is  to  mislead  the  Jury,    Robinson  v.  State. ...   142 

14.  An  instruction  on  the  question  of  Insanity,  held  not  erro- 
neous.    Bothwell  V.  State 747 

15.  An  instruction  as  to  a  reasonable  doubt,  held  not  erroneous. 
Bothuell  V.  State 747 

16.  Petition  in  action  for  false  imprisonment,  examined,  and 
held  that  a  general  demurrer  thereto  was  properly  susiained. 
Olmsted  V.  Edson 17 


f 
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Criminal  I*aw— Toftf^luder/, 

17.  Where  a  married  man  is  guilty  of  enticing  a  girl  of  15  years 
of  age  a^ay  from  her  parents  for  an  unlawful  purpose  and 
in  violarion  of  the  provisions  of  section  20  of  the  criminal 
code,  a  sentence  of  6  years  in  the  penitentiary  is  not  ex- 
cessive,    Gould  V.  i^tal*^ 651 

18.  Where  a  prisoner  has  been  found  guilty  on  a  criminal 
<^hargG.  and  the  only  error  that  appears  on  the  record  is  the 
failure  of  the  court  to  promounce  a  legal  judgment,  the  su- 
preme courr  has  t\w  [K)w(?r  to  rtmand  the  case  to  the  district 
eovirt  with  inRtrurUons  to  rendf^r  judgment  on  the  verdict  in 
the  manner  provided  by  law.     McCormick  v.  State 505 

10.  Confinement  in  the  penifenttary  under  a  void  sentence  is  in 
no  sense  a  part  exeeiUion  of  a  legal  sentence:  and,  by  the 
r^dJtion  and  (^KefuUon  of  a  legal  judgment,  the  accused 
is  not  twice  puniahed  for  the  same  offense.  McCormick  v. 
mate 505 

20,  An  ineffectual  attempt  of  the  district  court  to  render  a 
juflfrment  on  a  verdtot  does  not  deprive  that  court  of  the 
nower  \o  pronoun(*e  a  valid  judgment  against  the  accused. 
McCormick   v.    State 505 

Damages.     See  Acrro^r,  1-3.    MrNr<  ii  a.  Corporations,  7. 

in  an  action  aKalnsl  a  <'Oiinfy  for  death,  damages  are  limited 
lo  pecuniary  comp'OsaMon  for  injuries  resulting  to  the  next 
^  of  kin.  No  damajc^es  can  be  ^nven  on  account  of  bereave- 
ment or  mental  sulterinE^.  An  instruction  which  does  not 
Urait  the  assessment  of  damages  to  the  pecuniary  injury 
sustained  is  erroneous,     'fohnaon  County  v.  Carmen 682 

Deed3.     See  EviDe?fCE.  9.  tO. 

Demurrer,     See  PLEATu^fi  amj  Paj^riirK,  7-10. 

Depositions. 

h  A  county  jud^e  has  the  ^aine  power  in  taking  depositions 
that  is  confer!  ed  by  law  upon  a  notary  public,  including 
aurhorlTy   to   commit   a  wihu-ss   for   contempt.     Olmsted   v. 

EfLso  n     ...,,...,»..»...-..* 1  • . 

2:  A  petition  against  a  county  judge  to  recover  damages  for 
false  imprlHonment,  based  on  such  a  commitment,  must  al- 
lege facts  from  which  it  appears  that  the  ofhcer  proceeded 
i  without    jurisdiction,    or    that    the    evidence    sought    to    Ihj 

elk-lted  was  of  such  a  nalur.^  as  to  justify  a  refusal  to  tes- 

I  iify.     OlHfistefl   v.   Edsoti 1*^ 

Descent   and   Distribution.      See  Kxjx'UTOrs  and  AnMiNisTRAXORS. 

[  1.  The  iutrrest  nf  a  vmdce  in  possession  of  real  estate  under 

a  contract  of  ^ale  deaccitdb  Lo  Uis  heirs.    Cutler  v.  Meeker..  732 
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Descent  and  DiwtribvLtion— Concluded. 

2.  Under  the  decedent  law,  a  nonresident  who  claims  nnder  a 
will  which  has  never  been  probated  in  this  state,  Is  not  a 
necessary  party  to  a  suit  against  the  heirs  to  subject  fhe 
land  to  payment  of  the  claims  of  creditors.  Coulson  v.  Salti- 
man  495 

S.  Under  section  34,  chapter  23,  Compiled  Statutes,  1903,  oral 
testimony  is  incompetent  to  prove  advancements.  Boden 
V,  Mier 191 

4.  In  the  distribution  or  partition  of  an  estate,  a  debt  due 
from  a  distributee,  which  is  barred  by  the  statute  of  lim- 
itations, can  not  be  deducted  from  the  share  of  such  dis- 
tributee.   Boden  v.  Mier •. 191 

Divorce. 

1.  When  a  wife,  without  cause,  refuses  to  live  with  her  husband, 
and  the  evidence  shows  that  she  did  not  assist  in  or  contrib- 
ute to  the  accumulation  of  any  of  his  property,  the  husband 
on  obtaining  a  divorce  on  the  ground  of  desertion,  will  not 

be  required  to  pay  alimony.    Isaacs  v,  Isaacs 537 

2.  The  district  courts  of  this  state  have  no  Jurisdiction  of  the 
subject  of  divorce  except  such  as  is  given  them  by  the  stat- 
ute.   Aldrich  v.  Steen 57 

3.  The  residence  of  one  of  the  parties  in  the  county  In  which 
an  action  for  divorce  Is  brought  Is  necessary  to  the  juris- 
diction of  the  court.    Aldrich  v.  Steen 67 

4.  A  decree  of  divorce  obtained  without  collusion  by  a  de- 
fendant on  a  cross-bill  in  a  suit  begun  in  a  county  where 
neither  party  resided,  but  by  a  resident  of  the  state,  whose 
motion  to  dismiss  the  cross-bill  for  want  of  jurisdiction 
was  denied,  and  who  contested  its  allowance  at  the  trial  but 
took  no  appeal,  is  not  open  to  collateral  attack  by  his  heirs 
claiming  his  property.    Aldrich  v,  Steen 33 

5.  Sections  1  and  2,  chapter  49,  laws  of  1885,  held  to  apply  to 
the  commencement  of  proceedings  In  the  supreme  court, 
and  not  to  repeal  section  r»02  of  the  code  in  its  application  to 
proceedings  commenced  in  the  district  court  to  vacate  a  de- 
cree of  divorce.     Schafer  v.  Schafer 708 

6.  The  provisions  of  section  602  of  the  code  authorizing  a 
court  to  vacate  or  modify  a  decree  or  judgment  after  the 
term  apply  to  divorce  proceedings.     Schafer  v.  Schafer....  708 

Domicile. 

The  general  rule  Is  that  the  domicile  of  the  husband  is  the 
domicile  of  Uie  wife.    laaacs  v.  Isaacs 537 
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Sowr.    See  Homsstead.    Mobtoaoes,  2. 

An  unawigned  dower  interest  in  land  is  not  the  subject  of  a 
leasehold  contract  conveying  any  interest  in  the  lands. 
Jackson  v.  O'Rorke 418 

Eaaements. 

An  easement  consisting  of  the  right  to  maintain  a  mill-pond 
upon  the  latid  of  another,  does  not  deprive  the  owner  of  the 
land  of  any  use  thereof  which  does  not  interfere,  with  the 
enjoyment  of  the  easement  Johnson  v.  Sherman  County 
Irrigation,  Water  Power  and  Improvement  Co 452 

Elections.    See  Constitutional  Law,  21,  22. 

EleratoTfl.    See  Taxation,  1-4. 

Eminent  Domain. 

1.  Under  the  constitution,  mere  passive  acquiescence  by  a  land 
owner  in  the  taking  of  his  property  for  a  public  use,  not 
continued  for  the  statutory  period  of  limitations,  is  not  a 
waiver  of  his  right  to  compensation  therefor  and  can  not 

be  made  so  by  statute.    Kime  v.  Cass  County 680 

2.  The  owner  of  land  attempted  to  be  taken  for  a  public  road 
may  enjoin  the  use  of  the  same  for  such  purpose  until  his 
damages  have  been  paid.    Kime  v.  Cass  County 677 

Equity.    See  Landlobd  and  Tenant,  2.    Tbcsts,  3. 

1.  Equity  has  Jurisdiction  to  supply  the  omissions  and  defects 
of  legal  procedure,  when  necessary  to  the  due  administration 

of  Justice.     Warden  v.  Warden 774 

2.  Although  minors  are  not  bound  by  contract  or  estoppel, 
equity  will  not  aid  them  to  take  an  unjust  advantage  of 
their  adversaries.     Tir^daU  v,  Peterson 166 

BstoppeL    See  Mortgages,  7.    Refebence,  1. 

A  party  who  fails  to  read  a  release  of  claims  for  damages  for 
personal  injuries  signed  by  himself  is  estopped  from  claim- 
ing that  the  release  is  not  legal  and  binding  upon  him  ac- 
cording to  Its  terms.    Osborne  v.  Missouri  P.  R,  Co 181 

Evidence.     See  Acknowledgment.    Banks  and  Banking,  2.    Con- 
tracts, 3.    Criminal  Law,  4-11.     Descent  and  Distribu- 
tion, 3.    Limitation  of  Actions,  2.    Mobtgaoes,  8.    Quiet- 
ing Title,  8.  Refebence,  3.  Teial.  Tboveb,  3.   WrrNESsEs. 
1.  Evidence  that  minor  sons  of  a  deceased  were  required  to  de- 
vote  their  time  to  the  support  of  the  family  and  were  unable 
to  attend  the  public  schools,  held  properly  admissible   in 
response  to  evidence  that  no  pecuniary  loss  had  been  sus- 
tained by  those  claiming  a  right  to  recover  for  loss  of  sup- 
port   Horst  V.  Lewis 370 

57 
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2.  Evidence  as  to  the  pasrment  of  the  debts  of  the  deceased 
from  the  proceeds  of  the  products  raised  on  the  farm,  held 
not  erroneously  admitted.    Horst  v.  Lewis 370 

3.  E«xpert  evidence  is  permitted  where  the  facts  are  such  that 
the  witness  is  supposed,  from  his  experience,  skill  and 
study,  to  have  peculiar  knowledge  upon  the  subject  of  in- 
quiry.    Hcr9t  V,  LeuHa 370 

4.  The  Carlisle  table  of  mortality  is  admissible  in  evidence  in 
determining  the  probable  duration  of  the  life  of  the  de- 
ceased.   Horst  V.  Lewis 370 

5.  Declarations,  to  be  admissible  as  a  part  of  the  res  gest(F, 
'  must  accompany  and  be  a  part  of  the  transaction  in  con- 
troversy.   Horst  V.  Lewis, 370 

6.  Where  a  book  contains  voluminous  accounts,  an  accquntant, 
who  has  made  an  examtnation  of  it,  may  testify  as  to  the 
result  of  his  computation,  but  not  as  to  inferences.  Men- 
del V.  Boyd 657 

7.  Where  the  question  was  whether  certain  drafts  had  been 
paid  for  when  issued,  an  accountant  who  has  examined  the 
books  of  the  bank  can  not  testify  as  to  what  they  show. 
Mendel  v,  Boyd 657 

8.  Though  the  language  of  a  note  executed  by  directors  of  a 
corporation  imports  a  x)ersonal  obligation,'  it  may  be  shown 
by  parol  evidence,  on  an  issue  of  reformlLtlon,  that  the  in- 
tention  of  both  the  makers  and  the  payee  was  to  execute 
an  instrument  binding  the  corporation.  Western  Wheeled 
Scraper  Co,  v,  McMillen 686 

9.  Evidence  held  not  to  show  such  total  want  of  understanding 
as  to  avoid  a  deed  in  the  absence  of  fraud  or  undue  influ- 
ence.    Aldrich  V.  Steen S3 

10.  Evidence  held  sufficient  to  avoid,  for  undue  influence,  the 
deeds  concerning  all  his  property,  of  the  value  of  many 
thousand  dollars,  made  by  a  frail  old  man,  who  had  shown 
symptoms  of  dementia,  to  his  housekeeper,  without  consid- 
eration.    Aldrich  V.  Steen 33 

11.  Under  section  339  of  the  code  the  entire  conversation  on  the 
same  subject  may  be  inquired  into,  or  one  necessary  to  make 
the  other  fully  understood.    Pettis  v.  Chreen  River  Asphatt 

Co , 613 

12.  The  value  of  real  property  can  not  be  shown  by  proof  of 
independent  sales.     Union  P.  R.  Co.  v.  Stanwood 168 

13.  When  a  witness  to  the  value  of  real  estate  has  testifled  that 
he  has  based  his  opinion  upon  sales  of  other  real  estate,  an 
offer  of  evidence  of  the  prices  obtained  at  such  sales  mvst 
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include  an  offer  to  prove  that  such  prices  were,  In  fact, 
different  from  what  the  witness  understood  them  to  be. 
Union  P.  R.  Co.  v.  Stantoood 158 

14.  It  is  not  within  the  scope  of  the  authority  of  a  hired  man- 
ager of  a  hotel  to  bind  his  employer  by  admissions  con- 
cemitig  a  trespass  after  it  had  been  conmiitted.  Clancy  v. 
Barker  83 

16.  Evidenoe  held  to  warrant  the  finding  of  the  trial  court  that 
an  appeal  taken  by  the  defendant  had  not  been  determined 
or  disposed  of.    Bonacum  v.  Murphy * 463 

16.  Evidence  of  the  omission  of  a  child  from  a  will  held  insuf- 
ficient to  sustain  the  findings  of  the  trial  court.  Brown  v. 
Brown    200 

17.  Evidenee  in  a  suit  for  divorce  held  to  fully  sustain  the 
findings  and  Judgment  of  the  trial  court.    Isaacs  v,  Isaacs,.  537 

18.  Evidence  in  a  creditors'  suit  held  sufficient  to  sustain  the 
finding  and  decree  of  the  trial  court  Coulson  v.  Saltsman, .  495 

19.  Evidence  in  a  foreclosure  held  sufficient  to  sustain  the  judg- 
ment of  the  trial  court    Meinhardt  v.  Newman 532 

20.  Evidence  in  an  action  to  construe  a  will  held  sufficient  to 
sustain  the  decree  of  the  district  court  Second  United 
Presbyterian  Church  v.  First  United  Presbyterian  Church. .  563 

21.  Evidence  in  an  action  for  an  accounting  held  to  sustain  trial 
court's  finding  of  amount  due.  Dickenson  v.  Columbus 
State  Bank 260 

22.  Evidence  held  sufficient  to  sustain  the  plea  of  usury.  A^ 
len  V.   Dunn 831 

23.  Evidence  In  an  action  for  work  and  labor  held  sufficient  to 
sustain  the  verdict    Trumbull  v.  Frey 754 

24.  Evidence  in  an  action  for  work  and  labor  held  not  to  sustain 
the  verdict     Strong  v.  Eggert 813 

25.  In  an  action  on  a  contract,  held  that  the  verdict  and  Judg- 
m^t  are  sustained  by  the  evidence.    Henry  v.  Dussell 691 

ExceptionB,  Bill  of.    See  Justice  ot  the  Peace,  1. 

Executors  and  Administrators.     See  Descent  and  DisTRiBrTiow. 
L  An  administrator  ha.s  no  authority  to  lease  the  lands  of  his 
intestate  after  the  payment  of  the  debts  and  final  settle- 
ment of  the  estate.    Jackson  v.  O^Rorke 418 

1  An  order  of  a  county  court  refusing  an  application  to  file  a 
claim  against  an  estate,  because  presented  after  the  expira- 
tion of  the  time  allowed  for  presenting  claims,  is  a  final 
order  from  which  an  appeal  to  the  district  court  will  lie. 
Ribble  V.  Furmin 1^^ 
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3.  Where  notice  of  the  expiration  of  the  time  for  preaentins 
claims  against  an  estate  was  published  prior  to  making  the 
order  fixing  such  time,  held,  that  claimant  is  entitled  to 
an  order  allowing  her  claim  to  be  filed  and  directing  a 
hearing  thereon.    Ribble  v.  Furmin 108 

4.  A  Judgment  of  the  district  court,  upon  an  appeal  from  an 
order  denying  the  filing  of  a  claim  against  an  estate,  re- 
manding the  cause  to  the  county  court,  with  direction  to 
permit  the  filing  of  the  claim,  la  not  the  proper  judgment, 
but  a  hearing  in  the  district  court  On  such  claim  should 

be  had.     Ribble  v.  Furmin 108 

5.  A  homestead  of  less  value  than  |2,000  can  not  be  disposed 
of  at  administrator's  sale,  and  a  license  purporting  to  au- 
thorize such  a  sale  is  absolutely  yoid.    Tindall  v.  Peterson,  IM 

Exemptions.     See  Insurance,-  3. 

False  Imprisonment.    See  Cbiminal  Law,  16. 

False  Pretenses. 

1.  To  constitute  the  crime  of  obtaining  money  under  false 
pretenses,  the  pretense  or  pretenses  relied  on  must  relate 

to  a  past  event  or  an  existing  fact.    Cook  v.  State 243 

2.  On  the  trial  of  one  charged  with  the  violation  of  section  125 
of  the  criminal  code,  the  giving  of  an  instruction  that  rep- 
resentations as  to  a  future  act,  with  intent  to  defraud,  will 
render  the  defendant  guilty,  is  reversible  error.  Cook  ». 
State    243 

Foreclosure.     See  Mortgages. 

Fraud.     See  Chattel  Mortgages,  2.     Vendor  and  Purchaber,  1. 
The  general  rule  is  that,  where  ordinary  prudence  would  have 
prevented  the  deception,  an  action  for  fraud  will  not  lie. 
Osborne  v.  Missouri  P:  R,  Co 180 

Game.     See  Coxstitutionai.  Law,  19,  20. 

Gaming.    See  Mandamus,  7-9. 

Guardian  ad  Litem. 

The  appointment  of  a  guardian  ad  litem  is  not  a  mere  matter 
of  form,  nor  are  his  duties  merely  perfunctory.  Boden 
V.   Mier 191 

Guardian  and  Ward. 

1.  There  is  a  well  defined  distinction  between  the  privileges 
arcorded  to  parents  and  guardians  in  their  communications 
with  children  and  wards,  with  reference  to  their  domestic 
relations,  iind  that  which  exists  between  strangers.  Tram* 
bull   V.   Tnimbull •••••  186 
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2.  Where  advice  is  given  by  a  guardian,  which  leads  to  a  sep- 
aration by  the  ward  from  husband  or  wife,  the  presumption 
Is  that  the  advice  was  given  in  good  faith.  TrumhiiU  v, 
Trumbun   180 

3.  In  a  suit  against  a  guardian  for  damages  for  alienation  of 
affections  of  a  ward,  it  is  a  good  defense  that  he  advised 
the  ward  from  honest  motives.     Trumbull  v.  Trumbull 186 

4.  A  guardian  may  lease  the  ward's  lands  for  the  term  of  his 
guardianship,  but  any  excess  in  such  lease  will  be  void  at 
the  election  of  the  ward  on  attaining  his  majority.  Jack- 
son v.  O'Rorke 418 

Highways.     See  Eminent  Domain. 

1.  Act  of  February  25,  laws  1875,  page  190,  held  to  have  no 
relation  to  the  protection  of  users  of  highways  against  un- 
conflned  hogs.    Heist  v.  Jacoby 39r> 

2.  One  permitting  young  hogs  to  go  at  large  upon  his  own 
premises,  so  that  they  wander  across  the  highway  and 
frighten  a  passer's  horse,  held  not  liable  for  injuries 
to  the  passer's  equipage  and  person  produced  by  such 
fright.     HeUi  v.  Jacoby 395 

3.  If  the  public  has  acquired  no  right  by  prescription  or  dedi- 
cation to  a  way  across  the  land  of  an  Individual,  the  court 
may  examine  the  proceedings  by  which  it  was  attempted 
to  lay  out  a  highway  across  the  same,  to  ascertain  whether 
or  not  the  county  board  had  jurisdiction  to  act,  and  the 
lapse  of  time  alone  will  not  supply  a  jurisdictional  defect 

in  the  proceedings.    Peterson  v.  Fisher 2.'?S 

Homestead.    See  Executors  and  Administrators,  5.    Mortgages,  1. 

1.  The  county  court  has  Jurisdiction  to  assign  dower  and  home- 
stead.    Tyson  v.  Tyson 438 

2.  In  order  to  oust  the  county  court  of  such  jurisdictioti,  the 
right  of  the  widow  must  be  disputed  by  an  issue  of  fact, 
which  the  county  court  is  unable  to  try.    Tyson  v.  Tyson . . .  438 

3.  In  a  contest  between  the  widow  and  the  heirs  at  law  as  to 
the  extent  of  her  homestead  in  suburban  lands,  she  is  en- 
titled to  a  homestead  not  exceeding  160  acres  in  area  and 
$2,000  in  value.    Tyson  v.  Tyson 438 

4.  The  acknowledgment  by  both  husband  and  wife  of  an  in- 
strument to  convey  or  incumber  a  homestead  is  necessary. 
Sou  V.  Anderson 82^- 

6.  When  a  husband  dies  possessed  of  a  tract  of  land  occupied 
as  a  homestead,  but  which  exceeds  the  value  of  |2,000,  and 
the  homestead  can  not  be  set  apart  from  the  residue  of  the 
tract,  the  district  court  has  Jurisdiction  to  decree  a  sale  of 
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the  whole  tract,  reserving  $2,000  af  the  proceeds  for  the 
widow  and  heirs.     Wardell  v,  Wardell 774 

6.  Where  the  homestead  of  a  dec^ent  can  not  he  set  apart 
from  the  residue  of  a  tract  of  land,  no  legal  estate  passes 
to  the  widow  and  heirs  under  the  homestead  act,  but  in  lieu 
thereof  an  equitable  interest  to  the  value  of  $2,000.  War- 
den V,  Warden 774 

7.  A  homestead  may  be  composed  of  contiguous  parts  of  dif- 
ferent goveiinmental  subdivisions.     Tindall  v.  Peterson..^.  160 

Homicide. 

1.  Where  one  points  a  loaded  pistol  at  another,  although  he 
has  reason  to  think  it  is  not  loaded,  he  is  guilty  of 
an  assault;   and  if  the  penson  assaulted  is  killed  thereby, 

he  is  guilty  of  manslaughter.     Ford  v.  State 246 

2.  Instructions  in  case  of  accidental  shooting  held  properly 
refused.    Ford  v.  State 246 

3.  A  defendant  in  a  prosecution  for  murder  is  entitled  to 
have  the  theory  of  his  defense  submitted  to  the  jury  by 
proper  instructions;  but  where,  by  his  own  theory,  he  is 
guilty  of  manslaughter,  his  rights  are  not  prejudiced  by  a 
failure  to  give  his  instructions.    Ford  v.  ^tate 246 

4.  Where  a  defendant,  in  sport  or  through  wantonness,  pointed 
a  pistol  at  the  deceased,  and  a  shot  followed  which  killed 
him,  held,  that  a  sentence  of  seven  years  was  excessive. 
Ford  V,   State 246 

5.  Where  all  of  the  elements  necessary  to  constitute  murder  in 
the  first  degree  are  proved,  a  verdict  of  guilty  will  not  be 
set  aside  because  the  state  did  not  establish  a  motive  for 
the  commission  of  the  crime.    Robinson  v.  State 142 

Husband  and  Wife.    See  Guabdian  and  Wabd,  1-3. 

1.  While  antenuptial  agreements  may  essentially  alter  the  in- 
terest which  either  the  husband  or  wife  takes  in  the  prop- 
erty of  the  other,  they  can  not  vary  the  terms  of  the  con- 
jugal relation  itself.    Isaacs  v.  Isaacs 537 

2.  An  antenuptial  agreement  by  a  man  about  to  be  married 
that  after  marriage  he  will  reside  in  a  particular  state  can 
not  be  enforced.    Isaacs  v,  Isaacs 537 

3.  The  wife  is  bound. to  follow  her  husband  when  he  changes 
residence,  if  such  change  is  made  in  good  faith.  Isaacs  v. 
Isaacs    .' s...  637 

4.  When  a  wife,  without  just  cause,  refuses  to  live  with  her 
husband,  he  is  not  required  to  contribute  to  her  support 
Isaacs  V.  Isaacs • ••  637 

Infants.     See  Bquitt,  2. 
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Injunction.    See  Eminent  Domain,  2.    Insurance,  4,  5,  8-10.    Rb- 
Lioious  Societies,  2.    Tbusts,  3.     Watebs,  2-6. 

Innkeepers. 

1.  A  hotel  keeper  impliedly  undertakes  that  a  guest  shall  be 
treated  with  due  consideration  for  his  comfort  and  safety. 

Clancy  v.  Barker 83 

%  A  trespass  committed  upon  a  guest  in  a  hotel  by  a  servant 
of  the  proprietor  is  a  breach  of  such  implied  undertaking, 
for  which  the  proprietor  is  liable  in  damages.  Clancy  v. 
Barker    83 

3.  It  is  the  duty  of  a  hotel  keeper  to  protect  his  guests  while 
in  his  hotel  against  the  assaults  of  employees.  Clancy  v. 
Barker    91 

InBtmctions.  See  Affeal  aito  Ebbob,  7.  Cbimii^al  Law,  12-15. 
Damages.  False  Pretenses,  2.  Homicide,  2.  Pabtneb- 
SHiP,  2.     Trial. 

1.  Instructions  in  a  prosecution  for  kidnapping  held  to  have 
been  properly  given.    Oould  v.  State 651 

2.  Instructions  requested,  given  and  refused  in  an  action  on 

a  contract,  held  not  prejudicial.    Henry  v.  Dussell 691 

3.  Instructions  in  an  action  for  damages  against  a  city  held 

to  be  without  prejudice.    City  of  South  Omaha  v.  Ruthjen. .  545 

4.  Instructions  iti  an  action  for  alienation  of  affections  held 
prejudicial.     Trumhull  v.  Trumbull 186 

5.  Instructions  in  an  action  for  personal  Injuries  held  U>  be 
erroneous  and  prejudicial  to  the  defendant.    Cudahy  Pack' 

.     ing  Co.  v,  Roy 600 

€.  instructions  in  an  action  for  damages  for  injuries  sustained 
by  the  flooding  of  the  basement  of  a  storeroom  held  preju- 
dicial.   McAdams  v.  City  of  McCook 789 

7.  An  Instruction  not  warranted  by  the  pleadings  or  evidence 
will  require  a  reversal  of  the  judgment  McAdams  v.  City 
of   McCook 789 

Insurance.  See  Constitutional  Law,  1-6.  CJorporations,  2.  Stat- 
utes, 9.     Taxation,  5-7. 

1.  The  business  of  insurance  is  not  interstate  commerce. 
State  V,  Insurance  Co ' 348 

2.  An  action  upon  a  benefit  certificate  or  insurance  policy  is 
transitory  and  not  local  in  its  nature.  Perrine  v.  Knights 
Templar* 8  d  Masons*  Life  Indemnity  Co 267 

3.  Under  the  provision  of  section  97,  chapter  43,  Compiled 
Statutes,  the  proceeds  of  a  certificate  of  a  fraternal  benefit 
association  are  not,  before  payment  to  the  person  entitled 
thereto,  liable  for  any  debt  of  a  certificate  holder,  or  of  any 
t>eneficiary  named  in  such  certificate.    Coleman  v.  McQrew..  801 


85G  INDEX. 

Insurance—  Oontinued. 

4.  When  a  fraternal  beneficial  aaaodatlon  refuses  and  neglects 
to  comply  with  any  of  the  proTisions  of  the  statute.  It  is 
the  duty  of  the  auditor  to  notify  the  attorney  general  in 
writingp  and  the  duty  of  the  attorney  general  to  immedi- 
ately commence  an  action  against  such  society  to 
enjoin  the  same  from  carrying  on  any  business.  8taie  v. 
Bankers  Union  of  the  World €22 

6.  When,  in  such  action,  it  appears  that  any  of  said  causes 
exist,  the  court  must  enjoin  the  defendant  from  transacting 
business  until  such  yiolation  complained  of  shall  have  been 
corrected.    State  v.  Bankers  Union  of  the  World 622 

6.  When  such  violation  complained  of  shall  have  been  cor- 
rected, and  costs  are  paid,  it  is  the  duty  of  the  auditor  to 
reinstate  such  defendant  State  v.  Bankers  Union  of  the 
World 622 

7.  A  fraternal  beneficial  association  must  have  a  representsr 
tive  form  of  governmemt.  The  directors  or  other  officers 
must  be  chosen  by  the  members.     State  v.  Bankers  Union 

of  the  World 622 

8.  Diverting  the  funds  of  the  society  from  the  purposes  for 
which  they  are  contributed  is  a  violation  of  the  statute  and 
will  be  enjoined.    State  v.  Bankers  Union  of  the  World 622 

9.  All  claims  for  death  losses  must  be  included  in  the  snnual 
reports  to  the  auditor.  A  failure  to  make  such  report  as 
the  statute  requires  is  sufficient  cause  for  enjoining  the 
society  from  transacting  business.    State  v.  Bankers  Union 

of  the  World •. 62S 

10.  The  books  and  records  of  such  society  must  show  the  true 
condition  of  its  business  and  finances,  and  if  they  fail  to 
do  so,  or  if  the  society  fails  to  report  to  the  auditor  the 
details  of  its  business  and  financial  affairs  required  by  the 
statute,  the  society  will  be  enjoined  from  doing  business. 
State  V,  Bankers  Union  of  the  World 622 

11.  Such  societies  are  not  allowed  to  take  members  who  are 
above  the  age  limit,  nor  without  medical  examination,  and 
to  do  this  indirectly  by  the  purchase  of  the  business  and 
risks  of  another  similar  society,  and  consolidating  such  so- 
ciety with  itself,  is  a  violation  of  law.  ^taie  p.  Bankers 
Union  of  the  World 622 

12.  Such  a  society  can  not  be  said  to  be  insolvent  when  it  is 
reasonably  probable  that,  by  its  authorisEed  assessments,  it 
can  provide  sufficient  funds  to  meet  its  Just  liabilities. 
State  V.  Bankers  Union  of  the  World 622 

13.  Under  the  pleadings  and  evidence,  held  that  it  is  not  a  ease 
for  the  appointment  of  a  receiver  and  winding  up  the  af- 
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fairs  of  the  society;  but,  to  secure  a  correction  of  abuses 
and  irregularities,  the  defendant  is  enjoined,  under  section 
16,  chapter  47  of  the  laws  of  1897,  from  transacting  business 
until  the  law  is  complied  with  In  the  matters  specified. 
State  V.  Bankers  Union  of  the  World C22 

Interest.     See  Judohent,  4. 

1.  Payments  are  first  applied  to  discharge  interest,  and  if 
there  be  a  surplus,  such  surplus  is  applied  to  sink  the  prin- 
cipal.    Dickson  v.  Stewart 424 

2.  Where  the  plaintiff  In  an  action  does  not  pray  for  interest, 
none  can  be  recovered.    City  of  South  Omaha  v.  Ruthjen..  545 

Intoxicating  Liquors. 

1.  Persons  engaged  In  selling  intoxicating  liquors  under  li- 
cense in  this  state  are  jointly  and  severally  liable  for  all 
damages  arising  from  such  traffic,  and  such  liability  extends 

to  the  sureties  upon  their  bonds.    Horat  v.  Lewis 365 

2.  All  such  persons  and  sureties  may  be  joined  in  a  single 
action  and,  if  a  part  of  them  do  not  reside  in  the  county 
in  which  the  action  Is  brought,  summons  may  be  served 
upon  them  elsewhere.     Horst  v.  Lewis 365 

3.  A  brewing  corporation  may  become  liable  as  surety  upon  a 
liquor  license  bond^  executed  by  it  to  induce  the  licensee  to 
lease  a  building  from  it  and  deal  exclusively  in  its  products. 
Horst  V.  Lewis 365 

4.  All  dealers  in  intoxicating  liquors  who  contribute  to  the  in- 
toxication of  an  individual  which  causes  his  death,  and  the 
sureties  on  their  bonds,  may  be  joined  in  one  action  to  re- 
cover for  loss  of  the  means  of  support  by  those  who  have 
suffered  injury  by  reason  of  the  death  of  such  individual. 
Horst  v.  Lewis 370 

5.  Under  the  provisions  of  section  1,  chapter  50,  Compiled 
Statutes,  the  licensing  board,  upon  an  application  to  grant 
a  liquor  license,  must  pass  upon  the  character  and  standing 
of  the  applicant,  and  the  board  is  without  authority  to  del- 
egate these  functions  to  another  by  issuing  the  license  in 
the  name  of  one  shown  to  be  not  the  real  party  in  interest 

In  re  Application  of  Tierney 704 

6.  A  wife,  living  with  her  husband  on  land,  the  title  to  which 
is  in  the  latter  and  which  Is  occupied  by  them  as  a  family 
homestead,  is  not  a  freeholder  within  the  meaning  of  sec- 
tion 25,  chapter  50,  Compiled  Statutes,  regulating  the  sale 

of  intoxicating  liquors.     Campbell  v.  Moran 615 

Judgment. 

1.  .When  a  creditor's  bill  is  brought  to  set  aside  a  cloud  upon 
the  title  of  property  seized  in  an  attachment  suit  against 
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a  nonresident  debtor,  the  court  will  look  at  the  entire  record 
in  the  attachment  case  to  see  whether  jurisdiction  was  ob- 
tained therein.  If  from  all  the  affldayits  the  essential  facts 
to  confer  Jurisdiction  appear,  the  judgment  will  not  be  de- 
clared void.    Jones  v,  Danforth 722 

2.  A  judgment  rendered  without  substituted  service  on  the  de- 
fendant in  an  attachment  case  agkinst  a  nonresident,  whose 
property  has  been  seized  in  this  state,  is  merely  erroneous 
and  not  void.    Jones  v.  Danforth 722 

8.  If  service  of  summons  has  actually  been  made  upon  a  de- 
fendant and  the  time  to  answer  has  elapsed  before  judg- 
ment, the  fact  that  an  error  was  made  in  the  return  day  of 
the  summons  is  merely  an  irregularity.    Jones  v.  DanfortK  722 

4.  A  public  officer  who  has  by  mandamus  compelled  the  pay- 
ment of  the  principal  of  his  salary  can  not  afterwards 
recover  interest  thereon.    Gordon  v.  City  of  Omaha 570 

5.  When  the  record  affirmatively  shows  the  nonexistence  of 
some  fact  necessary  to  the  jurisdiction  of  the  court  over 
the  subject  matter  of  the  action,  a  judgment  pronounced 
therein  will  be  void  and  may  be  collaterally  attacked. 
Aldrich  V.  fifteen 57 

6.  The  dismissal  of  an  application  made  by  a  nonresident  de- 
fendant to  open  a  decree  under  the  terms  of  section  82  of 
the  code  for  want  of  notice,  when  such  dismissal  is  based 
on  defects  in  the  answer  tendered,  does  not  bar  a  new  appli- 
cation in  which  such  defects  are  remedied.  Oakes  v. 
Ziemer    65 

7.  A  dismissal  bars  another  on  the  same  grounds  as  the  first, 
unless  it  affirmatively  appears  from  the  record  that  such 
matters  were  not  considered  on  their  merits.  Odkes  v, 
Ziemer '66 

8.  In  an  action  for  conversion,  a  plea  of  rea  judicata  against 
plaintifE*s  title  is  not  sustained  by  proof  that  plaintiff,  who 
was  made  defendant  in  an  attachment  case,  but  against 
whom  no  Judgment  was  rendered,  had  moved  to  discharge 
the  attachment.    Fred  Krug  Brewing  Co,  v.  Healey 662 

9.  A  ruling  made  upon  a  motion  to  dissolve  an  attachment  is 
not  res  judicata  against  one  who  is  dismissed  by  the  final 
judgment  entered  in  the  action.     Fred  Krug  Brewing  Co, 

V.    Healey 667 

10.  Where,  upon  appeal  in  equity,  the  decree  is  reveraed  and 
the  cause  remanded  for  further  proceedings  upon  amended 
pleadings,  nothing  has  become  res  judicata,  Johnson  v. 
Sherman  County  Irrigationj  Water  Power  and  Improvement 
Co 466 
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Jurisdiction.    See  Apebasancb.    Criminal  Law,  3.    Divobce.  2,  3. 

1.  Where  jurisdiction  has  not  been  obtained  by  due  service  of 
process,  a  court  acquires  no  jurisdiction  over  minor  de- 
fendants by  the  appointment  of  a  guardian  ad  litem,  and 
the  filing  of  an  answer  by  such  guardian.    Boden  v.  Mier. . .  191 

2.  When  a  party  who  has  made  a  special  appearance  in  an 
action  asks  for  affirmative  relief,  he  thereby  makes  a  gen- 
eral appearance  and  subjects  himself  to  the  jurisdiction  of 
the  court.     Montague  v.  Marunda 805 

Jury.     See  Bills  and  Notbs,  2.    Constitutional  Law,  13.     Mas- 
ter AND  Servant,  4.    Sales,  1.     Trial,  13. 

Justice  of  the  Peace. 

1.  The  affidavits  upon  which  a  justice  of  the  peace  decides  an 
objection  to  his  jurisdiction  can  not,  on  error  to  the  dis- 
trict court,  be  reviewed,  unless  incorporated  in  a  bill  of 
exceptions.     Zeigler  v.  Bonner 501 

2.  Upon  error  from  a  judgment  of  a  justice  of  the  peace  to  the 
district  court,  if  error  does  not  affirmatively  appear  in  the 
proceedings,  the  judgment  should  be  affirmed.  Zeigler  v. 
Bonner 501 

Kidnapping.    See  Criminal  Law,  17. 

Landlord  and  Tenant. 

1.  In  the  absence  of  a  statute  providing  otherwise,  unless 
such  demand  is  waived  by  the  terms  of  the  lease,  a  demand 
of  rent  on  the  day  it  becomes  due  is  necessary  to  work  a 
forfeiture  of  the  lease  for  nonpayment.  Lease  held  to  con- 
tain no  waiver  of  such  demand.    Godwin  v.  Harris 69 

2.  When  a  court  of  equity  has  taken  cognizance  of  a  case  In- 
volving the  right  of  rival  claimants  to  the  possession  of 
leased  premises,  it  has  full  power  to  place  the  party  entitled 
thereto  into  possession.  Qaffey  v.  'Northwestern  Mutual 
lAfe  Ins.  Co 304 

Liens.    See  Chattel  Mortgages. 

Life  Estates. 

1.  A  life  tenant  who  pays  oft  an  incumbrance  Is  entitled  to  be 
reimbursed    by    the    remainderman.      Rule    for    computing 

amount     Tindall  v.  Peterson 166 

-  2.  A  life  tenant  who  has  paid  off  an  incumbrance  upon  the  fee 
is  entitled  to  reimbursement  from  the  remaindermen. 
Tindall  v.  Peterson 160 

Limitation  of  Actions.    See  Mortgages,  2,  6.    Pleading  and  Prao 
ticb,  4. 
1.  A  part  payment  operates  to  revive  a  contract  debt,  barred 
by  the  statute  of  limitations,  of  its  own  vlgpr  and  not  as 
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evidence  of  an  acknowledgment  or  new  promise.    SherBote 

V.  Omaha  Kat.  Bank 778 

2.  Evidence  in  an  action  on  notes  held  insulBcient  to  support 
the  defense  of  the  statute  of  limitations.  Ebersole  v,  Omaha 
Nat.  Bank 778 

8.  Where  undue  influence  Is  alleged  and  shown  to  have  con- 
tinued to  the  grantor's  death,  the  statute  of  limitations 
against  an  action  to  set  aside  his  deeds  will  not  commence 
to  run  until  his  death  as  against  his  heirs.    Aldrich  v.  Steen^    S3 

4.  The  recording  of  a  fraudulent  deed  is  not  of  itself  sufficient 
to  charge  all  parties  with  notice  of  the  fraud.  When  ac- 
companied with  circumstances  sufllcient  to  put  a  person  of 
ordinary  intelligence  and  prudence  upon  inquiry  which,  if 
pursued,  would  lead  to  the  discovery  of  the  fraud,  the 
statute  begins  to  run  from  the  recording  of  the  deed,  but 
not  otherwise.    Jones  v.  Danforth 722 

5.  Where,  after  conveyance  of  property  by  sheriff's  deed,  the 
premises  are  leased  by  the  purchaser  to  the  mortgagor,  pos- 
session of  any  portion  of  the  property  derived  by  third  per- 
sons from  the  tenant  will  not  stop  the  running  of  the  stat- 
ute of  limitations  in  favor  of  the  lessor's  title.  Johnson  v. 
Sherman  County  Irrigation,  Water  Power  and  Improve- 
ment   Co..,,, 452 

Liquors.    See  Intoxicating  Liquoks. 

Mandamus. 

1.  The  levy  of  a  tax  under  the  provisions  of  sections  1  to  5 
inclusive  of  article  VI,  chapter  77,  Compiled  Statutes,  with 
which  to  satisfy  a  Judgment  against  a  municipality,  will  not 
be  enforced  by  a  writ  of  mandamus  where  such  proposed 
levy  is  in  excess  of  constitutional  or  statutory  limitations* 
State  V.  Royse 1 

2.  In  an  action  to  compel  the  levying  of  a  tax  to  satisfy  a 
judgment  against  a  city,  a  court  will  look  behind  the  judg- 
ment and  ascertain  the  nature  of  the  indebtedness  on  which 
it  is  based,  in  order  to  determine  the  limit  of  the  tax  which 
may  be  levied  for  its  satisfaction.    State  v.  Royae 1 

8.  Where  judgments  have  been  obtained  against  a  city  of  less 
than  5,000  population,  for  hydrant  rentals,  by  a  water  woriu 
company  operating  under  an  ordinance  and  statute  limit- 
ing a  levy  of  tax  for  such  purposes  to  a  rate  not  exceeding 
7  mills  on  the  dollar  valuation,  and  such  tax  has  been  ler- 
ied,  the  court  will  not  compel  an  additional  levy  for  the 
satisfaction  of  such  judgments.    State  v.  Royse 1 

4.  A  demurrer  to  the  answer  to  a  writ  of  mandamus  will  he 
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overruled  if  the  writ  falls  to  show  refusal  or  neglect  to 

perform  an  official  duty.    State  v.  Sams 669 

6.  It  is  not  error  to  dismiss  the  action  and  render  judgment 
against  relator  for  costs  upon  overruling  a  demurrer  to  a 
writ  of  mandamus  which  fails  to  show  neglect  or  refusal 
of  official  duty,  when  no  offer  or  request  for  leave  to  amend 
the  writ  is  made.    State  v.  Sams 6f>n 

6.  When  one,  whose  term  as  a  public  officer  has  expired,  has 
mude  full  report  of  the  public  moneys  which  came  into  his 
hands,  but  retains  some  of  them  under  a  claim  of  right, 
alleged  to  be  unlawful,  mandamus  is  not  a  proper  action  by 
which  to  litigate  the  claim.    Maurer  v.  State 24 

7.  That  one  of  two  relators  asking  a  mandamus  admits  that 
his  motive  in  assailing  a  pool  room  was  the  belief  that  a 
certain  citizen  was  interested  in  its  profits,  is  no  ground  for 
reversing  a  judgment  in  favor  of  the  relators.  Moores  v. 
State 522 

8.  Only  in  a  clear  case  of  abuse  of  discretion  will  the  granting 

of  a  mandamus  to  a  city  be  reversed.    Moores  v.  State 522 

9.  Where  a  number  of  prosecutions  have  failed  to  bring  about 
the  closing  of  a  public  gambling  house,  the  existence  of  the 
remedy  by  complaint  and  arrest  of  the  offenders  will  not 
prevent  a  writ  of  mandamus  to  require  the  mayor  and 
chief  of  police  of  a  metropolitan  city  to  use  their  summary 
powers  to  prevent  such  open  violation  of  law.  Moores  v. 
State   , 522 

Manslaughter.     See  Homicide,  1-4. 

Marriage. 

Mental  weakness  or  even  unsoundness,  not  proceeding  to  the 
extent  of  inability  to  contract  In  ordinary  affairs,  will  not 
alone  avoid  a  marriage.    Aldrich  v.  Steen 33 

Master  and  Servant. 

1.  A  bell  boy  in  a  hotel  and  the  elevator  boy  in  charge  of 
the  elevator,  both  being  employed  and  subject  to  the  di- 
rections of  the  same  master,  are  fellow  servants.  Kitchen 
Bros,  Hotel  Co.  v.  Dixon 293 

2.  Petition  held  to  charge  negligence  to  the  acts  of  a  fellow 
servant    Kitchen  Bros.  Hotel  Co.  v.  Dixon 293 

3.  If  a  servant's  injury  is  the  direct  result  of  his  own  disobedi- 
ence of  orders  given  by  one  in  charge  of  the  work  in  which 
he  is  engaged,  he  is  guilty  of  contributory  negligence 
and  is  not  entitled  to  recover  therefor.  Western  Mattress 
Co.  V.  Ostergaard 572 

4.  When  there  Is  evidence  that  an  employee   disobeyed   the 
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orders  of  his  superior,  and  that  obedience  to  the  order 
would  have  avoided  the  injury  of  which  he  complains,  the 
question  of  whether  the  orders  were  given  should  be  sub- 
mitted to  the  Jury.    Western  Mattress  Co.  v,  Ostergaard 572 

5.  A  master  is  bound  to  use  such  care  as  the  circumstances 
demand  to  see  that  appliances  furnished  his  servants  are 
reasonably  safe.  He  is  not  liable  for  defects  of  which  he 
has  no  notice,  unless  the  exercise  of  ordinary  care  would 
have  resulted  in  notice.    Cudahy  Packing  Co.  v.  Roy 600 

6.  The  relation  of  master  and  servant  does  not  render  the 
master  liable  for  the  torts  of  the  servant,  unless  connected 
with  his  duties  as  such  servant  or  within  the  scope  of  his 
employment     Clancy  v.  Barker 91 

'  Mortgagees.     See  Bills  and  Notes,  3,  4. 

1.  One  who  has  fraudulently  executed  and  put  in  currency  a 
mortgage  upon  his  homestead  can  not,  in  an  action  to  fore- 
close the  instrument,  gain  any  advantage  by  his  own  wrong. 
Pittman  v.  Mann -. 257 

2.  A  mortgagee  obtained  a  decree  of  foreclosure  in  the  year 
1877,  but  there  was  no  adjudication  of  dower.  In  1901  a 
supplemental  cross-petition  was  filed  asking  that  the  mort- 
gagor's wife  be  decreed  to  pay  the  balance  due  on  the 
mortgage,  or  be  barred  of  her  dower  right  Held,  That  the 
attempted  proceedings  were  barred  by  the  statute  of  lim- 
itations.   Du  Bois  V,  Martin 577 

3.  Where  notes  ar.e  barred  by  the  statute  of  limitations  at  the 
time  of  the  commencement  of  foreclosure  proceedings,  a 
mortgagee  is  not  entitled,  under  the  provisions  of  section 
847  of  the  code  as  it  existed  prior  to  the  legislative  act  of 
1897,  to  a  deficiency  judgment,  after  a  sale  of  the  mort- 
gaged property.    Cady  v.  Usher 236 

4.  Where  a  sheriff's  deed,  made  as  the  result  of  foreclosure  of 
a  mortgage,  conveys  mill  property  with  the  appurtenances, 
easements  used  by  the  mortgagor  pass  therewith.  Johnson 
V,  Sherman  County  Irrigation^  Water  Power  and  Improve- 
ment   Co 452 

5.  Upon  the  foreclosure  of  a  mortgage  and  sale  thereunder, 
the  district  court  has  power  to  bring  in  all  parties  nec- 
essary to  a  determination  of  the  ownership  of  the  surplus. 
Montague  v.  Marunda 805 

6.  An  action  to  redeem  may  be  brought  at  any  time  before  the 
statutory  bar  of  ten  years  is  complete.    Dickson  v.  Stewart,  424 

7.  A  purchaser  at  a  judicial  sale  of  lands  offered  subject  to 
apparent  liens,  who  makes  no  attempt  to  havjg  them  ad- 
judicated until  after  confirmation  and  conveyance,  is  es- 
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topped   to  impeach   them.     Omaha  Loan   ds   Trust   Co.   v. 

City  of  Omaha 781 

8.  Where  a  party  acquires  title  by  purchase  at  a  sheriff's  sale, 
in  pursuance  of  a  parol  agreement  that  he  is  to  hold  the 
title  as  security  for  the  money  paid,  parol  evidence  is  ad- 
missible to  show  the  deed  to  be  a  mortgage.  Dickson  v, 
€tewart   424 

Kunicipal  Corporations.     See  Bonds.     Mandamus,  1-3,  8. 

1.  A  levy  of  a  special  assessment  is  not  invalidated  because 
the  city  council,  sitting  as  a  board  of  equalization  under 
the  provisions  of  section  132,  chapter  12a,  Compiled  Stat- 
utes, 1893,  after  meeting  In  pursuance  of  notice  take  a  re- 
cess, provided,  the  city  clerk  or  some  member  of  such 
board  is  present  to  receive  complaints.    John  v.  Connell. ...    10 

2.  Where  a  board  of  equalization,  in  pursuance  of  published 
notice,  meets  at  the  office  of  the  city  clerk,  organizes, 
transacts  some  business  and  then  takes  a  recess,  subject  to 
the  call  of  the  chairman  before  expiration  of  the  time  men- 
tioned in  the  notice,  it  will  be  presumed  that  the  city  clerk 
remained  present  at  his  office  to  receive  complaints  and 
give  tuformation.     John  v,  Connell 10 

3.  A  finding  by  a  board  of  equalization  that  all  real  estate  on 
which  special  assessments  are  levied  are  specially  bene- 
fited, held  not  so  fatally  defective  as  to  invalidate  the 
special  assessment  and  render  it  subject  to  collateral  at- 
tack.   John  17.  Connell 10 

4.  Section  69,  chapter  12  of  the  laws  of  1887,  does  not  authorize 
the  issue  of  negotiable  bonds  by  cities  and  villages  to  aid 
private  parties  in  the  construction  of  a  system  of  water- 
works for  such  city  or  village.    Village  of  Grant  v.  Sherrill,  219 

6.  The  provisions  of  subdivision  15,  section  69,  article  I,  chap- 
ter 14.  Compiled  Statutes,  1887,  empowering  cities  of  less 
than  5,000  population  to  levy  a  tax  of  not  exceeding  7  mills 
on  the  dollar  valuation,  for  hydrant  rentals  or  water  fur- 
nished such  city  or  village  under  contract,  is  a  limitation  on 
the  taxing  power  to  raise  revenue  to  satisfy  an  indebted- 
ness created  for  such  purposes.    State  v.  Royse 1 

6.  When  a  city  makes  provision  by  sewers  or  drains  for  carry- 
ing off  surface  water,  it  may  not  discontinue  the  same, 
when  it  leaves  the  lot  owner  in  a  worse  condition  than  he 
would  have  been  if  the  city  had  not  constructed  such 
drains.    McAdams  v.  City  of  McCook 789 

7.  Damages  are  not  recoverable  against  a  metropolitan  city 
because  of  delay  or  neglect  of  Its  mayor  and  council  in  the 
performance  of  a  ministerial  duty.  Gordon  v.  City  of  Omaha,  570 
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8.  The  statutes  require  the  mayor  and  chief  of  police  of  a  met- 
ropolitan city  to  actively  fnterfere  to  prevent  or  stop  open 
violations  of  law.    Moores  v.  State 522 

9.  The  legislature  may.  by  statute,  confer  upon  the  governor 
the  power  to  appoint  the  board  of  fire  and  police  commis- 
sioners for  cities  of  the  first  class.    State  v.  Notan 136 

Murder.     See  HoMicroE,  6. 

Negligence.    See  Carriers,  4.    Master  and  Servant. 

New  Trial.     See  Plkadiito  and  Practice,  11. 

Notice. 

The  requirement  of  the  statute  that  notice  of  the  sitting  of  the 
board  of  equalization  shall  be  published  in  three  daily 
papers  is  met  by  the  publication  of  such  notice  in  two  daily 
papers  printed  in  the  English  language  and  one  printed  In 
the  German  language,  when  these  are  all  the  daily  papers 
published  in  the  city.     John  v,  Connell..,.. 10 

Parties.     See   Courts.  1.     Descent  and  Distribution,   2.     Mort- 

GAGKS,   5. 

Section  50a  of  the  code,  which  provides  for  intervention  before 
trial,  does  not  curtailthe  power  of  a  court  to  bring  other 
parties  before  it,  when  their  presence  is  necessary  to  a 
proper  determination  of  the  cause.    Brown  v.  Brown 200 

Partition. 

Where  an  action  In  partition  involves  an  accounting  it  is  the 
duty  of  the  trial  court  to  state  the  account,  so  that  an  ap- 
pellate court  may  form  a  judgment  as  to  whether  the  con- 
clusion reached  is  justified  by  the  law  and  the  evidence. 
Baldrige  v.  Coffman 286 

Partnership. 

1.  A  partner's  share  of  a  single  transaction  may  be  recovered 
by  an  action  at  law,  if  all  the  other  partnership  dealings  are 
settled.     Dorwart  v.  Ball 173 

2.  When  plaintiff's  evidence  tends  to  establish  such  a  state  of 
facts  it  is  error  to  direct  a  verdict  for  defendant  Dor- 
wart V.  Ball 173 

Petition.     See  Pleading  and  Practice. 

Pleading  and  Practice.     See  Counties  and  County  Officers,  11. 
Criminal  Law,  16.     Mandamus,  4.    Masteb  and  Servant, 
2.     Quo  Warranto.     Trial.     Venue,  2.     Waters,  2-6. 
1.  The  allowance  of  amendments  to  an  answer  is  not  an  abnse 
of  discretion,  even  though  a  demurrer  to  the  answer  has 
been  overruled,  where  opportunity  is  given  to  produce  addi- 
tional proof,  and  the  amendments  are  as  to  material  facta 
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•f  which  there  is  eyidence.    Dickenson  «.  Oohmhus  State 
Bank 260 

t.  Ail  answer  will  be  liberally  construed  if  its  sufficiency  is 
challenged  for  the  first  time  on  appeal    Allen  v.  Dunn 831 

t.  In  an  action  against  a  county  for  damages  caused  by  the 
glTing  way  of  a  bridge,  the  petition  contained  a  gefneral 
statement  that  the  bridge  was  "out  of  repair  and  unsafe." 
Held,  That  a  motion  for  a  more  specific  statement  should  be 
sustained.    Johneon  County  v.  Carmen 682 

I.  The  filing  of  an  amended  petition  in  an  action  for  con- 
version against  a  bailee  for  sale,  held  not  to  be  the  com- 
mencement of  a  new  action,  so  as  to  permit  the  statute  of 
limitations  to  interpose  as  a  bar  between  the  filing  of  the 
original  petition  and  the  amendment    Oourlay  v.  Prokop* .  607 

I.  In  an  action  for  conyersion,  held  that  the  amended  petition 
does  not  state  a  new  and  different  cause  of  action  from  that 
attempted  to  be  stated  in  the  bill  of  particulars  and  the 
original  petition.     Gourlay  v,  Prokop 612 

6.  Petition  held  not  sufficient  to  authorize  the  court  to  appoint 
a  receiver  for  a  corporation.    Smiley  v.  Sioux  Beet  Syrup 

Co 686 

7.  Petition  tn  an  action  on  an  indemnifsring  bond  held  not 
subject  to  demurrer  upon  the  ground  of  improper  joinder 

of  causes  of  action.  Omaha  Qaa  Co,  v.  City  of  South  OmahOt  116 
t.  Petition  in  an  action  to  recover  a  broker's  commission  held 

not  to  state  bicts  sufficient  to  entitle  plaintiff  to  any  relief. 

Danielson  v.  Goehel 300 

f .  Petition  in  an  action  for  conversion  held  to  state  a  cause 

of  action.    Fred  Krug  Brewing  Co,  v,  Healey 662 

10.  Petition  In  an  action  on  a  real  estate  broker's  contract  held 

not  to  state  a  cause  of  action.    Covey  v.  Henry 118 

IL  Petition  for  a  new  trial  under  the  provisions  of  section  602 

held  to  state  a  cause  of  action.    Schafer  v,  Schafer 708 

12.  Where  the  plea  of  ultra  vires  is  interposed  by  a  corporation 
in  its  answer,  facts  tiot  inconsistent  with  the  petition  may 
be  pleaded  in  the  reply  to  show  that  the  corporation  was 
empowered  to  enter  into  the  contract,  the  obligation  of 
which  is  sought  to  be  avoided.    Horst  v.  Lewis 370 

13.  A  failure  to  state  a  cause  of  action  in  the  petition  can  not 

be  cured  by  averments  in  the  reply.    Covey  v,  Henry 118 

14.  In  an  action  at  law,  a  prayer  for  equitable  relief  is  of  no 
avail,  unless  the  petition  states  facts  which  will  authorize 
the  court  to  grant  such  relief.    Bmanuel  v,  Barnard 756 

Police  Judge.    See  Statutes,  2, 
58 
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Principal  and  Ag«nt.    See  Aoe??ct.    Real  Bstatb  Aasim. 

1.  An  ageocy  la  net  revoked  for  all  purposes  by  the  death  of 
the  principal.    Meinhardt  v.  Newman 533 

2.  In  order  to  exempt  an  agent  from  liability  upon  a  nego- 
tiable  note  executed  by  him  within  the  scope  of  his  agency. 
he  must  not  only  name  his  principal*  but  he  must  express 
that  the  writing  is  the  act  of  the  principal.  Western 
Wheeled  Scraper  Co,  v.  McMillen 6S6 

S.  An  agent  who,  in  good  faith  and  without  negligence,  acts 
npon  his  own  understanding  of  faulty  or  ambiguous  instruc- 
tions, is  not  liable  in  damages  to  his  principal,  although 
his  Interpretation  of  them  may  be  erroneous.  Falelcen  v. 
FdlU  City  BUUe  Bank 29 


See  Intoxicating  Liquobs,  2.    Venue,  1. 
L  Section  22,  chapter  20,  Compiled  Statutes,  does  not  author- 
ize the  county  court  to  order  personal  service  on  a  nonresi- 
dent minor,  no  affidavit  that  service  can  not  be  made  in  this 
state  being  on  file.    Boden  v.  Mier 191 

2.  Personal  service  outside  the  state,  in  pursusiice  of  section 
81  of  the  code,  is  a  nullity,  in  the  absence  of  an  affidavit 
for  service  by  publication.    Boden  v.  Mier 191 

Quieting  Title. 

1.  In  a  suit  to  quiet  title,  plaintiff  showed  adverse  possession 
for  10  years.  Held,  That  plaintiff  was  entitled  to  a  decree. 
City  of  South  Omaha  v.  Meehan 230 

2.  Where  one  goes  upon  land  as  a  mere  intruder,  he  can  ac- 
quire title  by  adverse  j>ossession  only  to  so  much  of  the 
land  as  he  actually  occupies  and  uses  for  the  period  pre- 
scribed by  statute.    City  of  South  Omaha  v,  Meehan 230 

3.  Evidence  in  an  action  to  quiet  title  held  sufficient  to  sustain 
a  decree  for  plaintiff  to  so  much  of  the  land  as  she  is  shown 

to  have  used  and  occupied.    City  of  South  Omaha  v.  Meehan^  230 

Quo  Warranto. 

An  answer  in  quo  warranto,  which  alleges  that  respondents 
are  holding  office  by  lawful  appointment,  under  the  pro- 
visions of  a  legislative  act,  and  which  sets  forth  the  facts 
in  relation  thereto,  is  sufficient  to  put  the  validity  of  such 
act  in  issue.     State  v,  Nolan 13€ 

Bape.    See  Criminal  Law,  1,  2. 

Beal  Estate  Agents. 

1.  A  verbal  contract  with  an  agent  to  sell  land  for  the  owner 

or  to  obtain  a  purchaser  therefor  is  void.    Covey  v.  Henry » .  118 

2.  Services  as  a  real  estate  broker  rendered  for  tha 
owner  of  the  land,  without  a  written  contract,  can  not  bo 
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recovered  for,  as  such,  upon  a  qwintum  meruit.    BMr  v. 

Austin   401 

3.  Under  the  provlBions  of  section  74,  chapter  73,  Compiled 
Statutes,  1901,  a  contract  for  the  sale  of  land  between  the 
owner  thereof  and  an  a^ent  must  be  signed  by  the  owner 
and  broker,  must  contain  a  description  of  the  land,  and  set 
forth  the  amount  of  compensation  the  agent  is  to  receive 
for  negotiating  a  sale,  or  it  will  be  void  and  furnish  no  basis 
for  recovery.    Danielson  v.  Ooehel 300 

Baoelvera.     See  Corpor^tionb,  4.     Insusance,  18. 

The  appointment  of  a  receiver  in  an  equitable  action  is  an 
ancillary  remedy  and  incidental  to  the  main  object  or  pur- 
pose of  the  suit    Smiley  v,  Bioux  Beet  Syrup  Co 686 

Seference. 

1.  Where  parties  consent  that  the  report  of  a  referee  shall  be 
submitted  to  the  court  for  determination  on  the  merits,  they 
are  precluded  from  assigning  error  by*  the  court  in  sub- 
stituting therefor  the  findings  of  the  court.  Hodges  v. 
Oraham   12& 

2.  In  such  case  this  court  will  only  consider  the  correctness  of 
the  findings  and  judgment  of  the  district  court.    Hodges 

V,  Oraham 125 

S.  Bvidence  held  to  sustain  the  findings  and  judgment  of  the 
district  court    Hodges  v.  Oraham 125 

Bahearlng. 

On  rehearing,  former  judgment  entered  in  this  court  vacated, 
and  judgment  rendered  by  the  district  court  al&rmed. 
Smith  V,  Clay  County 814 

BaUgions  Societies. 

1.  The  courts  will  not  review  judgments  of  the  governing  au- 
thorities of  a  religious  organization  with  reference  to  its 
internal  affairs,  but  they  will  inquire  whether  a  church 
tribunal,  which  undertakes  to  expel  a  member,  has  been 
organized  In  conformity  with  the  constitution  of  the  church, 
and  whether  a  member  of  such  tribunal  is  disqualified  from 
sitting  as  a  judge  in  the  case.    Bonacum  v.  Murphy 463 

2.  Where  an  appeal  has  been  taken  by  an  accused  party  to  an 
appellate  church  tribunal,  the  civil  courts  have  jurisdiction 
to  enjoin  the  enforcement  of  a  sentence  pronounced  against 
the  accused  until  the  appellate  ecclesiastical  tribunal  has 
disposed  of  the  appeal.    Bonacum  v.  Murphy 463 

t.  Where  the  district  court  has  enjoined  the  enforcement  of  a 
decree  of  an  ecclesiastical  court,  until  an  appeal  has  been 
determined  by  the  appellate  ecclesiastical  court,  the  injuno- 
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tlon  must  be  obeyed  until  the  appeal  has  been  disposed  ot 
Bonacum  v.  Murphy 463 

4.  The  courts  of  this  state  will  ^ot  review  the  process  or  pro- 
ceedings of  church  tribunals  for  the  purpose  of  deciding 
whether  they  are  regular  or  within  their  ecclesiastical  juris- 
diction, nor  will  they  attempt  to  decide  upon  the  member- 
ship or  spiritual  status  of  persons  belonging  or  claiming  to 
belong  to  religious  societiea    Bonacum  v.  Murphy 4S7 

BepeaL    See  Statutbs,  t,  9. 

Beplevin. 

Where  the  Jury  return  a  yerdict  finding  the  right  of  property 
replevied  and  the  right  of  possession  in  plaintiff,  and  the 
value  of  this  right  1117.17,  the  amount  due  on  a  mortgage, 
and  a  special  finding  that  the  value  of  the  property  is  $160, 
held,  that  such  verdict  and  special  finding  are  sufficient  to 
sustain  a  judgment  that  plaintiff  is  entitled  to  the  posses- 
sion of  the  property,  and  that  the  value  of  his  special  prop- 
erty in  the  goods  replevied  is  $117.17^  Mueller  v.  Parcel. . .  79S 

Be«  Judicata.     See  Judohsnt,  6-10. 

Beview.     See  Afpkal  axo)  Bbhob.  _  ^ 

Siparian  Bights.     See  Aocbktsoks.    Watesb,  1-6. 


1.  The  purchaser  of  personal  property,  under  an  implied  war* 
ranty,  has  a  reasonable  time  within  which  to  determine 
whether  it  is  as  warranted,  and  such  question  is  ordinarily 
one  for  the  jury.    Von  Dohren  v,  John  Deere  Plow  Oo 276 

2.  After  he  has  made  the  test«  and  the  seller  refuses  to  make 
any  changes,  the  purchaser  must  at  otoce  return  it,  or  his 
right  to  do  so  will  be  lost    Von  Dohren  v.  John  Deere  Ploto 

Co 276 

3.  Where  the  purchaser  of  a  com  sheller  continues  to  use  the 
machine,  after  such  refusal  by  the  seller,  and  keeps  the 
machine  for  twenty-four  days  before  offering  to  return  it, 
it  will  be  held,  as  a  matter  of  law,  that  he  has, elected  to 
affirm  the  contract  as  made.  Von  Dohren  v,  John  Deere 
Plow  Co 276 

Specific  Performance.    See  Contracts,  2. 

Statutes.    See  CoNsirruTioNAL  Law.    Taxatioit. 

1.  The  several  provisions  of  a  legislative  act  should  be  con- 
strued together;  and,  if  there  is  a  conflict  in  them,  general 
expressions  must  give  way  to  special  provisions.  State 
V.  Ao/an...., t • ..•• 136 
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2^  That  part  of  the  charter  of  South  Omaha,  providing  for 
the  election  and  defining  the  Jurisdiction  of  the  police  judge, 
Ifl  separable  from  the  rest  of  the  act,  and  may  be  rejected 
without  affecting  the  validity  of  the  charter.    State  v,  Nolan,  136 

8.  Where  a  later  statute  contains  matter  so  repugnant  to  an 
earlier  one  that  both  can  not  stand,  the  provisions  of  the 
earlier  law  will  be  deemed  to  have  been  repealed  by  impli- 
cation by  the  later  act    State  v.  Insurance  Co 320 

4.  When  the  legislature  in  the  later  act  refers  especially  to  a 
former  act,  and  excepts  from  the  operation  of  the  last  act  a 
portion  of  the  former,  the  inference  is  warrantable  that 
there  was  an  intention  to  repeal  by  Implication  repugnatit 
provisions  of  the  earlier  statute  not  embraced  within  the 
terms  of  the  exception  clause.    State  v.  Insurance  Co 320 

6.  Where  the  words  of  a  statute  are  specific  and  unambiguous, 
the  meaning  which  the  words  import  must  be  held  con- 
clusively presumed  to  be  the  meaning  which  the  legislature 
intended.     State  v.  Insurance  Co 320 

6.  A  statute  repugnant  in  some  of  its  features  to  some  consti- 
tutional provision  will  yield  only  to  the  extent  of  the  re- 
pugnancy and  no  further.    State  v.  Insurance  Co 320 

7.  Where  the  act  eliminating  the  unconstitutional  feature  is 
complete  atid  capable  of  enforcement,  it  will  be  held  valid 
and  enforceable,  except  where  the  invalid  portion  was  man- 
ifestly an  inducement  to  the  passage  of  the  remainder. 
State  V,  Insurance  Co 320 

8.  Section  38,  chapter  77  of  the  revenue  act  of  1879,  as  amended 
in  1887,  being  repugnant  and  inconsistent  with  the  recip- 
rocal tax  feature  of  section  33,  chapter  43,  passed  in  1873, 
to  the  .extent  of  such  repugnancy  and  inconsistency,  repeals 
the  latter  mentioned  section  by  implication.  State  v.  In- 
surance  Co 320 

9.  That  part  of  the  revenue  act  (Compiled  Statutes  1901,  ch. 
77,  art  I,  sec.  38),  providing  "Insurance  companies  shall 
be  subject  to  no  other  tax^  fees,  or  licenses  under  the  laws 
of  this  state,  except  taxes  on  real  estate  and  the  fees  im- 
posed by  section  32  of  an  act  regulating  insurance  com- 
panies, passed  February  25,  1873,"  being  unconstitutional, 
can  not  operate  as  a  repeal  by  implication  of  the  provisions 
of  section  33,  chapter  43,  Compiled  Statutes,  or  any  portion 
thereof.    State  v.  Insurance  Co 335,  341 

10.  Where  general  and  special  provisions  of  a  statute  come  in 
conflict,  the  general  law  yields  to  the  special;  and  a  special 
law  will  not  be  repealed  by  general  provisions,  unless  by 
express  words  or  by  necessary  Imi^ication.    State  v.  Nolan  - .  186 
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11.  Statutes  in  pari  materia  Bh<mld  be  construed  together  and, 
if  possible,  effect  given  to  all  of  their  provisionB.     Btate 

V,  Royse 1 

12.  Chapter  124  of  the  laws  of  1908  does  not  vest  ownership 
of  the  statutes  therein  mentioned  in  the  officers  to  whom 
said  statutes  are  to  be  delivered  by  the  secretary  of  state. 
Marsh  v.   Stonehraker 224 

18.  The  sections  of  statutes  which  require  the  giving,  form  and 
conditions  of  official  bonde^  and  in  whose  names  actions  are 
to  be  brought,  are  in  pari  materia  and  must  be  construed 
together.     Barker  v.  Wheeler 740 

Taxation.     See    Constitutional    Law,  1-6.,    Municipal    Corfoba- 

TI0N8,    1-3. 

1.  An  elevator  is  a  storehouse  within  the  meaning  of  section 
39,  article  I,  chapter  17,  Compiled  Statutes,  1899.  Adanu 
County  V.  Kansas  City  d  O.  R»  Co 549 

2.  The  phrase  "outside  of  said  right  of  way,'*  in  the  proviso  to 
said  section  qualifies  only  the  word  "property"  immediately 
preceding  it,  and  not  the  specific  terms  used  tn  the  enumer- 
ation of  other  classes  of  property  therein.     Adams  County 

V.  Kansas  City  d  O.  R.  Co 549 

3.  By  virtue  of  such  proviso^  elevators  situate  on  the  right  of 
way  of  a  railroad  are  subject  to  assessment  by  the  local 
authorities,  and  not  by  the  state  board.  Adams  County  v. 
Kansas  City  d  O.  R,  Co 649 

4.  The  owner  of  such  elevators  can  not  escape  local  assessment 
and  taxes  thereon  by  voluntarily  listing  and  returning  them 
for  taxation  to  the  auditor  of  public  accounts.  Adams 
County  V.  Kansas  City  d  O.  R,  Co 649 

6.  That  a  less  reserve  fund  is  required  of  domestic  insurance 
companies  than  is  required  of  companies  doing  business  in 
the  state  of  Pennsylvania,  does  not  militate  against  the  en- 
forcement of  the  provisions  of  the  reciprocal  tax  law  on 
companies  organized  under  the  laws  of  Pennsylvania,  and 
doing  business  in  this  state.    State  v.  Insurance  Co 335 

6.  The  provisions  of  section  33,  chapter  43,  Compiled  Statutes, 
for  a  reciprocal  tax  on  insurance  companies  organized  under 
the  laws  of  other  states,  whose  laws  discriminate  against 
insurance  companies  organized  under  the  laws  of  the  state 
of  Nebraska,  apply  and  become  operative  from  the  time  of 
the  enactment  of  such  laws  by  such  other  states,  whether 
any  company  of  this  state  shall  have  established  agencies 
there  or  not.    State  v.  Insurance  Co 335 

7.  The  act  mentioned  is  in  force  and  effect,  aad  requires  a 
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foreign  insurance  comfMuiy  doing  business  in  this  state  to 
pay  the  same  license  fees,  etc/  required  by  the  laws  of  the 
foreign  state  of  companies  of  this  state  doing  business 
therein.     State  v.  Insurance  Co 335 

8.  Lands  purchased  at  a  tax  sale  by  the  county,  under  the  pro- 
visions of  chapter  75,  laws  1903,  are  held  in  trust  for  the 
political  subdivisions  entitled  to  axiy  portion  of  such  de- 
linquent taxes.  Such  lands  are  not  acquired  by  escheat  or 
forfeiture,  and  do  not  belong  to  the  permanent  school  fund. 
Woodrouffh  v.  Douglas  County 854 

9.  The  remedy  provided  for  in  chapter  75,  laws  1903,  is  de- 
clared by  the  act  itself  to  be  cumulative.  Woodrough  v. 
Douglas  County 854 

'  10.  The  scavenger  act,  chapter  75,  laws  1903,  is  a  constitutional 

exercise  of  legislative  power.  Woodrough  v.  Douglas  County,  354 
11.  The  provisions  of  chapter  75,  laws  1903,  do  not  delegate 
legislative  authority.    Woodrough  v.  Douglas  County 354 

Tenancy  in  Common. 

A  lease  by  one  tenant  in  common  of  an  entire  estate  is  void  as 
to  the  interest  of  his  cotenatits.    Jackson  v,  O'Rorke 418 

Torta. 

One  is  not  liable  in  tort  for  procuring  or  inducing  others  to 
pursue  a  dear  legal  right,  although  such  action  may  result 
to  his  advantage.    Emanuel  v,  Barnard 756 

Trade  Marks  and  Trade  Names. 

To  entitle  a  party  to  an  injunction  restraining  another  from 
the  use  of  a  trade  name,  he  must  show  his  adoption  of  the 
name  at  a  time  prior  to  that  of  his  adversary,  and  that  it 
was  not  in  general  use.  Chadron  Opera  House  Co.  v.  Loomer,  785 

Trial.    See  Appeal  and  Bkbob.    Bills  Aim  Notes,  2.    Masteb  atxd 
Servant,  4. 

1.  Whether  or  not,  after  argument  by  counsel  for  plaintiff  to 
the  jury,  the  defense  can  cut  off  further  argument  by  waiv- 
ing argument  on  his  own  behalf  is  a  matter  within  the 
sound  discretion  of  the  trial  court.    Henry  v,  Dussell 691 

2,  In  an  action  on  a  contract,  if  issues  of  illegality  of  considera- 
tion and  duress  are  properly  submitted  to  the  jury,  upon 
which  their  verdict  is  adverse  to  defendant,  it  is  not  error 
prejudicial  to  the  defendant  that  the  court  instructs  the 
jury  incorrectly  as  to  what  constitutes  a  valid  consideration 
for  the  contract    Henry  v.  Dussell 691 

8.  An  instruction  which  contains  an  Inaccurate  statement  of 
the  law  will  not  work  a  reversal  of  the  judgment,  if  the  in- 
struction could  not  have  misled  the  jury.    Henry  v.  Dussell^  691 
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4.  When  a  request  is  made  for  a  proper  instruction,  tlie  court 
should  give  the  instruction  requested  or  substitute  another 
in  its  stead  which  embodies  the  same  principle.  Western 
ifattre89  Co,  v.  Ottergaard S75 

5.  When  an  allegation  of  negligence  Is  unsupported  by  any 
competent  testimony,  it  should  not  be  giyen  in  an  instruc- 
tion to  the  Jury.     Western  Mattress  Co.  v.  Ostergaard 575 

•.  An  instruction  which  is  applicable  neither  to  the  issues  nor 
to  the  evidetice  is  prejudicially  erroneous.  Chicago,  B.  d  Q, 
R.  Co.  V.  Jamison 252 

7.  A  party  entitled  to  a  particular  Instruction  waives  his 
right  by  omitting  to  ask  for  such  instruction.    Union  P.  R. 

Co.  V.  Btanioood ; 150 

8.  That  a  witness  to  values  testifies  on  cross-examination  that 
he  took  into  consideration  matters  not  proper  for  that  pur- 
pose, does  not  entitle  a  party  to  have  the  entire  testimony 
of  the  witness  upon  that  subject  withdrawn  from  the  jury. 
Union  P.  R.  Co,  v.  Stanwood 150 

f.  The  burden  of  sustaining  the  affirmative  of  an  issue  does 
not  shift  during  the  progress  of  the  trial  Rapp  v,  Sarpy 
County  382,  385 

10.  Paragraphs  of  a  petition,  which  have  beem  struck  out  on 
motion,  should  not  be  submitted  to  the  inspection  of  a  Jury. 
Trumlmll  v.  TrumhuU 180 

11.  When  necessary  to  a  proper  determination  of  the  cause,  it 
is  not  error  to  permit  an  amendment  to  a  pleading  after 
trial,  and  reopen  the  case  for  a  trial  of  the  issues  tendered 

by  such  amendment     Brown  v.  Brown 200 

12.  The  supplying  of  missing  records  is  a  matter  resting  in  the 
sound  discretion  of  a  court  Sheldon  v..  Oage  County  So- 
ciety of  Agriculture 411 

13.  In  a  hearing  upon  an  appeal  from  an  order  denying  the 
filing  of  a  claim  against  an  estate  neither  party  is  entitled 

to  a  Jury  trial.    Ribble  v.  Furmin 108 

14.  Where,  in  an  action  on  a  contract,  the  defendant  pleads  il- 
legality of  consideration  and  duress,  upon  a  return  of  a  find- 
ing as  to  the  two  defenses  adverse  to  the  defendant,  it  is 
proper  for  the  court  to  instruct  the  Jury  to  find  for  the 
plaintifF.    Henry  v.  Dussell 691 

15.  When  the  evidence  is  not  sufficient  to  warrant  a  verdict  for 
plaintifF;  the  court  should  direct  a  verdict  for  defendant 

f.  Battler  v.  Chicago,  R.  I.  d  P.  R.  Co • HI 
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L  One  who  has  possession  of  personal  property,  olaiming  a  lien 
thereon,  may  maintain  an  action  for  conversion  against  one 
who  wrongfully  attaches  the  property.  Fred  Krug  Brew- 
ing Co.  V.  Healey 667 

2.  In  an  action  for  conversion  where  defendants  Justify  utider 
an  order  of  sale  of  attached  property  upon  Judgment  against 
plaintifTs  vendor,  they  must  show  a  valid  Judgment  in  the 
attachment  case.    Fred  Krug  Brewing  Co.  v.  Healey 662 

3.  In  an  action  for  conversion  a  motion  to  strike  out  certain 
evidence  of  proceedings  in  an  attachment  case,  held  prop- 
erly sustained.    Fred  Krug  BreuHng  Co,  v.  Healey 662 

Trusts. 

1.  One  who  purchases  land  at  a  foreclosure  sale  for  the  bene- 
fit of  the  owner  of  the  equity  of  redemption,  can  not  set  up 
the  statute  of  frauds  against  the  party  for  whom  he  pur- 
chased; the  law  will  hold  him  to  be  a  trustee  for  the  owner. 
Dickson  V.  Stewart..,^ 424 

2.  Where,  by  mutual  consent,  an  equitable  interest  in  land  has 
been  treated  as  real  estate  of  which  a  decedent  died  seized, 
and  dower  therein  has  been  assigned. to  the  widow,  a  deed 
issued  to  her  in  her  own  name  upon  her  payment  of  the 
balance  due  under  a  contract,  creates  no  new  right  in  her 
as  against  the  heirs;  the  title  inures  to  their  benefit  and, 
in  equity,  she  holds  the  legal  title  only  as  trustee  for  them. 
Cutler  V.  Meeker -. 732 

3.  A  court  of  equity  has  Jurisdiction  to  enjoin  a  trustee  from 
the  misappropriation  of  trust  funds  at  the  suit  of  a  cestui 
que  trust.    Coleman  v,  UcQrew 801 

Usnxy. 

1.  Contract  for  the  loan*  ol  money  as  set  out  in  the  opinion, 
held  to  be  usurious..   Allen  v,  Dunn , 831 

2.  There  is  no  authority  for  taking  interest  on  any  loan  of 
money  for  more  than  one  year  in  advance,  for  the  purpose 
of  obtaining  more  than  the  legal  rate  of  interest  on  the 
money  loaned.    Allen  v.  Dunn*. « 831 

Vandor  and  Pnrchaaer. 

1.  Where  fraudulent  representations  are  based  on  special 
knowledge  of  the  vendor,  and  are  believed  by  the  vendee, 
and  acted  upon  by  him  to  his  injury,  they  amount  to  action- 
able fraud.    McKibhin  v.  Day 280 

2.  Where  a  vendee  has  an  opportunity  for  inspection,  repre- 
sentations as  to  the  value  of  the  property  are  regarded  as 
mere  expressions  of  opinion.     McKihbin  v,  Dmy 280 
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Venue. 

1.  Where  a  resident  of  the  county  where  a  personal  action  ts 
brought  Is  joined  with  a'  resident  of  another  county,  to  au- 
thorise service  upon  the  latter  in  the  county  of  his  residence 
there  must  be  a  right  to  recover  against  the  defendants 
Jointly.    McKibhin  v.  Day 280 

2.  Where  the  allegations  of  the  petition  are  such  as  to  include 
both  a  Joint  and  several  liability,  the  Jurisdiction  of  the 
court  aa  to  a  nonresident  of  the  county  on  his  several  lia- 
bility is  sufficiently  challenged  by  a  plea  to  the  Jurisdiction. 
McKibhin  v.  Day 280 

Verdict.     See  Appeax.  and  Bbbob»  17-20.    Tbial,  14,  15. 

Waters.    See  Action,  3. 

1.  A  riparian's  right  to  the  use  of  the  flow  of  a  stream  passing 
through  or  by  his  land^  is  a  right  inseparably  annexed  to 
the  soil;  such  right  is  a  property  right    Cline  v.  Stack,-.,     70 

2.  A  riparian  proprietor,  whose  use  of  a  stream  for  water 
power  is  impaired  by  subsequent  appropriations,  is  not  re- 
quired in  an  action  to  enjoin  such  appropriations,  to  set 
up  specifically  what  rights  are  claimed  by  the  appropriators 
severally  or  Jointly.    CHne  f>.  Stack 70 

8.  It  is  not  a  fatal  objection  to  a  petition  for  injunction  against    •  • 
a  large  number  of  defendants  taking  water  from  a  stream 
to  the  injury  of  plaintiff's  mill,  without  compensation,  that 
it  asks  no  other  specific  relief  than  the  writ.    Cline  v.  Stacks    70 

4.  In  an  action  by  a  lower  riparian  owner  to  enjoin  irrigation 
corporations  and  others  from  dlvertDig  water  from  a 
stream  to  the  injury  of  his  mill,  a  petition  does  not  state 
a  cause  of  action  without  alleging  facts  showing  that  such 
appropriation  and  use  of  water  by  defendants  is  unlawfuL 
Cline  V.  Stack : 79 

6.  The  allegations  of  the  petition .  being  consistent  with  the 
lawful  use  of  the  water  by  the  defendants,  they  will  be  ao 
construed  as  against  the  pleader.    Cline  v.  Btodk 79 

6.  Parties  who  have  appropriated  water  for  irrigation  pur- 
poses pursuant  to  law,  and  continued  the  use  of  water 
under  such  appropriation  for  more  than  seven  years,  can 
not  be  enjoined  from  the  continued  use  of  such  ri^^t  by  a 
lower  riparian  owner  whose  mill  privilege  may  be  injurod 
thereby;  his  remedy  is  an  action  for  damages.  Clime  v. 
Stock 79 

7.  If  one  owning  land  traversed  by  a  stream  sells  a  portion 
thereof,  and  gives  by  parol  the  right  to  overflow  the  re- 
mainder by  erecting  a  dam  on  the  land  conveyed,  the  parol 
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Waters — Concluded. 

a^eement    becomes    enforceable.      Johnson    v.    Sherman 
County  Irrigation,  Water  Power  and  Improvement  Co 452 

8.  The  erection  of  the  dam  and  a  mill  is  a  sufficient  consider- 
ation therefor.  Johnson  v.  Sherman  County  Irrigation, 
Water  Power  and  Improvement  Co 452 

9.  Where  a  mill  is  erected  and  a  water-power  obtained  by  the 
aid  and  cooperation  of  adjoining  landowners,  any  right  of 
flowage  over  their  premises  of  water  for  the  mill  becomes 
appurtenant  thereto.  Johnson  v,  Sherman  County  Irriga- 
tion, Water  Power  and  Improvement  Co 452 

Wills. 

1.  The  mere  misnomer  of  a  legatee  or  devisee  does  not  render 
a  gift  void,  if,  from  the  context  of  the  will  or  proof  dehors 
the  instrument,  it  can  be  ascertained  who  was  actually  in- 
tended. Second  United  Presbyterian  Church  v.  First 
United  Presbyterian  Church,: 563 

2.  Where  one  claiming  as  devisee  under  a  will  is  not  desig- 
nated therein  by  his  proper  name,  he  may  show  that  he  is 
also  known  by  the  name  used  in  the  will  to  designate  the 
devisee,  although  the  name  of  another  claimant  exactly 
corresponds  to  the  name  thus  used.  Second  United  Pres' 
hyterian  Church  v.  First  United  Presbyterian  Church 563 

3.  In  such  case  there  arises  a  latent  ambiguity,  which  may 
be  removed  by  evidence  of  circumstances  tending  to  show 
which  of  the  two  claimants  the  testator  intended  as  the  ob- 
ject of  his  bounty.  Second  United  Presbyterian  Church  v. 
First  United  Presbyterian  Church 563 

4.  Under  section  149,  chapter  23,  Compiled  Statutes,  held,  (1) 
that  parol  evidence  is  admissible  to  show  whether  the 
omission  of  a  child  from  a  will  was  intentional;  (2)  that 
the  burden  of  proof  is  on  the  pretermitted  child  to  show 
that  the  omission  was  unintentional.    Brown  v.  Brown.,..  200 

Witnesses.     See  Cbikinal  Law,  8. 

1.  Section  329  of  the  code  allows  evidence  of  an  interested 
party  against  the  representative  of  a  deceased  person  as  to 
transactions  testified  to  by  the  other  party's  witness.  Dick- 
enson V.  Columbus  State  Bank 260 

2.  Where  a  party  representing  a  deceased  person  has  intro- 
duced evidence  of  certain  payments  made  to  the  other  party, 
that  party  may  show  to  what  the  payments  were  applied 
and  that  it  was  with  the  deceased's  assent.  Dickejison  v. 
Columbus   State  Bank 260 

8.  Witnesses  as  to  value  of  property  alleged  to  have  been 
damaged  by  grading  a  street  held  to  be  competent.     City 

of  South  Omaha  v.  Ruthjen 545 

Work  and  Labor.     See  Evidence,  23. 
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